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IN  air^l^feces  to  Bdblts  publifhed  after  the    VideScU. 
AuthW:^eafe^  two  things  ^re  efpecially  ^^i^, 
feem  neceflary*     First,  To  rqn4t!t  feme  account 
of  the  Aud^TI  and  secondly,  of  the  Work  it- 
felf.     I  conmls  the  former  feems  needlefs  at  this 
time>  not  onW  from  igjbafe||>gs  been  already  faid  on  . 
that»<S|J»^  m  the  PreTO  to  ^U^f^Volume.of 
thefe  Reports^  but  likewife,  and  more  efFeftually, 
from  that  eftablifhed  charafter  and  reputation  our 
Author  acquired   with   all   who   knew  him;    of 
which  many  eminent  perfons  are  ftill  living,  and 
ready  to  atteft. 

As  to  the  Work  itfelf^  it  is  evident  from,  feve- 
ral  parts  of  the  original  manufcript,  which  ftill 
remain  in  the  publifhers  hands,  that  the  fame 
was  not  only  coUefted  and  tranfcribed  by  Sir 
Bartholomew  Shower's  own  diredtion,  but  it 
was  in  many  places  corrected  with  his  own  hand ; 
and  it  is  certain,  that  he  himfelf  would  have 
finifhed  and  corrected  it  from  the  prefs,  had  not 
death  prevented  him. 

It  is  very  obfervable,  that  our  Author  appears  to 
have  been  more  than  ordinary  careful  to  inicrt  in    • 
this  part  of  his  coUedion,  not  only  fuch  cafes  and 
arguments  as  relate 'to  Pleas  of   the  Crown,   ^^f^^''''' 
and  Criminal  Matters^  but  likewife  all  fuch  fpe-    ^^H  ^^,. 
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!y  TO    THE    READER. 

ckl  precedents  and  pleadings  as  concern  thofe 
matters;  and  the  reafon  hereof  he  himfelf  de-- 
clares;  viz.  for  preferving  the  feveral  forms  of 
thoie  precedents. 

And  hence  It  is  you  have  divers  forms  of 
indidments,  informations,  inquifitions,  convic- 
tions, orders  of  feflions,  and  the  like;  feveral 
whereof,  I  may  juftly  affirm,  are  not  to  be  met 
vfitti  in  any  other  Book  of  the  Law.  And  this 
alone  might  fufficiently  recommend  the  Work, 
o(pecially  feeing  it  has  been  long  fince  obfer^^d 
C$.  Lit.  9. «.  by  my  Lord  Coke,  •*  That  tJbere  is  no  knowledge^ 
**  cqftj  or  point  of  law^  feem  it  of  never  Jo  little 
'*  account 9  but  will  Jland  a  Jludent  and  profejfor  of 
**  the  law  in  Jiead  at  one  time  or  other ;  and  theret- 
ofore in  readings  nothing  is  to  he  pretermitted.'* 

I  SHALL-  add  no  more  touching  the  Work  or 
the  Author,  but  only  conclude  with  this  advice  to 
the  Reader :  that  fome  few  miftakes  in  the  ortho^ 
graphy  of  the  Names  of  the  Cafes  may  be  eafily 
corre<5ted  by  the  cnfuing  table. 
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Eafter  Term, 

The  Thirtieth  of  Charles  the  Second, 

IN 

THE    KING'S    BENCH. 


Sir  William  ScrocSqs,  Knt.  Chiefjujlice^ 
Sir  Thomas  Twisden,  Knt. 
Sir  William 
Sir  Thomas 


TwisDEN,  Knt.  7 
M  Wylde,  Knt^   >  Jujiices. 
Jones,  Knt.         j 


Sir  William  Jones,  Knt.  Attorney  GeneraL 
Sir   Francis   Winnington,^  Knt.   Solicitor 
GeneraL 


The  King  againfi  Johhfort*  p  ^ 

INFORMATION  againft  the  defendant,  for  thaf  at  a  trfal  at  Agreeing  to  gifc 
law  a  deed  was  produced  by  Lady  Ivy^  agaijift  Dr.  fmtchcatt's  *  pcifan  t  fum 
tt7dy  and  her  tenants,  which  though  the  defendant  denied  it  to  be  **^  "^'^^y  ^"^ 
true^  yet  the  jury  fo  much  relied  on  it  as  thereupon  to  give  a  verfia  ttfor^^Xr^ 
for  the  plaintiff;  whereupon  the  defendant  agreed  with  another  per-  ihc  pu'pofc  of 
fon  to  give  him  three  hundred  and  fifty  pounds^  to  prove  that  the  ji*?^".*"*  •  y*^ 
iaid  deed  was  forged  j  and  of  this  agreement  he  is  found  guilty.  ^ai  iffbn«  """ 

^  Mod.  loi.     X  Hiwk.  P.  t!.  rh.  69.  f.  xo. 

Mr.  PolLEXFEN  moved  in  anrcft  of  judgment,  laying,  First^  An  infbrmatioji 
yohnjhn  is  found  guilty  of  no  crime^  for  the  information  does  not  fu^^^''"^  ** 
furmife  or  alledge  that  the  deed  was  true,  {a) — ^This  they  dared  not  t"  Jov*  Td^d 
do ;  for  then  they  muft  have  proved  it  again,  and  ventured  another  /•%  >*  good, 
trial,  which  they  were  afraid  to  do.  "T^f^^^  ^^^<*«- 

deed  wm  trui. 

{s)  See  Rex  ▼.  HinCion  and  Brown,    3      rli  t.  Dixon,  Cro.  Jm.  X5S.  Anonymooi. 
Mod.x»x.  Style  Y.  He«^»  Yclf.  ^^.  Hl(-      Cro.  Cau3S7« 

Voii.II.  B  SkconplY) 


Agreeing  to 
prove  a  deed 
forgc<l,  is  in- 
dictable if  done 
with  an  unlaw- 
ful inunt. 


Forgery  of  a 
etrtain  writing 
is  good. 

An  indiOment 
that  one  man 
gave  another 
divtrfai  drraric* 
rmmjummaif  to 
prove  a  deed  to 
be  forged,  is 
fufncicmly  cer- 
tain. 

•  [  a   ] 

An  indi6)ment 
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Secondly,  It  is  found  that  they  have  agreed  to  prove  the  deed 
forged  J  now  proving  a  deed  to  be  forged  is  lawful,  and  therefore  it 
is  no  crime  to  agree  to  prove  it  forged ;  for  any  man  may  agree  with 
another  to  give  him  money  to  do  a  lawful  aft,  as  to  prove  a  deed  to  be 
forgcdi  and  this  is  really  fo,  but  he  could  not  elfe  prove  it.  (i) 

Thirdly,  That  in  the  information  they  do  not  fo  much  as  lay 
it  ymsfa^um^  but  only  quoddam  fcriptum,  (r) 

Fourthly,  It  is  faid,  that  he  gave  diverfas  dinariorum  fwnmas^ 
which  *  I  think  is  too  uncertain  \  for  informations  are  of  the  (ame 
nature  with  indiShnents^  and  both  thefe  muft  be  certain.  In  Lam' 
bardy  [d)  in  Fitxberberty  (/)  in  Roll.  (/)  in  Croke^  {g)  and  in 
many  more  cafes,  the  words  diverfoy  ^c.  have  been  adjudged  too  ge- 
neral :  {h)  now  the  giving  thele  Aims  of  money  is  the  only  thmg 
he  is  charged  with,  and  found  guilty  of,  and  yet  non  liquefy  what  the 
fums  were. 


Fifthly,  It  is  faid  three  hundred  and  fifty  pounds  were  put  in 
fub^roTman  to  ^  ^'^^  ^^^^  P^^  "P^*>  ^^*  according  to  the  agreement,  and  do  not 
commit  perjury   (ay  there  was  any  fuch  agreement,  (ij 

is  good,  without 

mverrirg  the  agreeipcnt  fpecially. 

If  money  be  de-  SiXTHLY,  Then  fuppofc  there  was  fuch  an  agreement,  here  is 
rreement  to  do  ^^  ^'^^^  allcdged  where  fuch  agreement  was  m^,  and  therefore 
•SlaTth"  agree-  there  could  be  no  venire  facias  for  its  trial;  for  the  place  of  keeping 
xnent  ihaii  be      the  money  is  not  materiaL  (i} 

intended  made 

where  the  money  is  depofited. 

Diaringat.  SEVENTHLY,  In  the  dijlringas  one  is  named  Bartbolimtw  Perry* 

many  and  in  the  panel  it  is  Ferryman  \  which  is  error :  for  diere  are 
but  twenty-three  returned.  (/) 

Confpiracy  need      EiGHTHLY,  It  was  &id  by  Mr.  Williams,  that  in  this  cafe 
"^^^•''da  "**  "^    they  do  not  fo  much  as  fuggeft  a  confpiracy  in  their  information,  (w) 

for  doing  an  unlawful  sd  by  agreemeot. 

Words  of  in-         N  iNTHi  Y,  In  Trinity  Term  following,  Mr.  Pollexfe  n  moved 

dncemtnt  in  an  in- 

^iamsntoeed  oot  be  proved  j/ri  aluer  of  words,  which  conftitute  the  offeAce. 


{h)  Wherever  all  the  fads  charged  in 
an  indiameni  may  be  true,  and  yet  the 
party  be  innocent,  fuch  indiamrnt  is  in- 
fufficTent,  Dougl.  153. 

(()  An  indiament  on  5  Bllx.  c.  14.  for 
forging  auoddam  fcri^m  ohUg^torium  it 
good,  although  it  do  not  fay,  purporting  to 
be  AHurtting  chligatuy,  Reg  v.  King,  1  Salic 
341.  See  alfo  Reg  t.  Goddard,  3  Salk. 
171.     iLd.  Ray.  920. 

{d)  Lamb.  loft.  456. 

U)  ¥iXt-  Abr.  '*  indi^lmcni**  10. 

(/)  I  RoU.  Abr.S9. 


{g)  Cro.  Car.  381. 

(/>)  See  4  Co.  41.  5  Co.  121.  i  Show. 
389.  I  Stra.  40^.  a  Stra.  849.  9c o. 
1248.    a  Hawk.  P.  C.  c.  25.  f.  74. 

(f)  I  Salk.  371.  380.  Mod.  Ca.  3%. 
Skin.  343.     1  Ld.  Ray.  1363. 

{k)  See  the  cafe  of  Blackboumv.Confer, 
a  Mod.  3C4. 

(/)  1  Roll  Ahr.  198.    a  Roll  Rep.  168. 

(m)  It  it  not  neceflTary  that  any  overt  afi 
of  confpiring  Ihould  be  laid  in  an  indiA- 
ment  for  a  confpiracy,  Stra.  193.  See  alfo 
%  Burr.  999.    3  Burr.  1321. 

the 
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the  fame  ^ceptions  as  he  did  before  (R  ainsford  Chief  Jujiice  being         ^^^^ 
then  removed,  and  Scroogs  made  Chief  JuftUe)  adding  further,  that       Johijiok. 
if  it  were  no  crime,  the  verdi<El  finding  the  fa6l  done  walitiofiy  with 
the  other  ufiial  adverbs,  will  make  it  no  more  fo  than  if  thofe  words 
had  been  omitted,  as  it  was  adjudged  in  Barnadifhn*s  cafe  («)  in  the 
Exchequer  Chamber  about  the  double  return. 

But  TENTHLY,  the  main  matter  tliey  infifteJ  upon  was  that  there 
was  no  time  nor  place  alledged  in  the  intormation  when  and  where  the 
articles  of  agreement  were  made.  (5) 

Maynard  Serjeant  e  contra^  moved,  that  Aq  place  Is  not  mate* 
rial  becaufe  it  is  not  traver/able,  &c, 

Mr.  SoticiTOR,likewife  for  the  king,  faid,  as  for  dherfas  pecunia 
fummas  it  is  fo  far  from  being  ill^  and  that  were  it  to  lay  again,  the 
icing's  counfel  would  make  it  the  fame ;  for  a  particular  certainty  (p) 
would  have  been  almofl:  impoflible  for  the  king  to  prove,  becaufe 
thefe  things  are  always  tranfa£ted  in  fecret. 

♦  Mr.  Finch  urged,  that  the  agreement  cannot  be  prefumed  to      •  [f^  ] 
be  made  any  where  elfe  than  where  the  money  was  depoiited^  and  it 
is  all  but  one  a£t  and  one  entire  oiFence. 

Sir  William  Jones  ran  over  all  the  exceptions,  and  then 
urged. 

First,  That  to  give  a  jurjmian  money  after  he  is  returned  is  a 
good  caufe  of  challenge ;  nay,  fuppofe  you  know  he  will  be  return- 
ed, if  you  give  him  a  great  fum  of  money  to  go  according  to  his  con* 
fcience,  it  is  unlawful. 

Secondly,  As  for  the  adverbs,  though  it  do  not  make  a  lawful, 
thing  a  crime,  yet  if  it  be  indifferent  it  will  make  it  faulty,  and 
are  of  great  fignification  furely  to  aggravate,  if  not  to  make  a 
fault,  {q) 

(•)    Sir  Samuel  Bamadifton^s  cafr,  3  neral,  is  fufHcient  in  a  cliarge  or  accufa* 

Sute  Trials,  939.  and  f«  Rat  v.  Taylor,  t»«>n.    Sec   Rex.  v.    Heme,  Cowp.   68». 

1  Show.  1^5.   2  Leon.  22 1.  214.    3  Leon.  Rex  v.  Lyme    Rc^is,   Dvtigl.  159.    See 
23c.     Hetlej  I2«     Cro.  Elia.  105.    147.  alfo,  5  Co.  121.  a.     Ca.  Lit.  303. 

Savil  43.     3  Bac  Abr.    Siy.     i   Hawlc.  (q)  Sir  S.   Barnar^iftjn  was    tried  at 

P.  C.  ch.  69.  r.  17.  Cafes  in  Crown  La.v,^  Guildhall,  nn  14  February,  36  Car.  2.  on 

2  edit.  65.  391.  an  information  for  a  conlpiracy  to  fubvert 
(«)  Sec  Dyer.   6S.  that  the  tim:  anjl  the  government.  The  information  cbarired 

place  ought  to  be  repeated  to  every  mate-  the  oflcnce  to  have  been  «  falfely,  fediti- 

rial  fad,   or   reference  made  to    them,  <•    ouHy,    malicioufly,     and    fidioufly,*' 

I  RolL  Rep.  223.  but  if  the  fa£l  be  dr-  committed.     It  was  contended  that  proof 

cumftantial  only,  the  time  and  place  need  ovght  to  be  given  of  chefe  circumfVanccs ; 

not  be  mentioned,  March,  pi.  127.     But  but  the  Chief  Juftlc:  ovec-ruled  the  objec- 

\a  an  inididment  of  perjury,  there  muft  be  tion,  becaufe  where  the  nature  of  the  thing 

an  allegation  of  tim€  znd  place,  which  are  necelfaril^  imports  malice,  &c«  the.e  needi 

fomeiimc)  necefTary  to  belaid  with  preci-  no   proof  but  of  the  U£l  done,  and  the 

fion,  and  fometimes  not.     Rex  v.  Aylet,  law  fupplies  the  red;  but  if  the  fact  b:  in* 

I  Term  Rep.  69.  See  alfo  Drewry  v.  Twif ,  different  in  itfelf,  then  to  make  it  a  cr^me, 

4  Term  Rep.  558.    Frith  ▼.  Cray,  4  Term  tbs  accidental  circumilanjcs  mud  be  prov« 

Rep.  561.     Pope  ▼.  Fofter,  4  Term  Rep.  ed.  3  Sraie  Trijl-.,  Mr  Hargrave*s  edition, 

590.  939;    S;c  Che  Infprination,  Trem.  P.  C 

(/)  That  certainty  jo  a  ifrtsU  hint  m  f  if-  5  5. 

B  2  ThIRDLTi 


\  Eaftcr  Term,  30  Car.  1.  in  B.  R. 

KiH<j  Thirdly,  Dlverfas  fummas^  fie.  I  take  it  to  be  good  enough, 

lo  jSi'ioic  *"^  ^^^^  **^  diftinftion,  where  the  certainty  and  quantity  (if  known) 
^  '      will  greaten  or  leflen  the  fault  or  fine ;  but  we  are  upon  a  fault 

where  the  particular  fum  is  not  roaterial,  as  in  cafe  oi  fimony  or 

perjury. 

ScROGGS  Chief  Juftiee  (aid,  bethought  it  an  offence,  and  a  great 
one, 

TwiSDEN  Juftlce,  As  to  the  agreement,  you  cannot  traverfe  that 
finely,  but  altogether  by  pleading  not  guilty  ^  as  for  the  offence,  I 
judge  it  great. 

Wylde  JuJIiee.  It  is  a  great  offence,  for  no  witneffcs  arp  to  have 
money  given  them  5  and  for  the  diverfas^  lie.  the  cafes  Mr.  Pol- 
LEXFEN  cited  are  adjudged  naught  for  another  reafon,  as  that  of 
diver  fa  cottagia^  (r)  becaufe  the  number  is  neceffary  to  be  known, 
the  ftatate  fetting  a  certain  penalty  upon  every  houfe ;  and  fo  for  the 
flraw,  (j)  the  punifhmcnt  is  mcafured  according  to  the  quantity,  (/) 
and  therefore  naught  becaufe  uncertain  \  here  it  is  not  fo. 

Jones  Juftiee.  IJudge  it  an  offence,  for  witneffes  ought  to  come 
unbiaffed  and  not  affe6led  with  m<Miey ;  but  he  thought  there  was  a 
mj/lrialy  and  the  information  imperfeft,  no  place  being  laid  where  the 
agreement  was  made. 

But  three  of  the  judges  to  one  gave  judgment  for  the  kikg. 

Maynard  Serjeantj  fome  few  days  after  this,  moved  to  have 
the  fine  fet,  and  John/on  called,  who  appeared  and  dcfired  his  affi- 
davits might  be  read  to  extenuate  the  offence,  (1/)  after  which,  and 

_ counfel  heard  on  both  fides,  one  aggravating,  the  other  leffening  * 

affidavits  myy  be  the  Crime,  there  was  an  interlocution  amongfl  the  judges.. 

read  in  aggravS'- 

thn  aad  in  mU'tgatm  of  the  puniihmeot. 


When  a  perfoo 
convicted  of  a 
mifdemeanour 
is  brought  up 
for  judgment, 


(j)  This  cafe  wjs  an  indiftment  for  en- 
grofling  magnam  quantltatem  ftram'inh  tt  ft" 
m't  and  held  ill  turuncercainty,  for  it  ought 
to  have  mentioned  how  many  loads  of  liay 
and  how  many  of  ftraw.  Anonymous.  Cro. 
Car.  381.    See  aifo  Rex  v.  Gibbs,  i  Stra. 

497- 

(0  See  I  Lev.  203. 

(a)  When  a  defendant  who  baa  been 
convifbed  on  an  indidment,  comes  up  to 
receive  judgment,  tbt  projecutor  may  read 
affidavits  in  aggravation,  though  made  by 
witneffes,  who  were  examined  at  the  trial, 
which  affidavits  the  defendant  is  at  liberty 
to  anfwer.  Rex  v.  Sharpnefs,  i  Term  Rep. 
228.  And  the  a^s  of  a  defendant  between 
the  trial  and  the  fentence  may  be  difclofed 
by  affidavits,  either  in  extenuation  or  in 
aggravation  of  his  oflence,  even  although 
thofe  a£lt  form  feparate  and  diftin^^  of- 
lances  I  but  the  Court  in  fuch  cafe  will  not 
iaflid  «  higher  puiiiihment  than  the  na- 


ture of  the  charge,  of  which  the  defendant 
is  convi^cd,  wjrrants.  Rex  v.  Wi- 
thers, 3  Term  Rp.  428.  Rex  v.  Waltcc, 
3  Terra  Rep.  432.  bo  where  a  dcfenJant 
in  a  crimin^il  piofccution,  who  has  fuflertd 
judgment  to  go  by  dcKaolt,  is  broti^ht  up 
for  judgment,  each  fide  may,  by  affi.lavit, 
difclofe  his  own  cafe  \  and  if  any  further 
explanation  fliould  appear  to  be  neceHury, 
the  Court  will  fuipcnd  the  judgment,  to 
aflford  the  defendant  an  opportunity  to  fur- 
niflj  it.  Rex  v.  Wilfon,  4  Term  Rep. 
487  \  and  if  the  defendant  in  fuch  cafe  has 
made  declaration  confirming  his  guilt  to  a 
perfon,  and  by  him  afterwards  related  to 
the  perfon  making  the  affidavit,  the  Court 
will  allow  fuch  affidavit  to  be  read,  if  the 
perfon  to  whom  the  defendant  made  fuch 
declaration  be  under  his  influence,  and  on 
application  from  the  profecutor  for  fuch 
purpofe,  refufe  to  come  forward  and  teftify 
the  fta.    Rex  ▼.  Archer,  z  Term  Rep, 


JONE$ 


Eaftcr  Term,  30  Car.  2.  in  B.  R.  S 

•  Jones  yu/l!ce  faid,  This  is  no  rubornationofpetjury,buton]yan         Itmo 
endeavour  to  procure  one  to  get  another  to  prove  a  writing  forged,      Johnsow. 
&c.     Here  is  no  perjury  committed,  no  a<St  executed ;  for  fubor-  ^^  attorney 
nation  the  ftatute  5   Eliz,  c    9.  gives  but  forty  pounds  fine,  and  conviaed  of  a 
this  is  not  fo  great  a  crime  as  that  j  and  therefore  I  think  forty  pounds  mifdcincanor 
fine  enough.  'Bf^^T' 

Wylde  Juftice.    Johnfon  was  not  the  contriver  of  this  IcQavery,  i^t,t\t%  i^ \i\% 
for  Holton  was  the  mam  agent  as  appears  to  me,  and  my  brother  good  behaviour, 
Jones's  opinion  fways  with  me  as  to  the  penalty  by  the  ftatute,  and  *^  ^*  ^"*^^ 
riiereforc  I  think  fifty  pounds  fine  enough;  to  which  Jones  con-  forthe^pcnaSty^ 
fented  for  agreement  fake.  for  fuboiTiatioii 

of  perjury  m* 

TwiSDEN  Jujlice.    I  muft  go  according  to  what  the  jury  finds,  flirted  by  5 
and  therefore  am  for  five  hundred  marks ;  fureties  for  his  goxxl  be-  ^u*dc*^is'i  "^jJc 
haviour  for  feven years;  and  his  name  to  be  ftruck  out  of  the  at-  puniflimentof 

tomey's  roll.  fimilar  offences 

at  common  Uw^ 

ScROGGS  Chief  Jujltce  faid,  he  was  for  five  hundred  pounds,  but  4  Term  Rep. 
to  prevent  a  leffer  fum,  he  would  agree  with  his  brother  Twisdem.    *«>^' 

But  before  this  he  made  a  long  fpeech  to  aggravate  the  fault, 
with  a  hint  or  two  that  he  did  it  not  out  of  malice,  or  any  remem- 
brance of  paft  faults.  An  endeavour  (faid  he)  in  the  divine  law, 
makes  a  man  as  guilty  as  the  commljjion :  perjury  is  a  heinous 
crime ;  and  was  in  ola  time  puniflied  with  death ;  and  afterwards 
the  member  that  was  inftrumental  therein  was  cut  ofF  from  the 
body ;  but  now  the  ftatutes  are  more  tender  and  not  fo  fevere,  {x) 
and  the  reafon  was,  becaufe  few  were  then  convi£led  by  reafon  of  the 
compiSon  of  juries,  and  the  punifhment  was  leflened  that  more 
perjuries  might  be  deteded ;  but  when  we  have  found  them  out  and 
the  party  convift,  and  no  certain  penalty,  but  left  to  the  difcretion 
of  the  coun,  we  ought  to  make  them  examples ;  for  as  anger  does 
not  become  a  judge,  fo  neither  doth  pity,  for  one  h  the  mark  of  a 
foolifh  woman,  as  the  other  is  of  a  paflionate  man. 

And  TwiSDEN  Juflici  /aid,  upon  indictments  for  perjury,  if  See  i  Hawk, 
^ey  have  not  concluded  contra  formam  Jlatuti^  the  fine  has  oeen  P-C.ch.  69, 
heightened  many  times.  * '  ^' 

♦  Note,  yohnfin  being  in  cuftody,  was  upon  this  bailed ;  but  it  An  attomef 
^roke  his  heart,  and  he  died  foon  after,  much  lamented,  and  without  ^^^}^^ 

and  ientenced  to  pay  a  fine^  and  lind  ruretlety  &c.  admitted  to  bail.i.  ■  ■        Poft>93>  94% 

•  [  si 

(x)  The  ^  lEHi.  c  9.  inflids  on  fuher-  P.  C  ch.  69.  f.  15.  and  by  the  %  Geo.  s. 

natim  of  Perjury  a  penalty  of  forty  pounds  c.  15.  befides  thefe  penalties  and  punifli* 

or  imprifonmcnt  (or  half  a  year,  and  pillo-  ^  ments,  the  oflfender  may  be  fent  to  the 

17,  andy  in  either  cafe,  difability  to  give  '  houle  of  corre^ion,    or  tranfported    for 

evidence  until  the  judgment  is  reverfed  ;  fevrn  years  ;  alfo  by  12  Geo.  i.  c.  29.  if 

and  on  the  ofience  of  perjury  ^  a  penalty  of  any  perfon  after  having  been  convided  of  ^/ 

twenty  pounds,  and  fix  months  imprifon-  perjury,  or  of  fubomation  of  perjury,  {hall 

iBeot  or  pilknyy  and  in  cith*r  cafe  difabi«  ^6t.  as  an  attorney,  the  judge  of  the  court 

lity  at  aforcfaid.     But  this  ftatute  does  not  in  which  be  (hall  bring  any  a^ion  may 

reftrain  the  difcretionary  puniflinnent  by  exaoiine  the  matcer  in  a  fummary  way  in 

fiaitf  tweprijomment^  and  PtUoryf  inflided  by  open  court,  and  order  the  offender  to  be 

<hg  common  law  •&  ihii  ofiROCCi  1  ^awkt  tranfported  Foi  (even  yean. 

B  3  reproach  ; 
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Ktkc        reproach;  for  every  one  thought  this  an  hard  cafe  ;  and  this  crime 
T     ''ok.      ^'^^^  committed  in  order  to  the  detedion  of  a  forgery  of  the  Lady 
joiikso  .      j^,^  j^j^  which,  in  a  trial  at  the  King's  Bench  bar,  many  years 
after  this,  was  proved  forged,  in  NeaPs  fuit  agaioft  her. 

Note  also,   That  this  yohnfon  was  attorney  in  profecuting 
ScROGGS  for  a  debt  whilft  he  was  a  ferjeant* 

Cafe  2.  The  King  againjl  Marriott. 

/^N  an  indiSment    for   forgery  exceptions  were  taken  there. 


The  infertion  of 
the  words  vi  et 
armis  in  an  in- 


to. 


g<ry^U  cartd  by  FiRST,  That  it  was  vi  et  armisy  which  thofe  indiSments  ufe  not 
theftitute  j7  to  have.  And  after  fearch  of  records  Mr.  Pollexfen  came,  and 
Hcn.S.c.  4.      g^y^  ^3^  jjjpy  f^y^jj  ^j^^gg  ^jjj^  ^^  ^^  armls^  and  fixteen  without 

22?  *^^*       ^^*  whereupon  it  was  referred  to  Mr.  Astry  to  examine  the  re- 

1  Sid.  140.        cords. 

Cro.  C-r.  377. 

Stiles,  1 2.     3  Pctr.Wms.  464.    *  Strt.  834.    a  H»le,  117.     2  Hawk.  P.  C.  ch.  2  5.  f.  9 1 . 

A  literal  tranf.  Second  EXCEPTION  was.  That  tjie  jury  had  found  him  guil- 
htionofthe  ^  di  forgerta fupradiH.  Now  there  is  no  fuch  word  as  forgc^ 
tlTtewTsfuffiV  r/V7,  cither  in  law  or  grammar  Latin.  But  notwithftanding  thefe 
cicnt  while  pro-  objefiions,  judgment  was  afterward?  given  for  the  king.     And  there- 

ceedlngs  were       ^p^^^  ^  ^^\^  Qf  ^^.^^1-  ^^^  brought. 

s.c.  2|UeT,  21.  Mr.  Williams  upon  the  writ  of  error  now  moved  feveral  ex- 
^B^**  8^*  ceptions,  as  that  above,  that  the  jury  found  him  guilty  deforgeria  : 
Cro"jac.'/29.     w«  allocatur ^  for  the  words  make  it  plain  enough  what  their  ver- 

2  Hale,  169.  did  and  meaning  is,  and  a  jury  of  A^y  gents  arc  not  fuppofed  to  under- 
\"''^*';«^*    ftand  much  Latin.  ((7) 

ch.  25.  f.  S8.  ^    ' 

iHawk.P.C.  ch.70.  f.26. 

«  A  etrtMjn  Third  exception.  That  it  ought  to  be  a  deed  fealed,  and  here 

^'ffifint*  ^*  *^  ^^y  fi^^P^^'^^'i  whereas  the  ftatute  requires  it  (hould  be  a  deed 

defcnption  of  fealed ;  and  this  was  Newton* s  cafe  in  this  court,  where  fuch  indid- 

the  deed  lbr;pe<!.  ment  was  quafhed  becaufe  not  h\d^gtllat\^^Sed  non  allocatur^  Be- 

1  Sallc.  342.  caufc  in  this  cafe  when  the  deed  is  recited,  it  is  concluded  with  da- 
^s[d*^6  i<<.  ^^^  ^^  figillaf  fuch  a  day  and  year,  though  before  it  is  only  faid 
278 '451'.      '  quoddam jcript\ 

2  Mod. 66. 

»  Bl.  Rep.  787.  790.    DoogL  300, 

Tfceeaptioii  •  FouRTH  Exf  EPTION,  Jt  IS  per  facramcnt*  duodecim^  and  does 

^"  '"f^^"  "°*  ^y  proborum  et  legalium^  and  this  was  0/y's  ca/e^  Cro.  %r.  635. 
d!ough  it  omit    wherc  an  indiflmcnt  fuper  vifum  corporis  was  quaihed   for  Ais 

the  words  ^0-     faqlt. 

Umm  et  Uga^ 

hum.^^        -2  Roll  Abr.  82.    Cro.EUz.751.    Cro.  Jac.   635.    Poph.  2C2.     x  Lev.  2o8«    f«d.  Raj. 

592.  609. 

*  r  6  1 

*-  ^  (41)  B7  the  36  Edw.  3.  c.  15.  all  law  x6.  ard6Geo.2.  c.  14.  t^ej  %re  di reded 
proceedings  were  to  be  entered  and  en-  to  ht  ml  Eniiifiy  except  terigfts  of  art,  &c. 
rolled  ID  Latittf  but  now  by  4  Ceo.  2.  c. 

■        ■   ^-  -  jVi, 
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Nm  allocatur  \  for  in  cafe  of  a  petty  jury  for  trial  of  ^n  iflue,  it         ^"'^ 
]k  always  concife  and  (hort  as  here,  only  duodaim-,  but  in  cafe  of    M^it^iOTT. 
the  firft  jury  that  finds  the  indicltment  or  inquifition,  it  is  always 
then  with  proherum  it  Ugalium.  {b) 

Fifth  Exception.  The  iodiftmcnt  is  faid  to  be  by  a  jury  ^*)y*^^j^^"°^ 
fwom  ad  inquirend^  pro  domino  rege  it  corpon  c<m\  whereas  it  ought  g^^^^  though  it 
to  be  pro  domino  ngi  pro  corpon^  and  without  an  ^ ;  fo  that  here  is  ftatc  that  the 
a  diftinflion  where  non^  Qught  to  be;  for  the  oath  is,  '*  you  are  to  {^7„'^^^^^'J^ 
«  enquire  for    our  fovereign  lord  the  king  for  the  body  of  the  *ix\iTk)l%anT 

•*  count}'.*'  "  the  county" 

'  inftaad  of  "/cr 

Sid  non  allocatur^  for  it  is  all  one,  and  there  is  no  difference.  **  ^«  county/' 

Sixth  ExcEPTioK,  The  ftatute  5  EUt,.  c.  14.  requires  t^at  a  judgtient  on 

die  party  convi£led  (hall  pay  double  cofts  to  the  informer,  and  this  ^^^  5  Eii2«c.i4. 

is  part  of  the  judgment  J  but  here  is  no  (lich  thing  nppn  record,  ai]c}  ^^^\X]l^ii^ 

therefore  the  judgment  is  imperfcdl.  ^p  when  there 

is  an  infjiir.cr. 

But  held  by  the  Court  to  be  nothing  material  \  for  that  is  only  3  inft.  i-.^. 
in  cafe  there  be  an  informer;  here  is  none ;  and  it  is  upon  the  in-   1  Hawk.  P.  C 
former's  account,  ai^d  he  might  waive  it  or  releafc  it,  if  there  ?***7*''«^- 
were  fiich. 

Judgment  was  affirmed^ 

\h)  See  %  If«^  P*  C.  ch.  95.  C  17.  tine,  and  has  often  been  overruled  ai  torn- 

where  it  is  laid  that  this  it  no  exception  to  didroents  in    other    courts  t    and  fee  a 

an  ifldi^qtieAt  found  in  the  court  of  King^s  Hawk.  c«2  j.  f.  I26t 
Bcn^y  or  {rand  feffioos^  or  counties  pala* 


Liflc  i^ainfi  Gray.  Cafe  j* 

Trinity  Tirm^  aa  Car.  2.  Roll  141. 

P*JECTMENT.      Special  verdiA.     A.  cov'enants  to  ftand  ifaman,wUlr 
*-•  feifed  of  lands,  to  and  for  the  ufe  of  himfelf  for  the  term  of  *»"^«°^  ^^P"^*- 
his  natural  life ;  and  after  his  deceafe  to  Edwardhis  eldeft  fonfor  life ;  ["hjs^i'^^l^'a^i 
4cn  to  the  firft,  lircond,  third,  fourth,  fifth,  and  tenth  fon,  &c.  as  is  blood,  covenant 
ufual,  and  then  there  is  this  claufe,  "  And  fo  f(?verally  and  refpcc-  ^•^  ^^"^  <^'^*^^ 

!c  £!'^^ S^/T^  "^  ^''''  °^''  ^^ *'  ^'''''  "^^"^  ^^  *^  himi^ixt lU, 

DOOy  01  HaUmrOy  OCe*  ^nd  a'tcr  his 

The  queftion  was,  What  eftate  Edward  had  ?  ufroVi!; w 

his  fir{}  Con  for 

Mr.  LsriNZ  SM^aed,  Aat  Edward  is  but  tenant  for  life.   All  ^^"^  ^'*^  ^^^ 
courts  wiU  interpret  ^  convevaijces  according  to  the  intent  of  the   f Jch  fuft  fo'^n^ 
parties  as  &r  as  the  words  will  bear  j  it  is  exprefsly  limited  to  him  and  in  dcfauk 
for  life,  ♦  and  thereas  no  inheritance  in  him  at  all :  and  another  °^  ^"*=^  ^^^^'^  ** 
claufe  in  the  de^  nukes  it  dear,  viz.  if  gduuiril  die  without  iffue.^^lljf:;!;  of" 

thclirinmatoof  fuchfccondfon,  fcc  •«  and  fq  fe«eii|llr  and  refpeaively  to  all  .od  fmgtlc'tTLrt 
J  r^f  '^-M"  7*^*  ^^  *ebodyof£./war^/'-£i«,^«/tJce.onlyaneftate>/^?.!!^^ 

B4  Chew      *^^^ 
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Litti  0iere  is  provifion  made  for  daughters}  if  he  had  been  4c(igned  tc^' 
CiiAT  P^^  '"  ^'>  ^^^  needed  not  that  provifion,  for  he  would  have 
been  able,  &c.  as  for  the  words  themfclves  in  the  laft  claufe  on  which 
^e  doubt  ari(es,  where  the  heirs  males  are,  it  is  clear,  it  was  only 
a  miftake  in  the  fcrivener,  inftead  of  fonsy  to  write  hetrs  maUsy  el(c. 
it  had  been  the  common  Umitatipn  for  life.  I  confefs  "  heirs  males** 
iinport  an  inheritance,  yet  they  may  be  fo  Qualified  as  to  imply 
nothing  but  an  efhite  for  life ;  as  if  I  gnuit  an  eftate  to  a  man  and  his 
heirs  for  the  life  of  another  \  there  ^^  heirs**  are  fo  qualified  as  to 
make  no  inheritance ;  fo  if  tenant  in  tail  grant  an  eflate  to  a  mai| 
and  his  heirs  for  his  life  *,  and  fo  here  in  our  cafe.  And  as  to  ^  fo  feve- 
f*  rally  and  rcfpe6lively,"  ^  fo"  there  only  demonftrates  what  heir, 
and  it  is,  as  in  a  flieriff 's  return,  **^  rejpondet**  I  have  known  it 
ruled  in  this  court,  that  when  a  venire  facias  has  gone  ^^praceptum 
efi  per  Cur**  and,  in  another  venire  factaSy  where  ^  per  Cur.**  has 
been  omitted,  and  it  run  only  "  prjcC£PTUM  ejl  ficut  prijusy*  and 
adjudged  good  \  and  fo  i(  may  be  here  as  it  was  in  Co.  Lit.  20.  where 
a  gift  to  a  man  et  haridibus  de  cqrpore  exeunt* y  remainder  to  B.  in 
forma  prediSla^t\\iS  was  ruled  to  create  a  tail :  fo  here  the  word  "fo'* 
ibould  retrain  aiid  qualify  the  words  fo  as  only  to  meany^nx,  &c. 

On  the  other  fide  it  was  argued  to  be  an  eftate  tail  executed,  and 
that  there  are  fufficient  words  to  make  it  fo.  Co.  Lit.  aa.  Feoff- 
ment to  the  ufe  of  a  n>an's  felf  for  life,  and  then  to  the  ufe  of  the 
heirs  males  of  his  body,  &c.  this  is  a  good  efVate  tail  vefled  and 
executed  in  himfelf,  and  the  limitation  is  good  by  .way  gf  ufe,  and. 
fhough  it  be  a  double  limitation,  ye(  it  is  good ;  and  fo  is  Shelly*^ 
cafey  1  (i.  95  .  there  was  alfo  cited  the  cafe  of  Boreton  v.  Nicholsy 
Gro.  Car,  364. 

WyLDE  Juftice  compared  it  to  Jreher*$  cafey  i  Co.  63. 

ScROGGS  Chief  Jtfftice  laid,  that  die  intention  of  the  party  ought 
to  be  refpeded^  andfit  fecms  to  me  that  "  heirs  males*^  are  nothing 
but  inftead  of  '^fons^ 

t  r  g  I  *  And  Jokes  Ju/Ha  faid  the  (ame,  and  diey  all  three  (TwiSr 

-  DEN  abferit)  inclined  to  l>e  of  opinioii  that  he  was  but  tenant  kf 

}ifc.    Jdjormftur.  (a) 

(«)  The  CovKTyiif  the  Trmity  Term  death.  S.C.  sl^er.  »i5;    Itiifajdhow- 

fbllowingi  wu  of  opinion  iha.t[£dwMrd  ever  that  a    new  ejeftmenC  was  brought, 

Old  only  an' eftate  for  life}  for  there  w^s  S.  C.  2  Lev.  225.  and  that  judgment  for 

tn  exprels  limitation  to  him  for  life^  and  the  plaintiff  was  affirmed  on  error  in  the 

ta  eftate  tail  limited  to  each  of  the  fons  $  exchequer  chamber,  by  the  opinion  of  the 

and  judgment  was  accordingly  given  for  greater  part  of  the  judges  and  barons,  S.C. 

|he  piaintifr.     $.  C  T.  Jones,  115.    ^  Pdlexfen,  501$  and  in  a  marginal  note  to 

C.  I  Freem.46a.    The  defendant  brought  the  cafe  of  Hodlgfon  v.  Bu0ey,  it  it  faid, 

a  writ  of  f rror;  and  upon  the  firft  argtu  thj^t  on  fearch  made  by   Mr.  jusTica^ 

ipent  the  court  of  exchequer  inclined  to  Tkact,  this  affirmation  of  thejudgmen| 

affirm  the  judgaaents'   (Sed  vide  S.  C.  for  the  plaintiff  it  catered  OD  the  recordi 

Kaym.  278.  30a.  31 5>)  but  before  it  waa  aAtk.  90^ 
aArmed  or  cc?eried,  die  fait  abated  by 


Qiumii^ 
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Gunning  againji  Gunning.  Cafe  4* 

TIT  A  S  T  £•     The  defendant  pleaded  «  no  wafte  committed  a  declaration 

^^    modo  it  forma  prouty  ^c.     The  jury  find  he  did  modo  et  forma  ^^J^^^^^ 

as  in  the  count.  pbSghed  up  ths. 

Moved  in  arreft  of  judgment,  that  the  plaintiff  in  his  decJaA-  ^^e^^etjiT^ 

tion  does  not  fo  much  as  alledge  a  wafte  done,  but  leaves  it  abfo-  cU  vo/Ium,  ia 

lutely  uncertoin ;  for  he  fays,  that  the  defendant  did  plough  up  his  J*^*^  ^^^^  "^^^ 

land  which  was  pafturable,  it  fc  vajium  fecit ^  and  fo  non  conjlat  to  tcr^vcrdi^ 

the  court  that  it  was  wafte  j  and  the  verdidl  does  not  help  it,  for  2  Roll  Abe 

that  only  (ays  they  did  it  modo  et  forma  prout  in  narratione :  now  the  816, 

ploughing  pajiure  may  be,  or  may  not  be  wafte  ;  and  to  make  it  f  ^J^^^' 

fuch,  it  ought  to  have  been  pajiure  time  out  of  mind,  an^  it  is  not  i  Mod.  9^ 

enough  to  fay  that  this  was  pafture  grouAd  diu  ante.  3  Wod.  go- "  j. 

°  '  2  Saund.  ^54, 

Jones  Jujiice  faid,  Arable  and  pafture  ground  are  convertible,  and  *55- 

that  which  is  one  of  them  this  year,  may  be  thi?  other  the  next,  and  J,^^ '     ^  *    - 
the  law  does  not  fo  much  diftinguifh. 

And  therefore  judgment  was  ftayed.  (<7) 

(tf)  After  verdid  nothing  is  to  be  pre-  only  cure  ambiguity,  but  will  not  aid  where 
fao^ed  but  what  it  either  exprefsly  ftated  in  the  gift  of  the  a^ion  is  omitted  in  the 
the  declaration  nr  neceflfarily  implied  from  declaration,  Avery  v.  Hoole,  Cowp.  8a6. 
tbofefads,  which  are  ftated,  Spires  v.  Par-  See  alfo  Rufhton  v.  Afpinal^Dougl.  679. 
ker,  z  Term  Rep.  141  3  for  a  verdi^  will 


Frederick  againji  Cotton.  Cafe  5. 


C 


A  S  E  upon  the  cuftom  of  merchants  againft  the  acceptor  of  Anaftionona 
a  bill :  after  verdict  it  was  moved  in  arreft  of  judgment,  that  bill  of  exchange 
the  parties  were  not  averred  to  be  merchants ;  and  upon  debate  "  ^  *h^»k 
THE  Court  laid,  that  they  )yould  intend  them  fuch.  h  iswt  aJISJed 

that  the  parties 
are  merchants.  "Ante,  i8o«    N.  Lut.  70.  ayo. 

Then  another  exception  was  moved,  that  the  bill  was  payable  to  a  bill  made 
the  order  of  the  plaintiff,  and  there  was  np  order  alledged.  SX^/!5^^* 

But  THE  Court  refolvcd  without  any  difficulty,  that  if  ty  deed,  P^y*^*^"^'^- 
billy  or  other  writing,  money  be  to  be  paid  to  a  man's  order,  it  is  cSmbrili. 
due  to  himfelf  ^  fo  the  plaintiff  had  his  judgment.  |o  }aU.  %u. 

Com,  Rep,  76. 
Kyd  on  Bills,  i».    BuU.  N.  P.  173^ 

•  Note,  A  general  indebitatus  ajfumpftt  does  not  lie  on  a  hill  of  The  deciaratioq 
exchange,  but  the  party  ought  to  declare  fpecially  on  the  cuftom  of  *?  *  **'"  **^V 
rf^r^utfuprli^a]  ^^ZT^ 

cuftom  of  iner«r 
chantf.  ■    Hvd.  485.    6  Mod.  129. 131.    ihzs.^^%,     3LeT,ij8.    j  Lut.  i8o,     i  Mod.  28  c. 

f  J  Mod.  190.  ^ 


(tf)  Refolded  accordingly  in  the  cafe  of  the  ittdcrfee  of «  note  of  hand  againft  the 

Hodges  T.  Steward,   i   Salk.   125.  that  a  preceding  wdorfer,    Keftebower  v.  Xims, 

general  mdeHtsimt  ajfttrnfjit  will  not  Ue  by  Bailey  on  Bills,  47.   and  it  feems    that 

«a  imitrjtt  aeaioft  the  drtavftr  of  a  bill  of  wherever  a  privity  exiftt  between  the  par- 

cxcbange.     See  z  H.  Bl.  Rep.  602;  but  it  ties,  an  adton  ot  dtbt  or  inMitatvs  ajimp^ 

IvUI  lie  hjsfgfie  againft  the    dr^nutr^  i  fa  piay  be  fflaiaul«ed  $  Kyd  on  Bills  1 14. 
9MA  £at  31a.  Morf.  Fiee.  548.  «r  by 
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Trinity  Term, 
The  Thirtieth  of  Charles  the  Second, 

I  K 

THEKING's    BENCH- 


Sir  William  Scroggs,  Knt.  Chief  Jujiice. 

Sir  Thomas  Twispen,  Knt.     1 

Sir  William  Wylde,  Knt.      yjujlices. 

Sir  Thomas  Jones,  Knt.  J 

Sir  William  Jones,  Knt.  Attorney  General. 
Sir  Francis    Winnington,    Knt.    Solicitor 
General. 


Trigg  againfi  Turner.  Cafc  5.  . 

IJ  E  P  L  E  y  I N.    The  defendant  avows  as  bailifF  in  diftraining  ^  prefcriptioM 

•^.  for  damage  fiafanU    The  plaintiff  in  bar  to  the  avowry  pleads  generally,  to 

prelcription,  to  have  common  all  times  of  the  year  in  the  place  ^^tt  common 

WHERE,  being  forcft.  ^L'ef Sf«,«s?l 

Strode  Serjeant  moves  in  s^reft  of  judgment,  tlicre  having  g^^llrttiSo^t'Li 
been  a  verdi<^  for  the  plaintiflFin  the  replevin :  he  would  have  au  exception  ofths 
prefcriptions  to  common  in  foreft  land  to  be  void,  unlefs  the  land  to  f**^*  •»*'*• 
vriiich,  &c.  6e  foreft  land  too ;  it  has  been  adjudged  in  this  court,  s.  c  3  Keb. 
that  the  foreft  law  is  not  the  common  Jaw  of  England  \  if  a  man  |^    ^^    -^ 
have  a  right  to  common  in  a  foreft,  yet  if  he  do  nqt  claim  it,  and  if  s*.  c.  PoUexf.  * 
tt  be  not  allowed  in  Tome  eyre^  helofcs  his  right.    Then  ♦  he  in-  443- 
fiftcd,  that  the -preicription  ^  too  large  and  general^  for  by  the  ^^^"**^**^* 
foreft  law  there  is  a  fence  t/ftnthy  inwhi^h  it  is  a  forfeiture  to  put  in  n.  Lut.  30. 473. 

Manw.  217. 
^  loft.  ft9S.     3  Bulft.  ftJ3.    Lot.  8x.    Cio.  Jac  155*    Hjird.  87.    3  C^m.  Dig.  «  Chaie,**  (O  3.) 

•t'«J       .    .  .       . 

their 
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TKtc«       their  cattle,  and  they  have  mentioned  nothing  thereof  in  their  pica  ; 
'tvKMXft.      ^  ^^  *^  *^  '^^  ^^^  general. 

Mr.  Holt  likcwife  on  the  fame  fide :  No  man  can  prefcribe  for 
common  in  a  forcft  if  he  have  no  land  in  the  foreft  (^7)  A  pre- 
Icription  extra  forejlam  is  not  good  without  altowance,  (^)  A  man 
cannot  depafture  any  cattle  there  without  a  fpecial  prefcription :  then 
if  he  have  it^  as  this  cafe  is,  it  can  have  no  good  commencement^ 
neither  can  it  be  tried ;  for  if  triable  by  any,  it  muft  be  by  the  ver- 
derors,  &c.  and  they  cannot,  becaufe  it  is  appendant  to  land  without 
the  foreft ;  and  their  jurifdifkion  is  limited  by  33  Edw.  i.y?.  5.  where 
it  was  ena^ed,  *^  that  thofe  whofe  lands  be  exempted  irom  the  foreft, 
**  (hall  not  by  right  of  thofe  lands  have  common  in  the  foreft>  but 
**  if  they  will  return,  they  fhall."  As  for  th^  fence  monthy  which  be- 
gins about  the  ninth  of  yune^  and  ends  about  fourteen  or  fifteen  days 
after  Aftdfummery  there  is  an  exprefe  law  that  none  ftiall  have  com- 
mon there  that  month,  (r)  Now  here  is  a  prefcription  for  the  whole 
year,  and  it  can  be  had  but  for  eleven  months  only,  it  is  therefore 
naught}  for  if  in  any  cafe  a  man  lay  his  prefcription  larger  than  the 
law  allows,  it  is  all  void ;  (d)  zs  prefcriptions,  cuftoms,  and  bye 
laws  within  manors  to  bind  all  perfons,  when  in  the  particular  it 
will  bind  only  the  tenants,  and  not  ftrangers,  fuch  is  void,  {e)  and 
alfo,  that  if  any  cattle  be  upon  fuch  and  fuch  land,  and  do  break 
Aeir  bounds,  that  they  ftiall  be  forfeited,  now  though  this  be  good 
againft  a  tenant  of  the  manor,  yet  it  is  void  againft  a  ftranger  ^  and 
therefore  in  that  cafe  it  was  adjudged  void,  {/)  being  laid  too  gene* 
nl  in  a^on  brought  thereupon.  Another  fuch  like  refolution  you 
have  in  the  cafe  of  Harbin  v.  Green,  (g)  A  prefcription  is  an  in* 
tire  thm(;,  &c. 

Mr.  PoLLEXFEN^r  the  plaintiff'.  They  ought  to  have  alledged 
in  their  avowry,  that  it  was  a  foreft  which  had  the  offices  and 
places  ufually  appendant.  Coke  fays,  {h)  that  by  prefcription  a  man 
*  C  '*  J  may  *  have  common  for  his  iheep  within  the  king's  foreft :  befides, 
there  arc  a  great  many  nomin^  forefts ;  but  fuppofing  this  be  a  fo- 
reftt  yet  according  to  Coke^  as  I  faid  before,  a  prefcription  may  be 
for  common  therem  \  for  fuppofe  the  king  does,  as  he  mayj.  diiafFo- 
reft  his  own  land,  yet  thofe  that  had  common  there  before  mall  have 
it  fo  ftilt,  by  Ch ARTA  de  Foresta  as  appears  in  Manwoody  (f ]  and 
this  may  be  for  all  the  year,  fuch  as  it  was  before :  And  then  he  fays, 
that  fwine  and  gcefe  are  forfeited  if  put  into  common  ihQ  fence  months 
which  implies,  that  other  cattle  may  be  in  that  month :  And  alfo  the 
articles  about  foreigners,  that  they  may  not  have  common  or  put  in 
any  cattle  in  the  fence  months  implies,  that  thofe  who  have  an  an« 
cicnt  right  mav,  and  there  is  no  pofitive  direft  authority  againft  me. 
The  ftatute  ot  Ordinatio  Fore/la  (i)  though  Lord  Coke  lays  it  i% 

(a)  Jon^ifi^z,  (f)  Year  Book,  at  Hen.  y.  pi.  40. 

(6)    ManWood**     Foccft    Law,    dtle  [g)  Hob.  1S9. 

•<  Ctromon,"  77,  78.  (^)4lnft.  298* 

(c)  Manwood  74,  75*    But  fee  Lutw«  (i)  9  Hen.  3.  it.  a.  c  5.  Manwood,  77» 


fi.  7^ 

{d)  I  Jones,  afi6.  (I)  33  £dw,  3.  ft.  5. 

(e)  Ye.rBook,  11  HcA.  7.  pi.  14^ 


Aft 


Trinity  Term,  30  Car.  2.  in  B.  R«  f  J 

no  ftatate,  yet  perhaps  it  is  fo,  grants  common,  ice  As  to  tlic  Tiwo 
obje^on  about  the  trial,  Ac  fourth  inftitute  (I)  in  the  chapter  about  ^,^««^ 
the  courts  of  forefts  fays,  that  the  very  fa£l  of  the  vtrder^rs  may  be 
traverfed,  and,  if  tliere  be  any  claim,  difallowed  there,  yet  it  is  not 
final.  'Further,  it  is  not  laid,  that  our  lands  (to  which  we  pre* 
fcribe  this  common  to  belong)  arc  within  or  without  of  the  foreii^ 
and  therefore  they  may  be  within  as  well  as  without,  and  fo  intended! 
He  al(b  cited  the  cafe  of  LeUefter  foreft  in  Cro.Jac,  155. 

^CROCGS  Chufju/iice  feid,  that  he  was  inclined  to  bdieve  die/ 
might  have  common,  and  a  prefcription  prefuppofes  a  grant  from  the 
king  \  and  he  quoted  the  cafe  of  Sir  Edward  Saxvyer  m  Jones^  287^ 
where  it  was  allowed  to  copyholders  to  prefcribe  for  common  gene- 
rally. 

Judgment  for  the  plaintiff. 

(/}  4  InH.  290.    See  3  Cora.  Dig.  <<  Chafe*'  (R.  z«) 

Colton  againft  Senhoufc.  Cafe  7. 

Trinity  Terrriy  29  Car^  2.  RoU  90. 


JECTMENT.     Special  verdift  finds  an  indenture  be^  Iftnfciawtwc 
tween  the  fon,  who  was  feifed  of  the  lands  in  queftion  by  de-  ^  «»>«  be- 


E ,  „„ 

fcent  from  his  6ther  of  the  one  part,  and  his  Imother  and  her  iecond  fclfod  of  iind» 

huibaad  of  the  other  part;  whereby  the  mother  and  her  hufhand  do  bydiiceatfroa 

feleafe  and  confirm  to  the  fon,  the  lands  for  and  during  the  *  life  of,  b»fath"  of  «h« 

&C.  and  it  is  covenanted  and  agreed  by  and  between  them  and  the  hiTrootte'ili 

fon,  &c.    7*hat  if  he  die  without  iiTue  of  his  body,  then  he  grants  her  fecondiuo:' 

and  gives  the  fame  to  his  natural  mother  and  her  heirs  for  ever.  •*■"*  **^*** 

The  fon  dies  without  ilfue,  the  mother  enters,  the  heir  makes  a  leafe  whwbj  ale 

to  the  plaintiff.  mother  md  tier 

huiband  aliea 

The  queftion  is,  if  any  ufe  was  raifed  by  this  to  the  mother.  and  grant  au  dn 

landioftiie 

Levivz  for  the  plaintiff.    No  ufe  can  be  granted  out  of  an  cf-  wife's jointum 
tate  of  wbioi  a  man  is  not  feifed.  (j)     hfeme  covert  cannot  cove-  hu^wd^fM^ 
nant,  nor  can  the  father-in-law  covenant,  becaufe  the  one  is  not  of  life  of  thewifr, 
the  bloody  and  the  other  is  under  covert  baron ;  therefore  it  is  not  a  •»«*  ^be  ion  Mm 
life,  but  only  a  covenant  or  agreement  binding  them  during  their  |^f  he^Aouid^iie 
,  lives,  and  it  fhall  afterwards  go  to  the  right  heir :  and  he  urged  the  without  ifluc, 
cs£e  of  Buckler  v.  Symondsy  (b)     A.  feifed  in  fee  covenants  with  B.  he  then  gramee 
in  confideration  of  a  marriage  to  be  had  between  the  fon  of  A.  and  confirmcd^the 
daughter  of  B.  that  the  (aid  land  (hall,  fi*om  and  immediately  after  lands  to  hit 

mother  I  chit  k 
a  rwMMf  to  fiinJ Jeifed  by  which  a  ufe  it  raifed  to  the  mother;  for  it  being  plain  that  the  parCtet  jn« 
fended  the  covenantee  ihould  have  the  eftate,  the  court  will  mould  the  words  fo  as  the  intent  of  the  par* 

Ciesihallukecffea. S.C.ftUv.225.    S.  C.  PoUexf.  523.    S.  C.  a  Janes,  xo6.    aRoUA^. 

783.  Cardi.  39.  a  Lev.  2 14.  3  Lev.  120.370.  372.  a  Vent.  149.  260.  266.  z  Vern.  141.  a  Ve« 
aey,  asa.  Cm.  Jac.  16S.  1  Vcxcy,  127.  a  Wiif.  aa«  75.  1  Com.  Dig. "  Covenant,"  (O.  2.)  Cowp. 
725. 

♦  [  12  ] 

^]  a  Co.  I5.>  Moor»  34a.  Cro.  £lii.  401.    (^}  a  Roll  Abr.  788.  See  alio  Hob.  3  x  3. 

•  "  the 
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CoLToif  the  death  of  A.  remain  and  be  unto  the  faid,  &c.  In  this  cafe,  al- 
S^uMit.  beit  the  marriage  took  efFeft,  yet  no  ufe  arofe  by  the  covenant,  be- 
caufe  there  were  no  apt  words  ;  he  did  not  covenant  lojiand  feifedy 
but  only  that  it  (hould  remain:  and  the  cafe  of  Pitfeildv.  Piercey  (r) 
A-  feifed  in  fee,  did  in  confideration  of  the  marriage  of  his  fon  B. 
to  E.  feal  and  deliver  a  deed  poll  to  this  efFeit,  "  be  it  known, 
**  &C.  That  I  J.  do  give  and  grant  by  thefe  prefents,  unto  my  fon 
«*  B.  the  faid  land  after  my  deceafe  to  have  and  to  hold.  In  witnefs 
«'  whereof  to  this  my  deed  of  gift  I  have  hereunto  fet  my  hand, 
«'  &c."  This  not  being  executed  by  livery  or  inrolment,  the 
queftion  was,  if  it  fhould  pafs  by  way  of  covenant  to  ftand  feifed  ; 
and  held  it  (hould  not,  becaufe  it  did  not  appear  that  he  intended  to 
ouft  himfelf  of  the  land  during  his  life ;  for  he  granted  it  to  B.  after 
his  death  before  the  habendum^  fo  that  he  did  not  intend  to  make 
himfelf  barely  tenant  for  life,  which  is  our  cafe;  for  the  fon  fays, 
^  if  he  die  without  iffllie,  then  he  gives  and  grants  to  his  mother,  &c," 
Then  it  was  moved  again  in  the  cafe  ox  Pitfieldv.  Pierce^thzt  it 
fhould  not  alter  the  eftate  of  the  father,  but  that  he  fliould  be  feifeJ 
*  L  '3  3  in  fee  during  *  his  life,  and  his  eldeft  fon  (hould  have  it  by  way  of  con- 
.  tingent  ufe  after  his  death ;  but  the  Court  (aid,  that  would  be  harder 
to  maintain  than  the  former,  and  therefore  they  gave  judgment  as 
afore,  that  his  intent  was  to  convey  at  the  common  law.  But  they 
a^;reed,  that  if  it  appear  by  a  deed  to  be  the  intent  of  him  that  is 
feifed  of  the  land,  that  it  (hall  pafs  an  eftate  according  to  the  rules 
of  law;  and  (aid,  that  this  (hall  fo  pafs,  although  that  there  are  not 
fonnal  woris  of  covenant  in  it.  He  urged  further  the  cafe  of  Fo/ler 
v.  Fo/ierj  {d)  in  this  court,  where  the  mother  gave  all  her  land  to 
her  (on,  with  an  ^  Item,  It  is  covenanted  and  granted  by  and  be* 
^  tween  the  parties,  that  (he  (hould  enjoy  it  during  her  life ;"  and 
ruled  to  be  only  an  agreement^  and  not  a  covenant  to  ftand  feifed. 
Here  the  words  are,  *^  if  he  dies,  then  he  gives  and  grants,''  /.  e.  if 
he  (hall  die  he  will  give  and  grant,  as  it  is  ufual  in  common  fpeaking 
to  fay, "  to-morrow  is  a  fieaft,*'  /.  e,  "  will  be  a  feaft  j"  and  it  is  only 
a  deed  of  articles  and  covenants,  and  defigned  for  no  more;  the  words 
themfelves  will  not  veft  an  e(bte,  for  eftates  muft  be  guided  by  the 
law  and  its  rules';  and  fo  is  Do^or  and  Student^  {e)  where  it  is  held,  that 
if  the  intent  of  the  parties  be  not  according  to  the  rules  of  the  law,  it 
is  void;  as  in  cafe  of  a  leafe  for  years  to  a  man  and  his  heirs,  the  in- 
tent is  void,  for  it  is  the  law  muft  dire6l  and  govern  die  eftate.  There 
was  alfo  cited  a  refoludon  in  ChudUigh's  caje^  (/)  that  no  ufes  (haU 
be  executed  by  the  ftatute  ofay  I^en.  8.  r.  10.  which  are  limited  con- 
trary to  the  common  law;  for  it  appears  by  the  preamble,  that  the 
intent  of  the  makers  was  to  reftore  the  ancient  common  law  of  the 
land ;  and  he  cited  £nglefield's  cafe^  in  Pophaniy  {g)  which  you  may 
perufe  at  large,  for  it  was  much  infifted  upon. 

(r)  Mtrcb,  page  50.  cile  7s.  and  S.  C,      170.  and  cited  in  Scsdamorfi  t.  Crofltn{^ 
9,  RoU  Abr.  7S9.  I  Mod.  177. 


(i/>  Hilary  Term,  f  3  ^  14  Car.  %•    I  («)  Dt.Se  StliW.  i  cap.  24. 

Sid.  82.     I  Lev.  55.     1  Keb.  160.  125.  (/)  i  Co.  129. 

*;>   V9'    ^^7*  41*    ^^^  ^^  ^^  U)  Po?b*xo. 


m^ 
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Mr.  Pollexfen  /  contra.    That  here  an  eftate  arifes  by  way  of       Colt«x 
ufe;  die  fon  was  feifed  in  fee  by  difcent  as  the  jury  find  it;  he  by     sikjTowii. 
deed  indented  between  him  ana  his  mother  and  her  fecond  hufbano, 
doth  covenant  and  agree   to  and  with,  &c.  that  if  it  Ihall   hap«. 
pen  that  he  (hall  die  without  iflue  of  his  body,  then  he  gives  and 

Suits  the  lands  in  queftion  to  his  mother  and  her  heirs  for  ever."  *       *  f  14.  1 
e  urged,  that  ufes  before  the  ftatutc  were  of  an  equitable  nature  1 
that  they  were  not  eftates  in  the  land,  but  only  trufts  and  confiden- 
ces, and  not  fubje£l  to  the  rules  of  law  until  they  were  veiled  and 
raifed ;  but  in  raifing  of  them  they  are  different  from  all  manner  of 
eftates  at  common  law ;  and  therefore  they  need  not  fuch  fet  form 
of  words  to  raife  them  as  other  eftates  do;  at  beft  they  were  them- 
fdves  but  an   equitable    intereft  or  right.     He  alfo  urged  Fox*% 
cafi^  {h)  where  a  demife  and  grant  was  adjudged  to  amount  to  a 
bargain  and  &le  within  the  ftatute  of  ufes ;  for  to  make  a  fi-eehold  or 
inheritance  pafs  by  deed  indented  and  inrolled,  there  needs  not  the 
precife  words  of  bargain  and  fale,  but  words  equivalent  or  tanu- 
mount  are  fufficient;  and  fo  he  would  have  it  here,  that  a  conftruc- 
tion  may  be  to  raife  an  ufe,  though  the  words  are  "  give  and  grant, 
&c."  for  (aid  he,  if  a  covenant  to  ftand  feifed  upon  a  valuable  con- 
fideration  may  be  deemed  a  bargain  and  (ale,  it  may  e  contra.     He 
further  argued,  that  for  the  raifing  of  an  ufe  here  were  words  more 
fignificant  than  that  of  "  covenant,"  for  "  covenant"  alone  would 
never  pais  any  eftate  in  land,  but  the  word  "  grant"  might;  and  cit- 
ed a  cafe  of  ^cudamcre  v.  CroJJing.  (i)     And  as  to  the  cafe  of  Pit-^ 
fiitdv.  PUrccy  (i)  which  they  fo  much  relied  upon  of  the  other  fide, 
he  anfwered,  diat  the  fame  was  never  much  argued,  for  neither 
Croke  nor  Jones  mentioned  it  in  their  reports;  and  it  differed  from 
the  prelent  cafe;  for  that  here  is  nothing  to  make  a  tenant  for  life^ 
but  all  upon  a  contingency,  and  no  prefent  ^rant ;  whereas  Pitfield'% 
cafe  is  a  prefent  grant  to  commence  after  his  death;  and  fo  he  an<» 
fwered  the  grand  objection  of  raifing  a  freehold  infuturo\  for  that, 
(aid  he,  may  be  by  way  of  ufe  upon  a  contingency :  ufes  ((aid  hej 
may  be  raifed  in  this  manner,  as  in  Shelley's  caje^  (/)  anid  die  cafe  of 
Iroodllffv.  Drury^  hn)  where  lands  were  to  the  ufe  of  a  wife  that 
fliould l>e ;  and  the  feoffor  afterwards  marrying,  it  was  held  the  wife 
fliould  take  by  that  limitation,  though  it  was  objefted,  that  prefently 
by  the  feoffment  the  fee  was  in  the  hufband  by  the  poffeffion  execut- 
ed to  the  u(e  ♦  which  he  had  before  the  marriage,  and  that  ufes  in     ♦  [  I  $  ] 
Juturo  could  not  rife  upon  fuch  future  afts;  for  then  an  ufe  might 
rile  out  of  an  ufe.     But  it  was  there  ruled  by  9II  the  court,  that 
though  he  were  feifed  in  fee  in  the  mean  time;  yet  by  the  marriage 
the  new  ufe  did  arife  and  veft,  there  having  been  no  z£X  in  the  mean 
time  to  dcfiroy  the  future  ufe ;  then  it  is  not  neceffary  that  there  be 
an  intent  apparent  in  the  deed  to  raife  ufes.    In  the  cafe  of  Tebh  %\ 
PoppUwiU^  («)  and  in  ^the  cafe  of  Scudamore  v.  Crojfmg^  {0)     the 


i*}i9*!'93-                ^  to  ufes/'  59.    a  Roll  Air.  791.     3   Cro. 

.1)  TniiityTerm,  ajCar.i.     i  Mod..  439.         ^                           '*       ^ 

^x  i^T*  '^^*    o  II  AC      •  ^'"^  ^'''^'  '^^^'  37  &  3«  EI'«. 

k)  March,  50.    %  Roll  Abr.  789.  („)  »  Roll  Abr.  7S6. 

[0  f  Co.    See  tlfo  Bro.  •«  feoffment  (•)  j  Mo4.  175,  476. 
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words  of  covenant  to  ftand  fcifcd  are  not  neccflary ;  and  upon  this 
cafe  he  moftly  infifted :  and  in  the  prefent  cafe  is  no  intention  that  ap- 
pears to  make  any  eftate  to  pafs  at  the  common  law,  and  it  may  well 
bear  a  ufe,  it  ought  furely  to  work  fome  way  if  poiiible :  all  the 
cafes  cited  on  the  other  iide  did  not  ihew  any  reference  or  intention 
to  conveyance  by  the  deed,  but  here  is  exprefsly,  "  doth  grant :" 
the  judges  will  not  dcftroy  a  deed  for  its  informality,  or  the  ig- 
norance of  fonner  times.  Therefore  he  concluded,  an  eftate  was 
raifed  to  the  defendant,  there  being  a  manifeft  intention  that  fhe 
ihould  have  it,  and  words  tantamount  to  a  covenant  to  Jland  fe'tfed^ 

ice. 

And  afterwards  in  Eq/ier  Ttraiy  31  Car.  2.  judgment  was 
given  accordingly,  that  the  limitaiion  to  the  mother  amounts  to  a  co- 
venant to  ftand  feifed,  &c.  and  this  judgment  afterwards  affirmed  upon 
1  writ  of  error,  &c.     Hd.  Poll  537. 

See  the  cafe  of  Coryndon  and  his  wife^  adjudged  in  the  Court  of 
Common  Pleas  in  Eaftir  Term  1717. 


Cafe  «• 


A  bond  condi- 
tioned for  the 
^livery  of 
35,000  tiUt  to 
the  value  of 

£•  '44  «t 

151.  6</.  a 

thoufandy  it 
good  for  the 
fum  of  A  144 
although  the 
number  of  tiles 
at  the  price 
jnentioneddonot 
amount  to  that 
Itim. 

Ray.  ^r. 
1  Lev.  85. 
Keb.  380* 
Stilet  241. 
€  Mod.  1x7. 
a6a 

If.  Lut.  189. 
007.  ais- 
%  Term  Rep* 
388. 


I   16  J 


Holmes  againft  Ivy. 

T^  E  B  T  upon  a  bond :  the  defendant  demands  oyer  of  the  con- 
^^  ditioni  which  was  for  the  delivery  of  thirty-five  thouiand  tiles 
to  the  value  of  one  hundred  and  forty-four  pounds,  at  fifteen  fliil- 
lings  and  iix- pence  per  thoufand.  He  pleads,  that  he  did  deliver 
the  full  number  of  tliirty-five  thoufand  tiles,  woith  fifteen  fliillings 
and  fix-pence  a  thoufand. 

The  plaintiff  demurs,  becaufe  he  did  not  alledge  that  they  were 
in  all  worth  one  hundred  and  forty- four  pounds,  which  w;is  the  thing 
that  diey  intended,  and  the  penalty  was  double  the  fum,  vi%.  two 
hundred  and  eighty-eight  pounds. 

Note.  The  condition  fliould  have  been  to  deliver  one  hundred 
and  eighty-five  thouiand  tiles,  which  according  to  the  condition 
would  have  amounted  to  the  full  fum  of  one  hundred  and  forty-four 
pounds. 

•  ScROGGS  Chief  Juftice  (aid,  it  was  juft  to  fupply  miftakes  in  the 
conditions  of  bonds ;  and  it  feems  very  plain,  that  the  intent  of  the 
party  was  to  fatisfy  a  debt  of  one  hundred  and  forty-four  pounds,  and 
that  they  agreed  it  (hould  be  paid  in  tiles,  at  fifteen  {hillings  and 
fix-pence /^r  thoufand,  and  it  is  the  fum  of  money  and  not  the 
number  of  tiles  is  the  thing  material.  We  fliall  not  therefore  inva- 
lidate the  bond;  and  if  according  to  the  miftake  the  coiidition  bo 
impoiEble  and  cannot  be  performed,  then  it  is  againft  the  de- 
fendant too,  for  then  the  condition  is  void,  and  the  bond  good  be«- 
caufe  fingle  and  ftill  obligatory :  fo  utraque  via  it  is  with  tho 
plaintiff. 

And  accordingly  jUDGMfiHT  was  given  for  the  plaintUF* 

Hclaiort 


Trinity  Term,  30  Car.  a.  in  B.  R^  ^  '7 

Helsnore  againft  Shuter,  and  another.  Cafe  g. 

Eafter  Terniy  30  Car.  2.  Roll  465. 

£^AS£,  upon  a  promife  hy  parol^  in  confideration  of  marriage,  to  Theclaofein  • 

pay  in  his  life  time,  or  to  Jeavc  at  his  death  the  fum  of  two  diou-  ^-*?*^*  ** 
£uid  pounds.     The  promife  was  made,  and  laid  to  be  made,  in  //-  «  taionfliaii  be 
bruarj  1676.    The  a£^ton  was  brought  in  AUchaelmas  Term  1677.  "  ^^'^^^s**' "!»■ 
The  defendant's  teftator  died  in  Auguft  X677.    In  the  interim  be-  u^^^n^^^^ 
tsireen  the  promife  and   that  time,  the  a£l  29  Car,  2.  r,  3.  againft  «ofmarria^]^ 
frauds  and  perjuries  was  made,  whereby  it  was  enafted,  "  That  no  "  »nj«/»  it  beia 
**  ai£Hon  fhall  be  brought  whereby  to  charge  any  perfon  upon  any  d'oes'"'t**tena 
^  agreement   in   confideration  of  marriage,  unlefs  fome  note  or  topromifolmadt 
•*  memorandum  thereof  be  in  writing  figned  by  the  party,  or  fome  ^fir^  though 
«  odicr  perfon  thereunto  by  him  lawfully  authorized."     The  words  "f^^^^^Jf. 
are,  ^  That  from  and  after  the  24th  of  June  1677,   no  a3ion  the mMngoi 
^  fliall  be  brought,  &c."  and  all  this  matter  was  fount!  in  a  fpecial  ^^  ftitiite. 

verdi&  s,  CsMod. 

3x0* 
Maynard  Serjeant  argued,  that  the  promife  was  void  by  the  S.  C  i  Freeni. 
flatute,  the  adion  being  commenced  after  the  ftatute,  thougn  the  ^^^  ^  ^^ 
promiie  was  before ;  and  iniifted  upon  the  words  of  the  ena£Ung  217/        ** 
claufe,  which  was,  "  That  from  and  after  the  24th  of  June  no  S.C.»joiiet 
^  adion  fhould  be  brought,'*  than  which,  he  (aid,  nothing  c5uld  be  ^^^^  ^  y^^^ 
plainer;  foi*  it  was  not  diat  no  fuch  promife  after  fuch  time  fhould  330/ 

bind,  but  that  <<  no  adion  {hall  be  brought,  &c."  i  Bac.  Abr.  75. 

I  Com.  Dig. 
♦Mr.  PoLLEXFENyir  the  plaintiff.  The  penning  and  words  of  H|« 
the  ftatute  plainly  intend  only  promiles  after  die  24th  of  June^  and  *    ""*  **    * 
never  defigned  a  retrofpedt  to  avoid  marriage  agreement^  made  and      *  [  17  1 
concluded  at  any  time  before ;  and  fo  were,  as  he  faid,  the  judges 
opinions  at  Serjeanfs  Inn^  in  a  certain  cafe  of  a  devife  of  land  by 
will  in  wridnjg,  not  having  three  witnefles  to  it,  made  and  publifhed 
before  the  a<S,  whofe  teltator  died  after  the  aA,  yet  held  good; 
though  the  words  of  this  ad  about  wills  are  ^  no  devife  or  bequeft 
^  oC  ^•'^     Now  it  is  no  cjevife  till  after  the  teftator's  death ;  arid 
yet  it  was  held  good  enough;  and  though  this  was  no  judicial  opinion^ 
yet  be  faid,  the  title  and  ftyle  of  the  whole  2&.  was  plain  enough^ 
that  it  defigned  only  a  profpedt  for  the  future ;  the  title  being  '<  An 
^  a&  for  the  prevention  of  frauds." 

Sc&OGGs  Chief  J^ticey  Wylde  and  Jones  Jujticn  (Twis- 
PEN  Juftice  abfent;  ^ud,  they  believed  the  intention  of  the  makers 
of  that  ftatute  was  only  to  prevent  for  the  future,  and  diat  it  was 
a  cautionary  law;  and  it  amotion  were  made  in  the  Houfe  of  Lords 
concemii^  it^  they  would  all  explain  it  fo ;  befides,  it  would  be  a 
great  miloiief  to  explain  it  otherwife,  to  aimul  all  promifes  made 
OT  parol  before  that  time,  upon  which  men. had  truft^  and  depend* 
€0,  reckoning  them  good  atid  valid  in  Jaw,  as  they  kre  yet  amongft 
hooeft  men* 

And  therefore  judgment  was  given  for  plaintiff. 
Vol.  IL  C  Bourne 
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Cafe  10.  Bourne  againfi  Cooling.  ^^^J^^*^^"^' 


^C-^t^^* 


Arariinctm       A^  ASE,  upon  an  cfcapc,  againft  the  defendant,  being  marshal 
thcwiiiT*!^  ^^  *^  King's  Bench,  for  the  efcape  of  a  prifoner  foraicrly  in 

FtiViioLL  of    T*"*  Fleet,  and,  upon  an  habeas  corpus^  brought  before  a  judge  of 
Ou^d'winttfA  this  court,  an<|  turned  over  to  the  King's  Bench  prison. 

of  Cmardkwh  »• 

DocfauL  After  verdia  it  was  moved  in  arreft  of  judgment,  and  thefc  cx- 

Stra.  SS9.  ceptions  were  taken  to  the  declaration. 

?<  AmendiSoot"       FiRST,  That  it  was  «  GuardinOy*  inftead  of  «  Guardiano**  for 
(C.  a.)  the  warden  of  the  Fleet. 

1  Term  Rep. 

7^3-  Thompson  for  the  plaintiff'  (aid.  That  in  his  pnpcr  book  which 

was  figned  by  the  officer  of  the  court,  the  clerk  of  the  papers,  it  was 
right,  Guardiano^  and  that  it  was  fo  in  the  plea  roll;  and  he  did 
hope  that  the  miftake  of  a  letter  in  the  niji  prius  roily  would  not  be 
fufficient  to  arreft  a  judgment. 

A  declaration  SECONDLY,  It  was  faid,  virtute  hr^vis  de  habeas  corpus  direSed 

for  an  efcaj>e,      ^    jj^^  warden  of  THE  Fleet,  he  was  ♦  debito  modo  commifus  to  THE 

that  the  piiioner   .^         ,     ,%  j.-  u  •  ^  "^ 

by  virtue  of  a      KiNG  s  Bench  }  which  IS  repugnant. 
'  the  Fliit  waa       And  as  to  THE  OTHER  EXCEPTION  he  thought  debito  modo  would 

commiited  to        help  iti 

THXMAR- 

ai!ALL,iabad.        jjut  XHE  CouRT  took  this  laft  exception  as  material,  becaufe  it 
3  Co.  72.  Jq^  j^qj  appear  that  he  was  committed^  for  he  cannot  be  committed 

Cro.jac.c88.      ^i  %    i    ^      ^ 

Poph.  85.  by  an  habeas  arpus. 

1  Saik.'aTi.  And  judgment  was  thereupon  arreftcd. 

%  Stra.  X2i6.    i  TennRep.^38. 

*[   18] 

Cafe  II*  Wctherhcad  againft  Brookborne. 

To  fay  of  a  /^ASE  for  words,  wherein  the  plaintiff  having  ufed  the  art  and 

Jancimg  miftrefs  ^^  myftery  of  a  dancing  mi/lrefs  for  divers  years  paft,  the  defendant 

^^t^m^ill"'  faid  of  her,  "  (he  is  no  more  a  woman  than  I  am  ;  (he  had  a  baftard 

*' ditip*' ii  not  "  on  J.  S,  \   (hc  IS  an  hermaphrodite  ;'*  and  by  reafon  of  thefe 

aaionable,  un-  wordsthe  loft  many  fcholars  to  her  damage  of  forty  pounds.     And 

j^^cii*:^.  vcrdia  for  the  plaintiff. 

^Uoi*  ^b*6a!  ^^*  Levinz  and  Mr.  Saunders  moved  in  arreft  of  judgment, 
]  Uv.'ii5!'  that  "  hermaphrodite"  is  no  word  of  turpitude  or  crime,  but  only 
Rav.  87.  an  imbecility. 

I  Venr.  175. 

ft  Term.  Rep.  To  which  Wylde  Jtifiic^  anfwcrcd,  there  muft  hc  pravalefcentia 

*^5*  ttnius  fixus^ 

Secondly,  That  **  fcveral  vears  paftj;'  might  be  above  twenty 
years  ago,  it  not  being  faid  ^  la(t  paft.^ 

But  Wylde  Juftia  (aid,  the. matter  is  fcandalou^,  and  the  very 
2  words 
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words  carry  damage,  and  no  need  to  alledge  any  fpecial  damage;      ^"J""* 

and  for  the  laft  he  cited  a  cafe  of  Necroft  v.  Dunkirk^  in  this  court,         "^. 

in  cafe  f6v  words,  where  the  plaintiff  did  declare  himfclf  to  have  been  Bt«oKBotNi. 

a  merchant  per  diverfos  annos  pncteritofy  i^c.  and  held  good,  though 

he  could  not  be  a  baiikrupt  if  he  had  left  off  his  trade ;  and  here  the 

jury  have  found  it  as  flie  has  laid  it.     And  for  the  *<  laft"  the  jury 

would  intend  it,  or  elfe  prefume,  that  being  once  a  dancing  mij'treji 

ibe  continues  fo  until  that  the  contrary  do  appegr.  (a) 

Sed  adjornat'  quia  Qur^  advifare  vult. 

*  Afterwards  it  was  moved  again  by  Mi^*  Holt  for  judgment.     *  [  19  } 
Where  the  lofs  is  particular,  the  allegation  ought  to  be  fo ;  but  if  it 
be  of  many  cuftomers,  a  general  allegation  wul  fuffice  without  par- 
ticularizing any  peribn.  (?) 

And  p£R  Curiam,  The  words  are  a^ionable  in  tbemfelves :  To 
(ay  thataphyficianisno  fcholar  isa£Uonable,  though  a  man  may  be 
JTo  without  learning,  only  it  renders  l)in>  }^fs  Qualified*    See  i  J^IU 

AdJ9matur.  {c) 

(tf)  S«e  at  to  this  poiat  of  tht  c^ft,  {<)  It  it  Aud,  S.C, « Ife^.^i^.  d)«t  after 

%  RoIL  Rep.  S4,    Cro.  Car.  %%%^    Yclv.  divera  motuni*  the  jodgmenc  wat  ftayed  ) 

'959.    Ley.  8s.     I  Sid.  415.    Cro.  Jac*  for  that  youn^  Mfjimen  being  taught  to 

^S2.  dance  more  frequently  by  avt»  than  ^mm^ 

{k)  That  the  fpecial  damage  muft  l^  the  word  birmspknitet  unlcft  fpecitl  d%« 

pfrtioilarly  alledged.    See  Tonet  196.  anf  ip^^e  eafgci  is  not  a£|i<mable* 
^;«wmag  y.  NcwmfOi  1  Stnw|t  6^* 


C  t  Midwdaw 


Michaelmas  Term, 

The  Thirtieth  of  Charles  the  Secondi 
THE     KING'S     BENCH. 


5ir  William  Scroogs,  Knt.  Chief  Jujiice. 

Sir  Thomas  Twisden,  Knt.     "] 

iS^  William  Wylde,  Knt.       ijujices. 

Sir  Thomas  Jones,  Knt.  J 

Sir  William  Jones,,  Knt.  Attorney  General. 
Sir  Francis  Winnington,  Knt.  Solkitor  Ge^ 
neral. 


Light  againft  Hooper,  ^^^^  ^^^ 

REPLEVIN.    The  defendant  makes  conuiance  as  bailiff  to  ^       ftn*./br 
the  Skinners  Company  for  a  rent,  &c  and,  after  rieri  arren  tt^m^ttttJ^ 
pleaded,  verdid  was  for  the  avowant,  a  good  title  j  butt 

^  ifitalledgea 

It  was  moved  in  arreft  of  judgment,  that  there  was  not  a  good  ^^^  indented, 
title  fet  forth  in  one  affignment;  For  it  was  mentioned  to  be  by  deed  SL'*^fi^^ 
indented,  but  no  conilderation ;  and  in  anodier  no  attornment.  tion,  s^u.  if  it  la 

Qothdped*  aftec 

Wyldb  Juftice.  He  muft  make  a  Rood  count  of  his  title  in  his  ^eidia,  <m  the 
avowry;  for  die-  avowant  is  in  nature  of  a  plaintiff.  Jff"*  of  aefW^j 

•  ScROGGS  Chief  Juftici.  Pleading  run  arren  2nd  vcrdiStSx  him  ^^^*  «oS. 
feems  to  fupply  it ;  for  it  is  faid,  virtuie  cuius  fuit  feifitus  in  dminico  \  ^\^ 
fu9  tit  difeod^  {a)  and  pu  come  and  lay  no,  and  found  againft  Caitb'.  74.* 
you  i  now  if  the  plea  and  vcrdift  helped  it  is  the  queftion.  7  Co.  »s. 

•  r  ao  1 

(#)iRoU.  314.    6  C$.57.    4  Co.  9.    Win.  Rep.  31.  **  * 

C  3  Anothbi^ 
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i^>.   If  iwwry      Another  exception  was,  that  the  place  where  he  took  thtf 
aiTedglns  the       ^^^^  pertincbat  marurioy  and  it  might  bdorig  to  it,  yet  be  no  parcel 


i^f.    If  ifowry 

jlngthe 
place  WHKRi  u     ^  . 
Mmgmi  tOp  of  lt« 

inflcad  ofpareti 

•ft  the  manor,  MjorfUltur* 

be  good, 
a  Term  Rep.  701. 


Cafe  13. 


i^«.    Whether 
9i  falRty  mfritten 
be  punifliable  at 
an  •ffence  at 
common  law, 
when  no  mif- 
chief  ii  done  or 
intended. 

1  Sid.  16.451. 

1R0U.Rep4.31. 

I  RolL  Abr.  pi. 

S,9. 

Cro.  El.  1 66. 

»96.  853. 

Ydv.  146. 

3  Bulft  265. 

Winch.  40.  90. 

Sed  1  Sid*  141. 

contra* 


[ai  ] 


Aniaiiameat 


THq  King  tf^tf//j/?  Emerton. 

INFORMATION  for  deceit,  by  Writing  a  letter  in  the  Lord 
-■-  Chief  Juftice  Ralnsford's  name,  to  get  SirKobert  f^yner  to  come 
to  Bnntford. 

After  verdi£l,  it  was  moved  in  arreft  of  judgment. 

The  CHIEF  EXCEPTION  was,  that  it  is  a  private  letter^  and  only 
deHgned  to  draw  a  man  to  a  certain  place,  and  no  inconvenience 
arifes  thereupon  j  there  is  no  wrong  or  injury  done  to  any  particular 
perfon. 

But  Mr.  Attorney  General  (aid.  That  the  counterfeiting  is 
an  offence ;  he  agreed,  that  in  cafes  upon  the  ftatutes  of  pirjury  (a) 
2nA  forgery  (^),  it  muft  be  material  to  the  queftion  in  hand,  and  de« 
trimentd  to  fome  one  or  other ;  but  at  the  common  law  it  is  not 
neceflary. 

Wylde  Juftice*  Suppofe  I  have  a  mind  to  a  man*s  company,  I 
write  a  letter  to  him  in  another  man's  name  to  bring  him  thither, 
becaufe  he  would  not  come  for  my  fending :  is  this  an  offence  ?  No 
mifchief  is  intended,  nor  does  any  enfue :  the  ftatute  is  made  to 
make  counterfeiting  an  offence,  if  any  evil  follows  thereupon ;  there- 
fore it  was  not  fo  at  the  common  law.  Suppofe  I  would  have  a 
judge  come  to  me  at  Brentford^  who  will  not  come  upon  my  rcqueft,  I 
therefore  write  to  him  from  another  judge :  will  an  indictment  lie 
hereupon  ?  Surely  no  j  it  is  only  a  lie  infcriptis. 

The  Court  were  divided. 

ScROGGS  Chief  Juftice^  and  TwiSDEN  Juftice^  that  it  was  an 
offence;  Wylde  and  Jones  Juftices^  that  it  was  not;  and  fo  it 
refted,  and  no  judgment  in  the  caufe. 

^are  therefore,  whether  a  •  falfity  written  be  punifliable  as  an 
offence  at  the  common  law,  when  no  mifchief  is  done  or  intended  ? 

Second  exception  was,  it  is  laid  «  Rarolij*'  inftead  of  "  Gf- 
**  r«// i*'  but  that  was  amended  by  rule  of  court. 

(j)  5  EUs.  c  9.  (A)  5  Elii  a.  14. 
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Howard  againji  Wood.  Cafe  14. 

Eafter  Termy  29  Car.  2.  Roll  573. 

T>JDEBITATUS  assumpsit  for  the  fees  and  profits  of  the  office  ^^^  ^^ 
■*"  of  ftewardfhip  of  a  court  leet  and  court  baron,  is  brought  by  a  Sffi*^°of  ftAmd. 
grantee  of  the  reverfion  of  the  office  for  ninety-nine  years,  againft  ihipof  aa 
a  ftranger  who  took  the  fees  and  profits  thereof,  &c.  hanour,a.id  of 

^  r  J  the  keeping  of 

In  this  cafe  the  queftions  were  two :  ^^  '^"^  'f " 

'  and  courts  baroa 

First,  If  fuch  office  be  grantable  in  reverfion  ?  nlu^  with^ 

Secondly,  If  this  aSion  lies  ?  a  J^oW  Sm,  ** 

As  to  THE  FIRST  it  was  argued,  that  a  ftewardfliip  is  a  mlnifurial  <«  grant  dettr^ 
9fce^  and  therefore  is  grantable  in  reverfion.  The  reafon  why  zjudi^  ||  mined,  for 
€ial  office  is  not  grantable  in  reverfion  is,  the  great  regard  which  the  "  *^2^/^* 
law  has  thereto  s    which  it  has  not  to  a  minifterial   office,    that  « either  of 
being  but  of  a  mean  confideration  in  the  eye  of  the  law:  in  the  ** the m fliouid 6 
cafe  of  Toung  v.  Fowlery  {a)  it  is  adjudged,  that  the  regifterfliip'of  goJSTf  Iji^'i]* 
am  ecdefiaftical  court  is  grantable  in  reverfion,  becaufe  ixerand'  per  may,  after  the  , 
fe  vel  per  deputatum  fuum :  although  Sir  John  Savaged  cafe  [b)  v^^^  takei 
fcems  to  the  contrary.    But  furely  a  ftewara's  office  is  grantable  in  Hn^n"?*^ 
lion  was,  that  it  is  partly  yraCf/W,  part 
Mrle^s  caje  Tr),  where  the  grant  of  a 
is  held  void,  becaufe  part!  v  judicial  as  well  i^^Xiw  TT 
as  minifterial,  and  cannot  be  divided ;  and  the  rule  is,  quod  officia  for  fflonies'had 
judicialia  non  concedantur  antequam  vaeent  j  for  that  otherwife  great  *"<^.  »«eived  to 
inconveniences  would  enfue,  for  he  who  at  the  time  of  the  grant  in  ^^^"  "** 
reverfion  was  able  and  fufficient  to  fupply  the  office  of  judicature,  \'^^^''' 
and  adminifter  juftice  to  the  king's  liege  fubje£h,  before  the  office  s.  c.  1  Frecm. 
£ills,  may  become  unable  and  infufficient  to  perform  it.    But  it  was  473* 
armied,  that  the  ftewardfhip  of  the  leet  and  court  baron  here  were  \^'  *  '**"•* 
diftind;  for  the  former  comes  by  prefcription,  the  latter  of  com-  a  Mod.  1(0. 
mon  right ;  *  one  may  be  holden  at  one  time,  the  other  at  another  3  ^^o^*  >73* 
time;  mere  may  be  two  ftewards ;  and  therefore  that  the  ftewardfhip  ^^^  \^^ 
of  a  court  baron  at  leaft  may  be  grantable  in  reverfion*  15* 

4  Mod.  17* 

Secondly,  The  next  point  is,  if  the  plaintiff,  having  a  right  x  show.  289. 
to  the  places  can  have  an  indebitatus  ajiimpjit.^^lt  was  argued  L^*^^  ^5- 
that  he  mi^t,  becaufe  it  is  his   money,  and    he  has  a  right  ,  u.V&ylq^ 
to  iti  and  by  conftruSion  of  law  the  defendant  received  it  to  BuU.N.Kx3j. 
his  ufe,  and  then  the    plaintifF,    by  bringing    his    adion,  gives 
his  fabiequent  affent  thereto :  in  the  cafe  of  Tottenham  v.  Beding^    *  [  **  J 
field  {i)  it  is  agreed,  that  if  one  receive  mv  rents  I  may  implead 
him  in  a  writ  of  account  \  and  then  by  the  bringing  of  my  a^on 
there  is  privity ;  for  I  may  make  a  privity  by  my  own  confent,  and  I 


{m)  Trinity  Tenn,  15  Car^i.  jn  B.  R.  {h)  Dyer  159.    Co.  Lit<  |«  c 

279. 


Cm.  Car.  555.  and  fei  St  C,Cro«Car.  (0  txCo.  2. 

(i)  3  ItCQfk  H* 
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HowAto       ^2y  as  well  bring  cafe  as  an  account^  and  fo  is  the  cafe  of  JLir^;^  Ca* 
•    Wood.-        vendtjb  v.  ATiddletim.  {e\  And  for.  late  authorities  there  have  been 
two  known  cafes  cxprefs  in  the  point,  as  that  of  Arris  v.  Stukely  {/) 
in  the  exchequer,  about  a  year  fince  -,  indebitatus  affumpftt  for  the 
fees  of  the  office  of  the  controller  of  the  cuftoms  at  Exeter -y  and  held 
upon  debate  that  it  would  lie }  for  the  plaintiff  in  fuch  adion  muil 
.prove  his  title  to  the  office  ere  he  can  make  a  right  to  the  money, 
^and  this  is  as  necefTary  here  as  in  an  ajft%i\  fo  that  a  title  to  an  of- 
fice may  be  tried  in  this  a£Uon  as  well  as  in  that :  there  was  alfo  in 
this  court  the  caufe  of  Afion  v.  JVoodward  {g)  the  two  prefent  clerks 
of  the  papers,  concerniifg  that  office,  tried  at  this  bar,  in  this  ac-» 
tion. 

Thirdly,  As  for  its  being  granted  for  years,  it  was  anfwered, 
that  it  was  for  ninety-nine  years,  if  they  fhould  fo  long  live. 

Mr.  Bigland  e  contra.  An  aj/i%e  properly  lies  of  an  office : 
die  books  are  full  thereof:  a  fpecial  adion  of  the  cafe  will  lie;  but 
not  a  general  indebitatus  ajfumpftt\  there  muil  be  a  contra^  or 
agreement  of  the  parties  before  ever  the  law  will  raife  a  promife ; 
therefore  he  thought  the  adion  would  not  lie.     The  declaration 

.  ought  to  be  according  to  the  fad  \  it  is  laid  that  the  defendant  re- 

.  ceived  die  fees  ad  ujum  et  commodum  querentisy  whereas  in  trudi  he 
received  them  to  his  own  ufe.  This  courfe  will  turn  out  affixes 
♦  [  23  ]  and  eje^knenis  too,  for  they  will  now  try  all  fuch  tides  ♦  by  this  ac- 
tion j  nay,  they  may  by  the  fame  reafon  try  tides  to  land  oy  bring- 

.  iiu;  this  aAion  for  the  profits  thereof.  The  office  of  a  ftevt^ardfliip 
Ota  manor  is  not  grantable  in  reverfion.  (A)  None  can  give  judg- 
ment in  future  I  none  can  take  an  office  in  reverfion,  therefore  none 
can  grant  it ;  the  office  is  granted  to  two  perfons,  viz,  to  l0erd 
Howard  and  his  fon ;  now  a  ftev^rdfhip  is  not  devifeable :  fo  a 
prodioDOtary's  office  is  not  grantable  to  two,  for  two  cannot  have 

^  die  cuftody  of  the  rolls,  and  fuch  patent  is  void ;  fo  is  Sir  John 
Fe^es^s  cafty  (1)  where  it  is  likewife  held,  that  fuch  grant  of 
the  office  ^  chief  juflice  to  two  perfons  would  be  void  \  for  it  may 
be  granted  to  twenty  as  well  as  to  two :  as  for  diat  cafe  of  Auditor 
Curkj  (i)  there  was  an  a£t  of  parliament  to  make  two  pecfons  one 
officer.  So  he  concluded  that  die  grant  v^as  void;  and  he  urg^ 
that  the  adion  was  ill  brought :  the  firft  cafe  where  an  indebitatus 
nlptn^  was  broueht  for  the  profits  of  an  office,  was  that  of  Brue^ 
bill  V.  Fmkis  (/)  of  a  coalmeter's  place. 

Mr.  Williams,  in  Trinity  Term  following,  urged,  that  if  it 

.  be  a  minifterial  office  it  may  be  granted  in  revenion.    The  coun- 

.    ^    '.  teftof  Sbreivjhury*s  cafe  (m)  is  expreis  dierein;  and  that  he  majr 

oiake  a  deputy  is  expre&ly  refdved  in  die  fame  cafe,  though  diere 

!t)  Cro«  Car.  141.  (i)  Yetr  Bnok,  iS  Ed.  4.  pi.  7.  bvt  ia 


Mod.  Woodward  T.  Afton. 
fr)  %  Mod.  95, 96.  S.  C.  I  Vent.  ^69.  Ik)  i  Co.  a.    Co.  Lit.  }• 

S.C.  iFieun.410.  (/) 

(^)  See  the  cale  of  Sir  Johii  Sarage^  (■}  9  Co.  47* 


[  Fieun.  420. 
_  See  the  cale  of  Sir  To 
Pjtr  250.  and  Auditor  Cnrlrt  ca&y  i  Co* 


%,  Co.Lit3. 
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'be  no  words  in  the  grant  to  that  cfFea.    The  cafe  of  die  Office  hf    *'<*''Aif0 
}yab$n  (if)  is  another  diredt  refolution  in  the  point     The  main      Wooo. 
obje^on  is,  that  the  office  is  to  be  fteward  of  a  court  leet  and  *  ' 

court  baron  both;  that  of  a  court  leet  being  a  Judicial  office,  that  Of 
a  court  baron  being  only  minifterial ;  and  thererore  thev  would  have  it 
a  void  grant  as  to  the  whole.  He  anfwered,  that  it  mould  enure  as 
two  feveral  grants;  for«he  firft  grants  the  fteward(hip  of  a  couit 
leet,  and  theii  that  of  the  court  baron  ;'they  may  be  diftind  and  {epa* 
rate  in  grant  as  they  are  in  their  nature  ;  they  are  two  offices,  aild 
there  may  be  two  ftewards ;  there  may  be  two  grants  in  one  deed. 
And  as  for  the  adion,  there  may  be  many  injuries  withour  force,  (o) 

•  Mr.  Attorney  General  e  contra.  It  isa  queftion  whether  •  [  24  ] 
a  fubjed  may  grant  this  office  in  reverfion  ?  I  think  not.  Sir 
John  Savage*s  cafe  {t)  afore  cited  is  pofitive,  that  if  it  be  a  ju« 
dicial  office  it  cannot  be  granted  in  reverfion ;  and  if  this  be  but 
one  office,  it  cannot  be  good  for  one  part  and  void  for  the  other;  i( 
rauft  be  void  for  the  whole.  As  to  the  indebitatus  affiimpjity  he 
cited  Fitzberierty  {q)  that  if  a  man  enter  into  my  lands  and 
receive  die  profits,  I  {hall  have  a  writ  of  account.  In  BroaJt^  (r) 
it  is  fidd,  that  account  lies  hot  againft  stiff eifors  for  want  of  a  privity, 
which  there  ought  to  be  in  law  or  h/S^  as  by  affignment,  or  guar- 
dian, or  on  a  pretence  of  the  defendant  to  the  pbuntifF's  ufe;  but 
cannot  be  where  the  defendant  claims  to  his  own  ufe.  He  urged 
many  diings  infifted  on  before^  &c. 

Lord  Scroggs,  in  Hilary  Teitp  following,  delivered  the  opinion 

of  the  court. ^We  have  confidered  of  the  cafe  by  ourfelves,  and 

dtfcourfed  it  together,  and  are  agreed  on  both  points. 

First,  Whether  an  indebitatus  ajfumpjit  lies  againft  a  man  who 
-  receives  the  profits  of  an  office  claiming  a  right.  If  this  were  now 
9ii  original  cafe,  we  are  agreed  it  would  bv  no  means  lie ;  for  nothing 
then  which  might  not  be  tried  by  itfelf ;  out  becaufe  judgments  have 
been  upcm  it,  and  diat  on  folemn  arguments,  and  many  judgments, 
though  fome  pafTed  fub  filentioj  yet  others  have  been  debated  and 
'  fettlra,  and  particularly  in  the  Exchequer,  we  are  therefore  willing 
Co  go  die  fame  way,  and  are  of  an  opinion,  that  it  is  better  to  com- 
ply with  thfaigs  once  ufed,  that  are  not  of  very  pernicious  confe« 
cpience,  than  to  make  one  court  thwart  and  contradidl  another  in 
its  judgments :  and  certainly  die  inconvenience  is  not  fo  very  great, 
fince  the  tide  muft  be  given  in  evidence,  and  fo  is  well  triecL  We 
do  upon  that  account  adjudgediat  the  a^on  doth  well  lie. 

Second  point,  Whedier  the  ftewardfliip  of  a  court  leet  and 

•  couit  baron  be  grantable  in  reverfion  for  ninety-nine  years,  if  they 

(hall  fo  long  live :  we  take  this  to  be  different  fi^m  Sir  Oeorgg 

Rt/mUfs  cafe^  {s)  becaufe  that  was  a  leafe  for  years  abfolutely, 

(0)  Dyw,  »7©.  rf.  aj.  (f )  Titx.  N.  B.  1 17.  t . 

(#)  Sec  Res  ▼.  Blifill,  Dougl.  398.  and  (r)  Bro.  Abr.  «  Accouott,'*  So. 

llUward  ▼.  Tbatdier,  »  Term  Rep.  81.  (*)  9  Co.   95.     Cro.  Jic.   ic.  6w. 

WI>)f*«59-  Bridg.  d.  •         ^^      ^^ 

uriiich 


9.S 

H0WAE» 

Wood* 


Michaelmas  Tenn>  30  Car.  2.  m  B.  R# 

which  duries  it  to  executors  and  adminiftratorS)  and  fo  periiaps  t& 
peribns  unable ;  for  if  it  had  been  *  to  J.  S.  for  ninety-nine  years 
if  J,  N.  fhould  fo  long  live,  then  it  had  been  naught,  but 
the  cafe  in  queftion  is  not  fo,  and  therefore  the  reafons  d[  Reynold's 
cafiio  not  reach  diis.  Farther,  we  make  a  great  difference  be- 
tween die  place  of  judges  here  in  a  court  of  record,  and  ftewards, 
who  inter  alia  have  the  keeping  of  a  court  of  record ;  the  former 
muft  be  perfonally  attendant,  die  latter  may  exercife  the  office  by 
deputy:  fo  Audittr  Curlers  cafe  muft  be  undtr&ood fecunJumfubjec-- 
iam  materiami  an  auditor's  place  is  an  office  very  great,  and  can* 
not  be  exerci(cd  by  deputy ;  and  fo  it  is  of  any  office  partly  judicial 
and  pardy  minifterial,  if  perfonal  attendance  be  requihte;  and 
where  a  deputy  cannot  be  made,  there  die  reverfion  cannot  be  grant- 
ed, (t)  But  mis  office  may,  and  ufually  is  exercifed  by  deputy ;  for 
feveral  noblemen  have  the  ftewardfhip  of  courts  belonging  to  feve- 
nd  biihops,  and  they  exercife  them  by  dqmty.  And  this  was  agreed 
^upon  by  the  whole  court. 

And  judgment  for  the  plaintiff;  which  was  Sir  RAirt  Hmvard. 

Note,  Thefe  reverfionary  grants  of  offices  are  of  bte  invention, 
being  firft  introduced  in  die  reign  of  James  the  firft,  and  are  con- 
trary to  the  rule  and  leafon  of  the  common  law,  nenrn  enim  feUjl  iarg 
id  quid  nen  babet^  Vc.    Br  acton. 


(f)  At  to  what  officm  maj  or  may  not 
nuke  a  deputy,  fee  i  Roll  Abr.  591. 
^  Inft.  311.    9  Co.  4S.    %  InBu  34.    3 


Mod.  15.    3  BoUk  7S. 
Lor.  133.    Fita,  173. 


MooTy   S45.     I 


Cafe  15. 

Tht  words 
«  vbtri*  and 

are  af  rpiritaal 
cogniaance. 
I  RoU  Abr.  34. 
Moor,  lo. 
Cro.  Elis.   ^%%, 
%  Mod.  196. 
1  Sid.  141* 
Cro.  Car.  393. 
^  Salk.  404.    % 


Browne  againft  Avcric. 

P  ROHIBIT  ION  was  moved  for  to  the  ecclefiaftical  courts 
*  for  a  libd  there  for  the  words  «  whore**  and  "  old  whore^*  for 
that  in  the  Common  Pleas  they  conftandy  grant  prohibiuons  in 
fuch  cafes. 

But  in  die  King's  Bench  they  deny  it,  though  an  a£tion  in  Lon^ 
don  lies  for  thofe  words,  {a)  becaufe  the  fuit  fpiritual  is  onlv  pro  re^ 
formatione  morumy  and  no  damages  are  recoverable  there,  {b) 

Salk.69X.  696. 


A  prohibitioii  Befides  that  there  were  two  fentences  in  die  fuit  there,  viz.  one 
af "  Stimcc  In  "*  ^^  confiftory  court  below,  and  another  upon  an  appeal  before 
tkTfplrituai        die  delegates,  alter  which,  if  they  have  any  jurifdi^on,  no  prohibi* 

coort,  if  they 

baTC  jorifiUaion  In  tho  canfe..  %  Inft.  601.    a  Roll  Abr.  31 S.    Poft,  195.    8  Mod.   194.    a 

BorT.Si3.    Cowf.414*    I>o««L  37^    x  Term  Rep.  3.  55*.    »  TermRep.473. 


(«)  The  covrt  will  not  take  notice  of 
the  Cttftomof  Ltrndon,  that  an  adion  ihall 
lie  for  calling  a  wooian  **  wbcrep**  be« 
caufe  It  hat  not  been  certified^  Staaotoa 
v.  Joacsy  DougL  380.  mtiu 


H)  Seethe  cafes  of  Cook  r.  Wloffield, 
8  Mod.  176.  Stra.  555.  Andr.  300.  Fort. 
J47.'  Held  ▼.  Winter»  Banbury,  3ii.  and 
Carflake  ▼•  Maplcdon.i]^  i  Tflrm  R«p« 
473- 

tion 
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ttenlics.     Smith  v.  PoynderUj  Cro.  Car.  97.     After  admittance  of      »w^»« 
Iheir  jurifdiflion  there  ought  not  to  be  a  prohibition*  ATimie. 

Befides,  for  words  ♦  of  this  nature  prohibitions  have  been  denied,  *  [  a6  J 
«is  ^or  to  z  woman)  *'  thou  art  a  Welch  jade,"  with  an  averment 
that  "jade"  fignifies  "  whore,"  and  a  prohibition  was  denied,  Piw 
V.  Jiffriesj  1  Cro.  457.  fo  for  «  cuckoldy  knave,"  it  has  been 
denied;  and  fo  for  thefe  words,  <*  old  bawd,  old  whore,"  it  has 
been  denied. 

AniJ  in  die  principal  cafe  it  was  denied  upon  (olemn  debate. 

Edgecomb  againji  BurdelL  ^^^^  ^^* 

P^EPLEVIN.    There  were  two  tenants  in  common  of  the  ^^^^^^J^'" 
rent  of  a  penny ;  one  of  them  avows  for  the  third  part  of  a  pen-  tem  by  one  of 
ny,  and   that  ut  in  terris   difiriSlionis  ipftus  V avowant  oneratis  //' two  tenant*  in 
.^:^^m.- demurrer  thereto.  jrir//.^tff 

It  was  urged,  that  it  was  ill  for  the  form,  as  it  is  refolved  in  Dyer  ^J  **"^'  '• 
257.  pL  II.  for  fuch  form  is  always  intended  of  a  rent  charge,  and  s.c.»Tonef, 
here   in  this  cafe  he  ought  to  have  avowed  upon  the  tenant  by  the  13?, 
manor  ztiA.  not  upon  the  land.     And  5  Hen.'j.  11.  avowry  ought  9  Co.  135, 
to  be  as  upon  the  matter  j  and  in  2  Hen.  4.  24.  avowry  upon  tenant     ^^'  *^^' 
for  term  of  life  bv  leafe  from  the  avowant  for  rent  referved  upon 
the  ieafe,  he  fhall  not  avow  upon  him  as  upon  his  very  tenant^ 
but  as  upon  his  tenant  by  the  manory  unlefs  he  were  tenant  of  the 
fee  (Imple  or  fee  tail :  and  fo  is  Co.  Lit.  269.  b.  that  he  ought  to 
avow  upon  the  leflfee,  vl%.  fuper  materiam  pradi^am  in  terris  et 
tenementis  pradi£iis  ut  infra  feodum  et  dominium  fuum. 

It  was  urged  likewife,  that  the  avowry  for  the  third  part  of  a 
penny  is  naught;  for  that  they  could  not  pay  it,  there  being  no  fuch 
coin.  Tenants  in  common  may  and  muft  jom  where  the  rent  cannot 
be  divided  or  fevered  \  as  if  it  be  an  horfe,  hawk,  &c.  and  fo  is 
Littleton^ s  text  [a)  exprefsly. 

On  the  other  fide  it  was  urged,  that  for  the  form,  it  was  helpe^  by 
their  general  demurrer,  the  want  of  form  not  being  fpecially  aifigned 
for  caufe  of  demurrer.  And  for  the  rent,  tenants  in  common  may 
fue  feverally  and  avow  feverally ;  and  this  rent  is  not  zpurUium  indi- 
vifible  as  they  would  have  it.  It  is  not  like  a  horfe  ;  this  has  four 
parts,  and  they  ought  to  have  tendered  the  farthing,  and  having  fo  ♦  ♦  {  27  ] 
done  would  have  been  well,  becaufe  no  lefs  coin,  &c.  Judgments 
have  been  many  times  for  an  halfpenny,  [b) 

And  in  the  principal  cafe  the  Court  were  of  opinion  that  the 
avowry  was  well  enough ;  and  accordingly  judgment  was  given  for 
the  avowant,  nifi  caufa^  (^r. 

(tf)  Litt.  8e€U  314*  X  "^oW  Rep.   19.  and  the  Year  Book,  4s 

{k)  See  tbe  cafii  of  MeHham  v.  Butler,      £dsr.  3.  pi.  7.  a. 

Dunftall, 


ttS 


Michaelmas  Tera))  jo  Car.  2.  inB.  R. 


Cafe  17. 


i^aroJ  cm  It  bad 
10  debt  on  a 
penal  ftatntc* 

3  Mod.  35* 
1  Salk.37i« 
Ld.Ray.  1363. 
I  Borr.4oo. 
a  Hawk. P.O. 
c  25.  C  6o» 


The  ftatntesof 
Jeofails  do  not 
extend  to  adioni 
on  penal  fta- 
.tates. 


Dunftall^  qui  tam^  &c.  againft  Dunftall. 

17  R  R  O  R  apon  judgment  in  debt  upon  the  ftatute  of  coaveiH 
^^  tides  for  twenty  pounds. 

.  Errors  aiSgned  ore  tenus  were. 

First,  It  is  all  but  recital  in  the  declaration  by  a  ^u^  cttnh  fo 
diat  diere  is  nothing  laid  pofitivelv,  no  averment  diroS  that  there 
was  a  conventicle  held  or  kept.  In  trefpa(s  quod  cum  is  naught, 
diough  good  in  cafe :  furely  in  fuit  upon  a  penal  hw  the  charge  ought 
to  be  pofitive. 

Secondly,  The  judgment  is  here  quod  defendem fit  in  mijericordia^ 
"whereas  it  ought  to  be  quod  copiatur^  which  i^  alfo  naught ;  as  it  is 
error  in  a  judgment  on  zfcire  facias  on  a  judj^ment  to  fay,  quod  recum 
peret  debitumjuum  pr^tdi^\  whereas  it  oug^  to  be,  quodhabeat  exe^ 
cutionem :  p;ood  forms  ought  to  be  kept  in  judgments,  and  this  is 
not  barely  informal,  for  here  by  this  nufericordia  the  king  has  loft  a 
fine  due  to  him  which  he  would  have  had  upon  the  award  of  a 
fopiatur.  {a) 

And  for  diefe  caufes  judgment  was  reverfed.  [b) 


U)  %  5  &  6  Will.  &  Mary,  c.  11.  no 
mntofcMfiMt  ihall  iiTue  for  this  fine.  See 
SBUComm.  398.  i  Salk.  54.  Carth. 
390. 

(A)^By  16  ft  17  Car.  a.  c.  8, «  nojodg- 
^  ment  after  verdid,  ccgmnk  ttBimtm^  or 
^  rtRSa  ^ferifcatuHt  ihall  be  reverfed  for 
''  want  of  a  mferinrdia  or  capmtur,  or 
.  «  by  reafon  that  a  capiatur  ii  entered  for 
'  ^  a  w^ericordta^  or  a  miferic^riia  for  a  m- 
^  fmtur***  But  this  aft  does  not  extend  to 
my  a^on  popular  or  any  other  a^ion 
opon  a  penal  ftatute  except  debt,  for 
not  letting  out  tithes.  By  4  Ann»  c 
16.  it  it  extended  *<  to  judgments  by  nibil 
**  Jicie  or  nonfam  mformatus^  and  to  all 
^  fuits  for  recovery  of  any  debt  immedi. 
<<  a:ely  owing,  or  any  revenue  belonging 
**  to  the  crown  j**  and  by  9  Ann,  c.  20. 
C  7.  to  <*  all  writs  of  mandamui  and  in- 


**  formations  in  the  natnre  of  qm  wmt* 
**rann.^*  lij  4  Geo.  2.  c.  26.  f.  4.  all 
the  ftatutet  of  Jeofails  whatfocver  are  ex- 
tended to  all  proceedings  in  courts  of  juf- 
tice,  except  in  crimmal  cafes :  and  in  Mid* 
dleton  V.  Wynne,  on  a  judgment  on  7 
&  8  Will.  3.  c.  7.  for  douhU  damages  for  a 
falfe  return,  it  was  affigned  for  error  that 
a  miftricirJia  was  entered  inftead  of  a  ri^'- 
atur,  and  the  Court  doubted  whether  the 
judgmebt  wasy  for  this  reafon,  erroneousy 
but  agreed  that  if  it  was  wrong,  it  waa 
amendable  becaufe  this  was  not  a  crhmnat 
cafe,  cited  inAlchefon  v.  £\-eret,  Cowp.387. 
See  alfo  Sedgwick  v«  Richardfon,  3  Lev. 
374;  Philips  V.  Smith,  i  Stra.  136* 
Tolly  v.Sparkes,  2  Stra.  867.  Richards 
V.  Brown,  Dougl.  113.  and  GofF  qui  torn 
V.  Popplewell,  2  Term  Rep.  707.  and  5 
Geo.  I.e.  13. 


Cafe  i8. 


Prideaux  againft  Rawlins. 


100  jC^RROR  upon  a  judgment  in  cafe  upon  a  promife,  vAAA  was 
»"-  to  pay  die  plaintiff  ten  pounds  if  he  would  difcharge  J.  S.  of 


A  declantioo  c 
mpromileincon* 

pUwdffwoaid     ^^'^^  ^  procefs,  and  aliedges  in  his  declaration,  that  he  dTd  difcharge 

4ifoh«fget  ditfd  him ;  but  fhews  not  how,  i^ether  by  releafe  or  othen/idfe. 

peifon  is  good, 

without  ihowing  how  die  difcharge  was  given*        ■■  ■  S«  C,  %  JoaeSp  ^25.    i  Sid.  177.    %  Leon.  %i^ 

I  Uf.  ft37«    I  Mod.  so6. 16a.    a  Mod.  44. 

Exceptioa 


Miehaebnas  Term,  30  Can  2.  in  B.  R«  ^ 

lExcqption  to  the  declaration  was  now  tak^  in  this  matter)  in  the     Prii>»avs 

For  the  piaindffin  the  writ  of  error  was  urged  the  cafe  of  Leveret 
V.  Reniiy  Cro,  Jac.  503.  in  the  like  cafe  the  declaration  was  held*     *  C  ^8  1 
ill,  becaufe  the  coniideration  was  not  alledged  to  be  well  performed, 
not  (hewing  how. 

But  on  the  other  fide  was  alledged  the  cafe  of  LmgeUn  tr« 
Sukesj  {a)  which  was  a  later  authority  and  dire£Uy  the  contrary. 

And  therefore  thr  Court  here  in  the  principal  cafe  held  it  to  be 
well  enough,  efpecially  being  after  verdi^.  Perhaps  it  would  have 
been  othemife  upon  a  demurrer  to  the  declaration ;  faying  al(b,  that 
in  former  times  they  were  more  nice  and  curious  in'  a£hons  of  the 
cafe  than  of  later  days,  wherein  they  have  grown  fo  common. 

And  die  judgment  was  affirmed. 

(tf)  Cro.  Car.  3S3. 


Abfor  againji  French.  Cafe  19. 

^RESPASS.    The  defendant  pleads,  that  there  was  a  high*  If  a  higfawiy 
*    fMy  from  fuch  a  place  to  fuch  a  place  j  that  the  plaintifF  ftopped  ^^^^^^ 
the  fime  fo  as  he  could  not  pafe,  and  dierefore  he  went  .over  the  Jo^J^S^^ 
l^aintiff^s  dofe,  doing  as  litde  harm  as  he  could.  adjoloiiig  land. 

And  HELD  coon  upon  demurrer  \  for  if  the  way  be  fo  foul  as  it  ^y^ 
aot  poflU^  I  may  then  juftify  the  going  over  another  man's  clofe  i  ^^  Abr« 

Judgment  for  die  defendant  (« )  .  w.  jonesi^d. 

tHfirwk.P.C. 
ch.  76.  r.  2.    3  BI.  Comin.  36.    x  Com.  Di^  «  Chiiiiia«**  (D  6.) 

(tf )  See  the  cafe  of  Taylor  t.  Whitehead,  DougU  744. 

Seaton  againft  Hcnfon.  Cafe  ao. 

Hilary  Term^  28  &f  29  Car.  2.  Roll  579. 

¥^  E  B  T  on  a  bond.     The  cafe  was,  four  perfons  were  bound  in  jf  ^^  ^on% 

a  bond  jointly  and  feverally,  and  did  each  of  them  feal  and  de-  feai  and  deliTer 

livr  the  lame.    The  feal  of  one  was  broken  off.    The  obligee  fues  J  J[>j"'  ^^^^ 

the  defendiant  whofe  feal  was  ftill  affixed  to  the  bond.    He  pleads  the  ^Hng  of  the 

fffioaX  matter  and  concludes  non  ejifa£fum.  feal  of  one  of 

the  obligors  in* 

Thequeftion  was,  if  the  bond  hereby  became  void  as  to  all  the  tirdjr  deftroyt 
oUigors, or  only  to  him  whofe  feal  was  torn  off?  ^^^^ 

Mr.  Saunpers  urged  for  the  defendant,  that  diough  the  obli-  ^^ 
"  "  be  joint  aiidfcv6ral>  yet  it  is  but  one  entire  debt,  and  diere-  '    ®  *  ''* 

fore 


30 

Skatom 
Hem  tow. 

♦[a9] 

Vide  Mancbef. 
tcr  College  t. 
7fanopd|  p<u^ 


Michaelmas  Term,  30  Car.  2.  in  B.  R# 

fore  it  is  now  become  void  as  to  all ;  *  for  otherwife  it  would  be  at 
the  eledion  of  the  creditor  to  make  one  free,  and  the  other  not. 
The  cafe  of  Matthew/on  v,  Lydiate^  (a)  was  a  cafe  of  feveral  cove- 
nants whid>  was  as  much  as  feveral  deeds  written  within  one  and  the 
iame  parchment;  but  in  this  cafe  it  is  one  intire  obligation:  he 
urjg;ed  the  cafe  of  Bayly  v.  Qarford.  {h)  Three  bound  in  a  bond 
jointly  and  feverally,  the  feal  of  two  are  eaten  by  the  rats  and  mice, 
tbc  bond  adjudged  void  as  to  the  third ;  and  thisi  is  the  fame  with  an 
interlineation  or  rafure ;  for  now  it  was  not  the  fame  r.s  it  .vas  before^ 
it  was  ajoijit  as  well  as  feveral  obligation;  he  infifl^J  en  C,.  Lit. 
232.  where  a  releafe  to  one  obligee  may  be  pleaded  ip.  bar  by  the 
other. 

And  thereupon  the  Court  did  all  incline  for  the  defendant^ 
that  the  bond  was  void  as  to  all,  it  being  by  his  own  lache$« 

Judgment  for  the  defendant  nifi  caufa^  £5fr,  (c) 

See  MichaePs  cafe^  Owen^  8,  Two  bound,  and  aftax  iflue  joined, 
imd  before  the  ntfe  priusj  the  feal  of  one  is  broken  off;  agreed,  that 
had  it  been  before  iffue  joined  it  would  have  avoided  the  bondj  and 
fee  the  cafe  of  Micbatlv.  StockwitbinDyer  $q. 


(S)   5  Co.  12. 

{i)  Mircb«  page  itj.  pi.  %o$. 

{e)  The  Court  at  firft  doubted,  but 
•fterward?,  upon  the  authority  of  Bayley 
t.  Garford,  March.  115.  at  ftated  above, 
gave  judgment  unanimoufly  for  the  defen« 
dant,  S.  C.  a  Lev.  220.  See  the  ci^fe  of 
M'ubatl  V,  Stecktvortb  and  AaJtws, 
where  in  debt  on*  bond,  the  jury  found 
that  the  defendants  fealed  and  delivered  the 
bond  as  their  deed,  and  that  after  iflue 
joined,  and  before  &»tmipfnut  the  feal  of 
A»drtvn  was  t^n  from  the  bond,  and  it 
vas  adjudged  «  |ood  bond>  Qwen,  %  \  for 


it  VM  ihe  defondant*s  deed  at  the  dme 
when  the  iflue  was  joined,  and  the  trial 
(hall  relate  to  it,  ^tlsough  the  deed  wu 
cancelled  afterwards,  S.  C.  Cro.  Elia.  iso. 
but  it  was  agreed  that  had  it  been  broken 
off  before  iflue  joined  it  would  have 
l^vpided  the  bond,  v^dtfiipra  i  and  therefore 
in  the  cafe  Nichols  ▼.  Haywood,  where  tho 
(eal  was  ^roi^n  from  the  bond  on  wbid^ 
the  a^ion  was  brought^  the  jury  by  th« 
opiqion  of  all  the  judges  were  charged  tq 
enquire  whether  it  wat  the  deftndant^s  dec^ 
at  the  time  the  plea  Me  ^  fuShm  wae 
pleaded»  D^,  5!. 


mtff 


•  Hilary  Term,  •  C  3^ 

The  Thirtieth  and  Thirty-firft  of  Charles 
the  Second, 

I  N 

THE     KING'S    BENCH. 


Sir  William  Scroggs,  I^f,  Chief  Jujiice^ 

Sir  William  Wylde,  Knt. 

Sir  Thomas  Jones,  Knf. 

Sir  William  Dolben,  Knt» 


Sir  WiXLiAM  Jones,  Knt.  Attorney  General. 
^ir  Francis  WiNNiNGTON,  Knt.  Solicitor  Ge^ 
neral. 


The  King  againfi  Stanton.  Cafe  %u 

INFORMATION  for  cutting  down  the  banks  of  the  n-  Ani«Anw/ii« 
ViT  Wje^  ^^icreby  the  watercourfe  was  inverted.  lies  dt  cutting 

It  was  urged,  that  this  nver  and  the  cutting  of  the  foil  was  fet-  of  a  public  ri- 
tlcd  by  a£k  of  parliament  in  the  fifth  year  of  queen  Elizabeth^  and  T?»  ^  tberebj 
that  by  that  ftatute  an  aSfion  is  given,  it  being  by  the  aft  made  a  cwfcof  tl» 
|irivate  intereft,  and  therefore  they  would  have  no  information  to  water,  aitfaoogh 
lie ;  for  by  the  fpecial  verdid  it  is  found  to  be  made  a  navigable  river  ^^  P*?  ®( *' 
by  die  att,  (*)  and  therein  ^re  new  remedies  thereby  provided  j  fo  utint  f^ftS"* 

.  in  private  per- 

lont,  and  aw  off  ten  given  them  for  damages  done  to  if  — Fflfl,  943.  143/ 

(f)  Sin  Thomas  Twisden,  knight  (^)  The  rivers  Hyt  and  Lm  aie  made 

and  baronet,  to  whofe  place  Sia  Willi-  navigable  by  the  ftatutes  7  Se  8  Will.  3.  c. 

A  IS  DoLBiN  fucceeded,was  not  difcharged  14.  and  13  Geo.  i.  c.  34.  and  ice  6  Ceo, 

horn  his  office,  but  his  attendance  on  the  2.  c.  37.  and  4  Geo.  3.  c.  is.  f.  5  ;  by 

Antics  of  it  was  difpenled  with  by  reafon  which  the  offence  of  malicionfly  cntting 

of  bis  age  and  infirmity,  and  he  was  allow-  the  banks  of  any  river  made  navigable  by 

cd  apa£on  of  jC.500  a  year  from  the  ad  of  parliaiseat  it  declared  to  bt  ft* 

cmwn:  be  died  in  the  month  of  January  lony* 
B6Sa,  u  his  fcat  ia  the  county  of  Kent* 

IhaC 


3*  Hilaiy  Term,  30  &  31  Car.  a.  in  B.  R. 

Km*  ijjjj  ^jj^y  y^j^  exclufive  of  aU  others.  An  affirmative  ffatute  con- 
UTAH^Toir.  ceming  any  thing  that  was  not  at  the  common  law,  imolies  a  ne- 
:  '  *>  garive  of  all  other  things.     And  in  Cro.  Jac.  644.  CafiUi  cafe^  it 

was  refolved,  that  when  a  ftatute  appoints  a  penalty  for  any  thing 
that  was  not  an  offence  before,  and  prefcribes  how  it  (hall  be  re- 
covered, the  party  (ball  be  puniflied  that  way  and  not  by  indi£faneat ; 
and  in  our  caie  bv  the  ftatute  they  are  to  have  treble  damages,  and 
therefore  not  to  oe  puniflied  by  indidment  or  informadoo;  for  then 
they  might  be  puniflied  both  ways,  {c) 

Mr.  Pollexfen  f  contra  for  the  king*  There  may  be  damages 
to  the  party  grieved,  and  yet  an  indidment  too,  as  in  cafe  of  for- 
cible entry,  Uie  remedy  of  the  party  at  common  Uw  ij  oot.  taken 
•  [  3'  J  away  by  affirmative  ♦  Ifatutes.  In  Caftlt^  cafe  the  faft  was  no  of- 
fence before  the  ftatute,  but;l^re  it  was.  An  indiiinuni  and  aSii9» 
will  lie  for  a  nuiiance,  diough  in  a  private  man's  foil  j  and  fo  for  a 
trefpafs  vi  et  armis  in  a  private  man's  houfe,  both  action  and  indidl- 
ment  lie.  (J} 

And  judgment  for  the  king  by  tije  whole  Court. 

(r)  See  ft  Hawl^  P.  C.  ch.  15.  f.  4.  {d)    Rex   v.  ^obinfon,  a  Burr.  799. 

mutk  %  and  Rex  y.  Mftfriot,  x  Shower,  398'.      Rex' v.  karris,  4  Term  Rep.  20&. 
4OO.S0CU. 

Cafe  21.  Manchcftcr  Colkgc  iigamft  Trafibrd. 

If  a  letfe  be       B*  R  R  O  R  on  judgment  given  on  a  fpecial  verdid  in  the  Com-> 

"!SL'7«iJr°'  "^^"  ^^^  ^**^^®  ^  ^^  ^'^>  A.  leafes  tithes  to  B.  **  to 
with  a  further  "  have  and  to  hold  to  the  end  and  term,  and  for  and  during  the  time 
covenwt  by  the  tt  of  twenty-one  years  from  the  date,  fuUy  to  be  complete  and  ended ; 
i^^Jleffw'  "  ^^^  '"^  ^^  FURTHER  COVENANTED  and  agreed  by  and  between 
««  (hall  have  ^  the  laid  parties,  that  the  iaid  A.  doth  covenant  and  grant  to  and 
w  iIm;  fami  fer  a  ^th  the  faid  B.  that  the  faid  B.  fliall  have  the  fame  for  one  and 
*  nKxTaaer      **  tv^enty  years  more  after  the  expiration  of  the  iaid  term,  and  (b 


«« the  expira-     ^  from  one  and  twenty  years  uutU  ninety-nine  years  be  complete 
M  tioo  of  the     «  and  ended." 
«  faid  term,  aqd 

i«  lb  frpm  II  x|ic  (^ueftion  was,  whether  the  firft  twenty-one  years  (hall  be 
«  ^^ul     inc^ded  m  d^p  niaety-ninc  yeajrs  ? 

«« r^JrTnUt  Pbmberton  Serjeant  for  the  plaintifF.  fhc  intention  of  the 
««  epfuip|£aU  parties  is  here  to  be  looked  after.  The  words  ^  and  fo"  feem  to 
«  SLi^W  ?  "^^  ^^  *^^'  ^^^^  ^  *^  ^^  twenty-one  years.  Then  there  is  a 
%  firft  ftiVcari  Condition  of  re-en^  for  noo-pajrment  of  rent  after  all,  which  muft 
iiiil  not  be  be  referred  to  all  the  terms,  and  extend  to  the  iirft  twenty-one  years. 
S?*"*t^^^  The  chief  doubt  is  upon  the  words  «  covenant  and  graht,'^  which 
s  c'/ut.  ^^  mentioned  agsun  after  die  firft  term  for  tiyenty-one  years;  but 
^1.  *  die  whole  contexture  feems  to  be  only,  that  the  party  ibould  have 
a  PeerWma.  ninctv^une  vears  in  all  and  no  more ;  now  if  they  oe  two  leafes 
J^Jl  g^,.  ^  ^^  claufe  of  re-entry  extend  to  both,  diep  die  condidon  will 
iTaiaRcp.     be fufpende^ during  die  (kid  term. 


Hilary  Term,  30  and  31  Can  2.  in  B.  R.  33 

DoLBEN  Jujilce.     The  words  "  from  thence  next  enfuing,"  majr  Makckuti* 
be  referred  to  the  beginning  of  the  firft  term,  or  to  the  end  of  it.  Colli « 

ScROGGS  Chief  Jttftice  faid,  that  therefore,  it  ftanding  fo  indiiFer-    "T*^"****- 
ent,  we  ought  to  conftrue  it  moft  ftrongly  againft  the  grantor. 

•  Wylde  Juftici.  A  leafe  of  a  future  entry  does  not  toll  an  entry      *  [  32  j 
as  the  grant  of  a  reverfion  will;  and  in  this  cafe  it  is  only  a  future 
intereft. 

And  therefore  the  judgment  was  affirmed »  and  the  leafes  adjudged 
to  be  good ;  and  to  be  two  leafes,  and  not  one,  viz,  for  twenty-one 
years,  and  for  ninety-nine  years  befides. 

Hinton  againjl  Wilmore*  Cafe  23. 

TXEBT  on  a  bill  under  feal  to  pay  five  hundred  pounds  and  in-  lndebtonbon4 
"■^  tcreft,  until  the  defendant  took  up  the  note.    The  plaintiiF  de-  ^  P*7  £•  V^ 
manded  in  his  declaration  the  five  hundred  pounds  only.    Demurrer  3«b?arionVor 
thereto.  the  £,  500  only^ 

without  de* 

And  it  was  (aid  by  the  defendant's  counfel,  that  the  plaintiff  could  mandingthe 
not  fuc  for  the  principal  without  the  interefl^  and  that  he  could  not  '*''^C^»  "  9^^^ 
divide  them. 

But  held  to  be  well  enough,  for  that  the  direA  obligation  wu 
to  pay  the  five  hundred  pounds. 

And  judgment  was  given  for  the  plaintiff. 

Scoblc  againft  Lee.  Cafe  14: 

CASE  for  thefe  words,  **  thou  art  a  regrator,  and  didft  regratc  Tof»y»**tlio« 
by  felling  at  twelve  fliillings  when  thou  boughteft  at  ten  (hil-  « lUJa'didTi^'' 

lings.  •«  grate  by  fel« 

'*  ling  at  11  J. 

But  on  a  motion  in  arreft  of  judgment  the  words  were  held  not  "  •»hen  yoa 
adionable  j  the  thing  not  being  a  malum  infe^  nor  carrying  a  fcan-  **  J^^'?*!** 
dal  in  it,  nor  importing  any  crime  that  expofed  to  lofs  of  life  or  taionabie. 
limb ;  {a)  and  thefe  words  arc  no  more  aSionable  than  to  fay,  **  thou  ^  j^^  ^y^^ 
*^  haft  built  a  cottage  and  not  laid  out  four  acres  thereto,  {b)  68. 

Moor  29. 

Judgment  for  the  defendant.  *  ^^?^'  '*'• 


Cro.  Jac  Z04, 


{s)   The    ftatutct    agatnft  foreftalling,  he  laid  to  It  four  aerei  «f  freehold  land  •# 

Mgratiag,  and  ingTofling»  are  repealed  by  inheriunce,  on  pain  of  £,  lo  for  iti  erec. 

thcaatnte  ii  Geo.  3.c.  71.  Sec  i  Hawk.  tion,  and  40  <•  a  month  for  iti  contU 

F.  C  c.  So.  C  t  f .  nuance  s  but  by  15  Geo.  3.  c.  32.  chit  fta« 


*}  Br  31  3 
taopgrtoni 


tutt  ji  repealed. 


\  Aottld  crcA  a  cottage,  uoleie 

you  IL  D  Eafter 
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The  Thirty^firft  9  Charles  the  Second,   . 
THE    KL>TG's    BENCH. 


Sir  William  ScROGCS,  Knt.  Chief  Juftice, 

Sir  Thomas  /ones,  Knt.  1 

Sir  WiLLiAW  DoLiEN,  Knf.      J.  Jufiices. 

Sir  Francis  Pemb:rton,  Knt.  j 

Sir  William  Jotf:s,  Knf.  Attorney  General. 
Sir  Francis  Wiinington,  Knt,  Solicitor  Ge^ 
neraU 


Memorandum't 


IN  the  beginning  of  ths  Eaftir  Term,  Justice  Wyldk  was  re-  Wtl©i>/. 
moved,  and  Mr,  Srj^ant  Pemberton  fwom  Judge  in  his  wv#  removed, 
place  at  the  Lord  Chancellor's  houfe, 

Goodwin  againft  Browne,  Cafe  a5. 

CASE  for  thefe  words:  ^  You  are  a  forfwom  blade,  and  vou  Anaaion  for- 
**  are  forfworr  in  your  anfwer,  [a)  that  the  land  in  fucn  a  faying  «•  you  tr» 
<*  place  was  purchafed  in  my  daughter's  name."  ;;  ?^T^n"J^,*» 

The  queftion  was,  if  aaipnable  \  becaufe  it  was  not  alledged  that  '"iieJ^„'g''i^a''* 
the  caufe  was  within  the  jurifdi^iion  of  the  court  where  the  anfwer  the  caufe  was 

yif2sl  within  the  ju-  . 

.  rifdidion  of  thp 

coart  in  wlucli  tbf  anfwer  wat.  Poft  246.    1  Danr.  8r^  91,  136*    3  Inft.  t66.  N.  I««c  410* 

(«)  Joaci  T.  Herne,  %  Wilf.  87, 

p  a  Pf  MBSRxeif 


g  Eafter  Term,  j  Car.  i.  in  B.  R- 

-  court  which  haf  not  junffiaioo  for  dKfcandalistlK&n^ 

f  s^w^s,  ^^^     ^        6i^  A  man  caiotbeinbacd  for  pcijury  inacaufc 

cwt  of  Che  jurifliaioo  of  the  Cou.  where  the  oath  is. 

DoWsjM/hUe.    Ifitappeari^rcconi,th^itUoatrf 
luriOaon,  it  i$  aU  rfrtfw  mgmjmdi^  and  no  peijury  Ucs:  Mtfr]^' 
Jji.    09.  Car.  352.  proves  it. 

Yet  at  bft  Ac  declaration  was  hddt)od»  and  judgment  given  for 
die  pbintiff* 
«^«M.  Mv*  ^  Hill  dgahffi  Hour. 

aI^^fI  T*'^^^^^^S;ThedefcndaitpIcad$atQan,cxcepttothetakinff 

^^Jli^  *    one  quart  of  oatmeal,  not  giOtj;anc  as  to  the  reft  he  juftifies 

Uhmit%  to  tbetaking  thereof  as  /iff  in  P/anaK/Mrric,  which  has  been  always 

'^""•^'  **  l»«d  time  out  of  mind  to  t»«  Duu  or  tor^E  KiSQ  in  die  rig^ 

Sft^rfCi^.  bf  the  ikrfrAr^Onwtf/t 

^^  ^a  *  '  The  plaintiffreplies,  that  jtuem  Ebtmhetb^  bung  (etfed  of  the  manor 
graiKrfOfli  TBS  and  markets,  did,  by  letters  patens,  diicfaarje  the  inhabitants  of 
^^IdM^'m-    H^lft^^  *"  Patzance^  and  gave  tbcnu  perpetual  exemption  ab  omm 


I  of        //  onuMMd*  tbiobnidj  fmtagi§^Jlallagu  and  fevenl  other  fort?,  even 
r€»%s9€t  all  which  king  John  and  iiJi^  Rubari  the  Second  bad  granted  to 

tiS^L^c^  Aem  to  be  difcfiarged  from. 


«  iail^^r*^/       The  defendant  rqoins,  that  the  (aid  Ml  bad  been  always  received 
M  jU  wli'ich        ^e  out  of  mind,  and  the  inhabitants  dHilfin  had  cooftaptly  paid 

•fhWyraatrd       «^  — •"*-• 

^^^feb^cdT  **      Pemurrer  theretoji  for  that  they  oughtto  have  rejoined  rpeciaHy 
«« from  r  f<^     Ac  patent  of  difcharge,  either  by  traveningor  avojdii^  it. 
kiiif^Tii^  never  ... 

hei  ibetou  It  WAS  URGED,  that  the  repbcation  was  ill,  and  that  the  grant 

«lu€b  bdonfil  ^  j^j^g  Jobm  could  not  avoid  Ac  toll,  beiig  by  prefcription  in  tho 

^glM  ofSr  ^  dukedom  of  OnnvaOi  and  that  the  queen*s  ^t  reciting  the  former 

dutOiff  I  boc  if  ibould  not  enlarge  it. 

eke  gnot  ba4 

WengeoerAi»  Saunders  on  the  Other  fide  ^ued,  that  die  queen  being  feifed 

J^n^w^tlMf toilf  ^  *^  ^^'  ^^  having  an  intcrcft  therein,  hid  liberty  to  difcharge 

vhfch  the  kio|f  die  lame  without  wronging  any  perfpn.  He  cosfefled,  that  the  wc^ 

oiEngUnd  u  ftallage"  would  not  incluiie  toll;  but  the  word  ^  tbeoUnium^* 

STwili^it"  ^"»  included  ftaljage,  picoage,  and  toll,  &c.  as  «  genus  doth  its  feve, 

vooblbtve  tdlfpidn. 

gtaficVr  egemp-  Mr.  PoLtEXFEN  at  anodier  day  argi^ed  for  the  plaintifF,  that  a 
lion.  grant  from  the  king  tq  be  quit  of  toll  in  general  is  void  for  the  unr 

•  RotlAhr-  ceruinty,  becaufe  there  are  fo  many  feveral  forts  and  kinds  of  it : 
I^^onwtoT.  ^^^^  ^^  *"  *^  patent  divers  particulars  mentioned,  and  therefore 
r)ycr  36%,  tbiohn\um  (hall  never  include  this  fort  of  toll  for  a  market ;  for  thc^ 

t  Co.  46. 

Moortti.  4«7«    fCo-»3«-    N.  Lot  357.  4W.  443,  488.  S35.     i  Co.  44.  5a    31^.135.     i  And. 

46.    Hard.  499*    a  Bu.  Akr.  459. 
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the  queen  would  be  deceived  in  her  grants  '*  tbeokiun/*  being  a  gcite-         ^^^^ 

ral  word,  and  feveral  particulars  htmz  namedifter  it:  therefore  it       f^aiow*. 

can  be  only  intended  to  be  by  way  ot  videlicet  as  from  all  forts  of 

loll,  to  loity  ftallage,  piccage,  &c.     Befides,  ♦  wlerefoever  the  Wofds     •  [   JS  ] 

arc  any  way  ambiguous,  the  conftruftion  (hall  be  in  favour  of  the 

king  :  al(b  here  the  queen  has  a  market,  and  tol  as  feigniorefi  of  a 

manor,  which  (he  has  by  difcent  in  right  of  the  eutcby  of  Cornwall^ 

and  this  is  not  mentioned ;  fo  that  one  queftion  vill  be,  vriiether  a 

general  grant  (hall  pais  away  that  which  (he  has  ;  particular  intereft 

\n  ?    She  grants  no  more  than  king  John  had ;  now  this  particular  in« 

tereft  defcended  to  her  from  the  Duke  of  CornwaL:  and  he  cited  the 

eafe  ofTorrington  market  in  Dyer  lj6j  277.  and  dfo  the  cafe  of  the 

Duicby  of  Cornwally  Dyer  268.     And  further  urge),  that  tne   word 

^  tbeoionso**  will  not  be  conftrued  for  all  toll,  but  hall  be  conftrued 

and  reftrained  by  the  later  words,  the  feveral  particdar  kinds. 

Mr.  Saunders  e  contra.  It  is  a  grant  of  exenption  both  front 
toll  and  pontage,  &c.  elfe  there  need  not  have  been  a  fubftantive 
precedent, but  **ab  omni pontagio**  would  have  been  gpod;  andaccord-* 
ing  to  the  ttn&  fenfe  of  the  word  ^<  tbeoloniunf^  as  it  is  in  R  astall^s 
^  Terms  of  the  Law,*'  it  fieniites  a  particular  toll  fcr  goods  bought 
and  fold  in  a  market :  there  is  a  great  diverfity  betveen  a  grant  to 
difcharge  a  man  from  paying  toll,  and  a  grant  of  toll;  for  in  the 
latter  there  ought  to  be  a  greater  certainty  and  a  more  particular 
recital,  becaufe  a  new  thing  is  granted ;  but  a  grant  to  be  dif- 
charg^  of  toll,  whether  in  a  new  market  or  an  old  one,  is  all  alike  ^ 
and  according  to  their  objedion  this  could  not  have  been  good  ex-* 
cept  it  had  taken  particular  notice  of  all  the  markets  in  Comwally  and 
it  is  not  a  confirmation  but  a  grant,  for  it  does  not  fay,  <^  the  privi* 
leges  above  granted,"  but "  prarecitata**  It  is  by  the  word  **  concedi^ 
^  mu$**  This  is  not  the  ufual  form  and  way  of  confirmation  i  (he  _ 
cannot  pafs  the  intereft  of  another,  and  therefore  it  muft  be  of  fomc- 
what  belonging  to  herfelf. 

The  Court.  The  grant  will  not  be  void  if  we  (hould  judee 
for  the  defendant :  for  all  the  other  markets  in  Cornwall  will  thev  be  v 

exempted  from  toll,  and  this  not,  becaufe  the  queen  came  to  nave 
It  by  the  duke  of  Cornwall^  and  kmg  John  never  had  it  ?  Now  the 
queen's  particular  intereft  is  not  recited  at  all :  as  to  the  words  ^  t  3^  J 
^  JiaUagiumi*  Spelman  fays,  it  includes  toll  for  •  fhewing  goods 
in  a  market ;  tbeolmwn  is  a  barbarous  word,  and  derived  from  Ti^o^ 
andTc^»f$^  receivers  of  tribute. 

PsMBERTOM  Jttfiice  faid,  It  had  been  good  if  general  without  re* 
ciod,  becaufe  it  would  and  fliould  have  pafTed  what  the  queen  had  y 
but  here  it  refers  to  king  John^  and  he  never  had  this. 

ScROCCt  Chief  Jufiice.  The  queen  only  pafTed  thole  tolls  wliich 
bdooged  to  the  kmgs  of  England^  particularly  which  king  John  had) 
and  not  tbofe  which  came  to  her  fince^  and  by  another  means* 

To  which  the  refl  agreed* 

And  judgment  was  given  for  the  defendadti  _ 

Dj  The 
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Cafe  27.  lie  King  againft  Medlor. 

Tjic  keeping  of    TNDICTME  NT  for  keeping  and  fufFering  the  unlawful  game 
diaaWe  M*""  ^^  ^0^^'fig^ting  ii  his  houfe  per  viginf  dies^  for  the  getting  lucre 

muifance  l^clm.   ^^^  g^in  to  himfelfdiercby, 

€0€kfigbtwg{oT        Motion  in  arreflof  judgment,  that  it  was  no  unlawful  game. 

lucre  in  a  com- 
mon giming  And  then  by  the  Court  was  remembered  the  opinion  of  the 
lawSgame"""  ^°^^  Chief  Juftic  HaU^  that  it  was  a  public  nuifance,  not  for  the 
within  the  unlawfulnefs  of  thJ  thing  itfelf,  but  for  keeping  houfes  to  decoy  idle 
33  Hen.  8.  c.  9.  perfons  and  apprentices,  and  confequently  it  becomes  a  means  of 
k'k  f,  debauching  the  ymth  of  the  nation  ;  it  muft  be  done  for  lucre-fake^ 
I  Roll.  79!'^'°*  ^  "^^^  ^^  ^^^^  ^^  "^^  ^"^^  o"'y  >  ^"^  *^  forfeiture  is  forty  fliil- 

TO  Mod.  336. 

337-  And  ALL  TKE  CouRT  feverally  gave  their  opinions,  that  fucb 

^^'  39-  cock-fighting  was  an  unlawful  game,  and  prohibited  by  the  law. 

And  judgmcri:  was  given  for  the  king. 

Cafe  28.  Freak  againft  Lee. 

Trinity  Ternij  28  Car.  2.  Roll  987. 


A  man  having  tpJECTMENT.     Special  verdiS.     J.  feifed  of  lands  in  fee 

lands  of  ^.  lo.  *^  makes  his  will,  and  therein  gives  his  coufin  B.  twenty  pounds 

?efl^*'  *°  ^d^'  ^^  ^®  P^*^  ®^^  ^^  '^^^  '^"^^  within  one  year.     Item,  Twenty  pounds 

A  30.' a  year  ^^  ^^*  ^^  ^^  P^>d  within  two  years  after  his  deceafe,  and  fifty 

ft  ftverfion  ex-  pounds  more  to,  &c.  to  be  paid  out  of  his  lands  within  two  years. 

S«c7or"ii'fe  *°  ^'^^^^  ^>f^y  pounds  to  B.  out  of  his  lands  when  he  (hall  come  of 

Uqueaths  *  *'  ^ge.     Then  he  gives  all  his  lands  to  Richard  generally.  Then  it  is 

£.  i«o  in  dif.  found,  •  that  there  were  but  ten  pounds  a  year  in  pofleffion,  and 

^rent  legacies  to  thirty  pounds  a  year  in  reverfion  expe6bnt  upon  an  eftate  for  one 

Jandi'wUhin  two  '*f^*     ^^^  teftator  dies.     The  eldeft  fon  and  heir  enters.     Then 

yean  after  hit  the  devifee  Richard  dies,  and  his  fon  enters,  and  the  heir  brings  his 

dShUUnd.^J^^"^^"^>^^^>^^- 

5ura"y^iimiul  T'^^  queftion  on  the  whole  was,  what  eftate  Richard  had  by  this 
tion  of  eftate  to  devife,  whether  in  fee  or  only  for  life  ? 

tbenepheiir  It  WAS  ARGUEp  for  the  heir,  the  leffor  of  the  plaintiff,  that 

takes  an  eftate  Richard  had  but  an  eftate  for  life ;  the  legacies  not  being  to  be 
*t9n^tiMxh^  he  P^*^  ^y  R'ichardj  but  out  of  the  lands,  into  whofe  hand  foever  the 
pays  the  icgaciei  lands  Uiould  come.  They  agreed  the  cafe  of  IVellock  v.  Hammond 
within  the  two 

yearf,  b«t  in  trvft  to  pay  them.— — S.  C.  2  Jonea  113.  S.  C  1  Lev.  249.  S.  C.  Pollexf.  553.  Poft  49. 
X  Roll.  Abr.  B34.  »  Lev.  162.  6  Co.  16.  2  Jonetji^y.  137.  1  Mod.  1S9.  1  Lutw.  762.  Lutch.  9.  39. 
2  Mod.  25.  Cro.  Eli*.  204»  *  Vern.  106.  1  Chan.  Oaf.  in6.  Fort.  $%•  Stra.  798.  2  Atk.  71.  2  BL 
Rrp.io4S.  1215.  Cowp.43.299.    0«»8^«7I«»     sTttmRep.356.    4  Term  Rep.  89. 

•  C37]  .  , 
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cited  in  Bora/ton's  cafe  [a)  and  reported  in  Leonard  (^),  but  urged,        Fhia» 
that  here  is  no  perfon  limited  to  pay  the  legacies,  nor  is  the  non-  ^ 

payment  made  by  the  will  to  be  a  forfeiture  or  determination  of  the 
cftate  devifed  ;  but  only  in  equity,  the  legacies  are  to  be  paid  out  of 
rfie  profits  of  the  land.  Besides  that,  here  is  nothing  in  the  will 
from  whence  it  can  be  imagined  to  be  the  intent  of  the  teftator  ut- 
terly to  ouft  his  heir  at  law :  and  the  cafe  of  Taylor  v.  Sayer  {c)  was 
cited,  as  like  wife  the  cafe  of  Pf^/kinfon  v.  Merry  land  (^),  where  it 
was  adjudged,  that  by  a  devife  of  all  his  eftate  no  fee  pafTed.  [e) 

E  contra^  it  was  argued,  that  here  was  an  hundred  pounds  to  be 
paid  out  of  thefe  lands  in  two  years  time ;  and  who  fhould  pay 
them  ?  The  devifee  could  not,  if  he  fhould  have  it  but  for  life ;  for  the 
land  is  but  ten  pounds  per  annum  in  pofTefHon  ;  and  the  devifee  may 
die  before  the  two  years  are  out ;  and  the  heir  is  not  bound  to  pay  it : 
in  Collier's  cafe  (/)  where  the  devife  was,  that  it  (hould  remain  to  the 
brother,  paying  to  one  twenty  {hillings,  and  to  others  divers  feveral 
fums,  amounting  in  all  to  forty- five  millings,  and  the  land  was  three 
i^MX\ds  per  annum  in  value,  it  was  adjudged  a  fee  fimple  ^  and  faid  if  it 
had  been  out  of  the  profits  of  the  land,  it  would  have  been  other- 
wife  {g) ;  but  as  that  cafe  was,  and  as  this  cafe  is,  the  devifee  may 
pay  the  legacies,  and  after  payment  he  may  die  before  (atisfaftion 
made  to  himfelf  out  of  the  lands  bequeadied,  unlefs  a  fee  be  given 
him,  and  a  power  to  fell. 

♦  Jones  Juftice.    It  is  as  much  and  all  one,  as  if  the  devifor  had    ♦  [  38  1 
laid,  '*  I  give  my  land  to  the  defendant,  he  paying  fo  much  money," 
and  there  it  is  a  condition ;  now  here  in  this  verdi£t,  it  is  found  that 
the  legacies  are  not  paid;  and  therefore  the  condition  is  broken,  and 
the  entry  of  the  heir  is  lawful. 

Pemberton  Juftice.  A  bill  in  chancery  might  have  been  brought 
againfl  the  devifee  and  heir,  and  To  the  lands  would  have  been  forced 
to  be  fold. 

DoLBEN  Juftice.  The  devifee  can  have  no  profit  by  the  devife, 
if  it  be  but  for  life  :  if  it  were  out  of  the  profits  of  the  lands,  equity 

{a)  3  Co.  20.  in  the  mortg^iged  premifTea,  Cro.  Elix.  447. 

(^ixLeon,  cafe  152.  B.C.  Cr0.ElJz.x04,  becaufe  by  the  words  it  appeared  tha:  he 

(f )    The  cafe  of  Taylor  v.  Sayer  was,  only  intended  to  pa(s  things  perfonaJ,  or 

*<  1  devife  my  lands  to  my  wife  for  life,  and  leafes  whereof  he    was  poffeffedf   and   not 


**  after  her  death,  the  fame  (hall  remain  to  freeholds,  whereof  lie  i^  iajd  in  law  to  be 

•*  my  iffiie  j'*  and  it  was  found  rbe  teftator  /i/«'<4  S.  C.  Cro.    Eliz.  450.      But  fee 

has  rwo  fons  and  two  daughters,  and  the  Hurft  v.  Earl  Winchelfea,  2  Burr.  880. 

remainder  was  held  void  for  uncertainty.  (r)  That  afte  paiTes  by  a  devife  of  «<  aU 

Cro.  Rlix.  742.     But  this  cafe  is  denied  to  *'  my  cftate.'*  Sec  Moor  873.  i  Roll.  Abr. 

be  law  io  the  cafe  of  Bate  v.  Amherft,Ray.  835.     i  Mod.  100.     2  Lev.  91.     3  Mod. 

I3.    SeealfoLoddington  V.  Kime,  3  Lev.  45.     i  Sulk.  237,     x  Vezey  226.     Am- 

431.     I  SalJc  224.  blcr  387.     Ld.  Ray.  1324.     Cafes,  T.  T. 

{d)  The  teftator,  in  the  cafe  of  Wilkin-  284.     3  Peer  Wms.  295.  2  Bl.  Rep.  889. 

foav.  Maryland,  was  feifcd  of  divers  lands  Cowp.  3^2.  657.     1  'Icrm  Rep.  411.     % 

in  three  different  places,  and  the  lands  in  Term  Rep.  656.     4  Term  Rep.  93. 

one  of  the  places  were  mortgaged  to  him  (/)  6  Co.  iS. 

and  forfeited,  and  it  was  held  that  a  devife  {g)  See  i  Eq.  Caf.  Abr.   199.  and' Doe 

of  **  all  my  goods,  chattclf,  leafes,  eftates,  on  demife  of  Palmer  Y.  Richards,  3  Term 

<<  mortgages,  debts,  &c.*'  did  not  pafs  a  fee  Rep.  356. 

D  4  cannot 
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Fabas        cannot  help  to  a  pavmcnt;  but  if  out  of  the  land,  then  the  land  is 
/"*  charged,  and  it  (hall  be  fold. 

The  Court  inclined  that  it  was  a  fee. 

Sed  Adjornatur. 

But  quari'i  if  it  were  a  condition,  as  Mr.  Justice  Jones  would 
have  it ;  for  if  ^  fee,  it  feems  to  be  a  condition ;  for  otherwife  there 
would  be  no  legal  means  to  compel  a  pa}'nient  of  the  legacy ;  all  the 
remedy  would  be  in  equity  :  but  this  point  was  not  moved  by  the 
counfd  that  argued  it  at  this  time,  the  plaintifPs  counfel  thinking 
their  cafe  well  enough,  in  that  the  devife  could  be  but  for  life  as 
they  argued ;  and  the  defendant's  counfel  infifted  only  how  to  an- 
fwer  the  other's  objedions. 

'    Mr.  Gould,  in  Trinity  Term  following,  argued  for  the  plain- 
tiiF,  and  he  raifed  both  the  queftions. 

First,  What  eftate  the  devifee  has  ? 

And  SECONDLY,  Whether  it  be  in  truft  or  upon  condition  ? 

For  THE  FIRST  he  agreed,  that  according  to  Collier^ s  cafe  above- 
cited  [b)  had  it  been  a  devife  of  the  lands  to  Richard^  paving  fo 
much  money,  it  would  have  been  a  fee  fimple ;  and  faid,  that  he 
granted  that  to  them  of  the  other  fide,  and  that  they  muft  grant  to 
him,  that  if  thefe  legacies  were  bequeathed  out  of  the  iffucs  and 
profits  of  the  land,  it  would  be  certainly  but  an  eftate  for  life ;  then 
fuppofing  it  fell  out,  that  the  profits  would  not  pay  the  legacies  in 
the  time,  yet  he  took  it,  "  out  of  the  land'*  and  "  out  of  the  profits 
of  the  l^d,"  to  be  the  fame  thing  ;  for  if  a  man  grant  the  profits 
the  land  paflcs  \  and  a  kvari  facias  is  di  terrisy  and  yet  reaches  but 
the  profits,  &c. 

'•  r  3Q  1  *  Then  Secondly,  TTie  queftion  is,  whether  thev  being  to  be 
paid  within  fuch  a  limited  time  will  alter  the  cafe?  He  urged, 
that  it  was  only  to  be  paid  within  fuch  a  time,  if  pofHble,  if  the  ca- 
fual  profits  happened  to  be  fufficicnt ;  and  this  fenfc,  he  argued,  was 
both  natural  and  reafonable  ;  natural  becaufe  it  is  a  debt  charged 
upon  the  land,  and  then  you  muft  take  it  as  the  land  will  pay  it ;  it 
is  reafonable,  for  the  deviling  part  is  giving  the  legacy,  the  other  it 
but  a  ctrcumftance  of  time  as  to  the  payment,  &c  :  poifibly  it  may 
happen  that  the  profits  of  the  lands  may  difcharge  thefe  legacies, 
as  if  the  reverfion  &11  prefently ;  for  one  of  the  fifty  pounds  is  not 
charged  upon  the  land,  but  only  to  be  paid  generally.  In  cafe  of  a 
devife  «*  to  J.  S.  payine,  &c."  it  is  but  of  late  years  that  that  has 
been  refolvM  a  fee  fimple ;  for  in  the  cafe  of  Bacon  v.  Hill^  (1)  th« 
contrary  is  ruled,  that  ^  paying,  &c/'  (hall  not  make  a  fee  fimple :  but 
the  payment  was  intended  for  the  fame  eftate  which  was  devifed ; 
and  to  die  fame  purpofe  he  cited  the  cafe  in  Dyer  371.  pL  5.  where 
the  fiither  tenant  for  life,  remainder  in  fee  to  the  fon,  the  fon  devifed 

(Jk)  6  Co.  »6.  (0  Moor,  464. 

the 
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die  land  which  he  had  or  mieht  hare  in  reverdon  after  the  deadi  of  ' «tAc 
his  fzAcTj  to  his  wife,  yielding  and  paying  during  her  natural  life  ^^^ 
fSnrty  fhillings  rent  per  annuntj  to  the  right  heirs  6f  his  father,  and 
dies,  living  the  father ;  and  it  was  ruled,  that  no  eftate  pafled  by  this 
devife  to  the  wife  but  for  term  of  her  life,  and  that  the  payment  of 
the  rent  ihould  not  begin  until  the  remainder  fell  after  the  death  of 
the  father,  infomuch  that  he  has  no  right  heir  during  his  life. 
And  as  to  its  being  a  condition,  he  cited  Mary  Partington's  cafe  (i) 
and  the  cafe  in  Dyer  xbj.pL  $2. where  the  words  were  not "  paying" 
but  ^  in  truft,  and  for  the  intents  and  purpofes  following.  Item, 
^  I  will,  and  my  will  and  intent  is,  that  out  of  the  rents  and 
^  proAts,  i^c. ;"  and  the  judges  all  inclined  that  it  was  a  condi- 
tion in  diat  cafe. 

Mr.  Saunders  argued  on  the  other  fide,  faying,  that  as  to  ths 
FIRST  POINT  bethought  they  had  refolded  it  the  laft  term;  and 
that  the  only  doubt  had  been  about  its  being  a  condition ;  for  who 
ihould  pay  diofe  legacies';  the  heir  will  not,  for  the  land  is  *  given  *  £  40  ] 
away  from  him :  if  the  devifee  be  bound,  it  is  more  than  the  profits 
can  amount  unto ;  therefore  he  muft  have  a  power  to  fell,  and  con- 
fequendy  a  fee,  elfe  inftead  of  having  an  advantage,  he  will  have  a 
prejudice  bv  the  devife.  As  for  that  fifty  pounds  which  is  to  be 
paid  generally,  he  (aid,  that  the  land  is  chargeable  therewith,  for  the 
Items  both  oefore  and  after  it  are  to  be  paid  out  of  the  land ;  there- 
fore if  the  reverfion  ihould  have  fallen,  the  profits  would  not  pay 
the  legacies ;  and  it  is  very  unliicely  that  the  teilator  ihould  fuppofe 
the  tenant  for  life  would  die  within  a  year  after  him. 

As  to  the  other  question,  there  are  no  words  to  make  it 
a  condition,  but  it  is  lett  wholly  to  a  conftru£tion  upon  the  devife. 
If  it  ihould  be  a  condition,  then  upon  the  firft  fiailure  of  the  firil 
payment,  the  heir  might  enter,  and  alien  before  the  fecond  time  of 
payment  comes :  and  the  purchafor  having  no  notice  of  the  legacies 
(he  buying  of  one  that  is  heir  at  law)  would  not  be  liable  at  com«» 
mon  law,  and  fo  you  muft  run  into  chancery,  and  certainly  there 
they  would  give  you  more  remedy  againft  the  devifee  than  againft  the 
heir ;  now  no  fale  by  the  executors  or  devifees  can  bar  the  legatees, 
becaufe  the  purchafor  is  bound  to  take  notice  of  all  the  charges  and 
incumbrances  laid  upon  the  land  by  the  will,  for  they  muft  come  ii\ 
and  derive  their  title  by  the  viriil ;  fo  that  the  fame  means  they  have 
to  know  their  title,  they  have  to  know  the  incumbrances  and  charges. 
In  the  cafe  of  Maritndale  v.  Martin^  (/)  where  a  lefTor  devifed 
his  land  to  his  leflee  for  years,  for  the  fame  term  he  had  before, 
paying  the  fame  rent  at  the  fame  days,  and  under  the  fame  cove- 
nants which  were  in  the  former  leafe ;  it  was  adjudged  that  it  was 
not  a  condition,  but  only  a  covenant,  or  rather  a  truft. 

Scrocgs  Chi^JuJiiee.  Though  lands  and  prajits  of  lands  do 
ibmettmes  fignify  one  and  the  lame  thing,  yet  not  always ;  there-> 
fore  we  cannot  conclude  from  that,  that  it  is  out  of  the  profits » 

{^k)  10  C».  3S«  (0  Mich. Term,  34  Elig.  Cro.  £lii..2S8. 

it 
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FtiAK       it  IS  plain,  he  meant  two  things,  firft  to  have  fo  much  money  paid, 

^'^  and  then  fecondly,  within  fuch  a  time.     He  *  faid,  that  the  contin- 

I  r    *   -1     gency  of  reverfions  falling  fcemed  to  him  to  fignify  nothing  ;  for  the 

'-  ^    •*     teftator  could  not  be  fuppofed  to  ground  his  devife  upon  that  lup- 

pofition ;  and  fuppofe  it  (hould  have  fallen  within  a  year  after  his 

deceafe,  the  profits  of  the  land,  as  the  verdidt  hath  found  them,  could 

not  anfwcr  the   legacies,  for  he  conceived  certainly  that  the  fifty 

pounds  generally  given,  being  fo  placed,  fliall  be  charged  upon  tne 

land :  and  therefore  he  thought  it  a  fee  fimple. 

As  to  THE  SECOND  POINT  about  the  condition,  he  conceived 
what  Mr.  Saunders  urged  to  be  very  material;  and  much  better 
for  the  legatees  to  have  the  lands  liable  upon  a  truft  than  upon  a 
condition^  and  better  to  fend  them  to  equity  againll  the  devifee  than 
againft  the  heir^  and  therefore  he  rcfolved  it  to  be  a  fee  and  a 
truft. 

Jones  Jujltce.  Though  the  circumftances  of  time  fhall  not  avoid 
the  fubftance  of  a  deed  or  will,  yet  being  a  circumftance,  it  may 
and  docs  explain  the  intention  of  that  fubftance:  as  to  the  second 
QUESTION,  he  faid  he  did  ibmewhat  doubt,  for  that  it  was  moft  cer- 
tain, that  words  which  feem  to  be  of  lefs  compulfion  than  thofe  in 
the  will  in  queftion,  will  ferve  to  make  a  condition  in  a  will,  which 
will  not  in  a  grant ;  it  is  in  vain  to  cite  cafes,  none  can  deny  it. 
Crickmere^s  cafe^  {m)  is,  in  this  point,  exprefs.  A  man  feifed  of 
lands  has  iilue  two  daughters,  A.  and  B.  and  devifes  all  his  lands  to 
A.  and  her  heirs,  to  pay  to  B.  a  fum  of  money  at  a  certain  day  and 
place ;  the  money  was  not  paid ;  and  held,  that  thcfe  words,  **  to 
pay,  &c."  did,  in  a  will  amount  to  a  condition  ;  and  the  reafon  was 
ttiat  the  land  was  devifed  to  A.  for  that  purpofe;  dtherwife  the 
party  to  whom  the  money  was  appointed  to  be  paid,  would  be  re- 
medikfs:  Mr.  Saunders's  objection  is  equally  againft  that  cafe 
as  againft  this,  there  it  is  faid,  ftic  \\aA  no  remedy  at  law,  and  we  are 
not  to  judge  of  remedies  in  equity. 

Do  LB  en  Juflici,  That  it  is  a  fee  fimple  none  can  doubty  and 
why  it  fhould  be  a  condition,  I  can  fee  no  reafon :  the  cafe  in  Go* 
Lit,  I  have  (ben  and  read,  and  in  cafe  there  were  any  remedy  at  law 
^  [  4^  ]  againft  the  heir  after  ♦  his  entry,  I  ftiould  agree  thereto ;  but  there 
is,  none  ;  in  equity  there  is ;  and  fince  the  legatees  are  forced  thi- 
ther both  againft  the  heir  and  devifee,  they  may  exped  more  favour 
in  chancery  againft  the  devifee  than  againft  the  heir. 

Pemberton  Jujlice.  It  is  clear  the  teftator  intended  a  fee  fimpl* 
ihould  pafs;  for  every  devife  is  prefumed  in  kindnefs  to  and  for  the 
advantage  of  the  devifee.— For  the  other  queftions  there  is  no  great 
reafon  in  the  will  to  (hew  that  he  intended  the  eftate  ftiould  be  con- 
ditional \  it  is  plain,  we  do  and  may  take  notice  of  equities,  for 
the  chancery  is  a  court  known  and  fettled  by  the  common  law ;  and 
diough,  in  a  ftrift  fenfe,  it  be  diftinguiflied  from  the  common  law 
which  we  ufe  here  in  thefe  courts,  yet  it  is  the  common  law  that 

(m)  Co.  Lie.  2^6.    S.  C.  i  Roll  Abr.  41a 

allows. 
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allows  of  fuch  proceedings  by  equity;  therefore  he  conceived  it  a        FitA& 
truft. 


Lss. 


ScROGGS  Chief  Jujlice.  The  reafon  why  fuch  fmall  matters  fliall 
make  a  condition  in  a  will,  is  in  favour  of  legatees ;  and  there  is 
much  more  &vour  allowed  them  in  this  conftrufUon  than '  in  the 
other. 

Judgment  for  the  defendant  (n) 

(m)  PoUexfen  in  hit  report  of  this  cafe  given    for   tht  defendant ;    and  Pollexfea 

£iys  that  judgment  wat  giren  for  tbephin-  agrees  with  Jorics  that  die  judgment  wai 

tifft  Pollezf.  559 ;  but  this  Teems  to  be  a  afterwards    affirmed   in    the     Exchequer 

m'^ake  \   for  S.  C.  T.  Jones,  1 14  and  S.  Chamber. 
C.  2  Lev.  249.  agree  that  judgmeat  wai 


CoUop  againji  Brandon.  Caft  29. 
Hilary  Termy  29  iff  30  Car.  2.  Roll  110%. 

CCIRE  FACIAS  to  receive  a  judgment.    The  defendant  To ^fcirefaciM 

pleads  a  plea  in  abatement,  viz,  that  there  was  another  terre-'  •gwnft  terrete^ 

tenant  of  part  of  the  lands  of  the  conufor  at  the  time  of  the  writ  ^^^^^If 

purchafed:  the  plaintiff  replies,  that  there  was  no  fuch  terre-tenant,  imdi;  APLtA 

#/  Je  hoc  ponit  fe  fuper  patriam.     The  defendant  demurs.  »»  abatement 

^        J  -f  ^      ^  that  there  wat. 

Weston  Serjeant  comes  and  moves  for  final  and  peremptonr  mother  terrete* 

judgment;  and  makes  a  diverfity  between  a y^/Wyif/^j  and  an  «n^  thriwids'ii  noc 

ginal  in  this  cafe,  and  cites  the  ftatute  of  fVe/imin/ier  tht  fecond,  cap.  peremftofy  5  and 

45.  in  2  Injl,  470.    In  z/cire  facias  by  that  ftatute,  there  fhall  not  be  **^^***  ^  * 

diat  folemnity  of  proceeding  as  in  other  procefsj  nor  (ball  the  tenajit  ^^^^^^^ 

or  defendant,  though  a  ftranger  to  the  recovery,  plead  any  thing  that  to  an  iOue  of 

proves  it  erroneous  or  voidable  \  but  only  fuch  matter  as  proves  it  ^^ 

void,  or  is  a  bar  of  execution.     He  likewife  cited  ^'i' Edw.  3.  pL  S.c.ijoncf,' 

13.  ♦—And  they  have  here  pleaded  a  dilatory  plea^  {a)  and  we  have  "vent.  104. 

tendered  an  iffue  to  them ;    it  (hall   therefore  be  peremptory  to  ciift.  671. 

them,  {b)     He  urged  Long  ^into  s  Edw,  4.  pL   139.  that  a  plea  N.  Lutw.  40a. 

after  the  lafi  continuance  was  peremptory.     Stoner  v.  Gibfon^  Hob.  J^^  "** 

ol*  Cro.Jac.  506. 

Saunders  /  contra.    Where  the  county  is  not  troubled  with  the  a  Sauod.  8.  aj.* 

trial  of  an  ifliie  upon  a  plea  in  abatement,  out  there  is   a  demurrer,  ^^  4-  ^i- 

tiiere  the   defendant   may  always  plead  over :   he  aa;reed  it  true,  ^^'  ^*  ' 

where  there  is  a  plea  in  bar  and  afterwards  a  plea  m  abatement,  *  L  43  J  ^ 
it  is  peremptory,  becaufe  it  is  a  waiver  of  the  plea  in  bar,  otherwife 
not. 


Jones  ^ujlice  remembered  them  of  the  cafe  of  Moor  v.  Hawkins 
in  Telv.  181.  where  entry  into  parcel  after  ejefiment  brought,  was 

(tf)  By  4  Ann.  c.   i6.  f.  ii.  <<  no  dila-  <'  to  the  court  to  induce  them  to  believe 

^  XOTj  plea  /hall  be  received  in  any  court  *'  that  the  fa£t  of  fuch  dilatory  plea  it 

*•  of  record^  unl^fs  the  party  offering  fuch  «*  true." 
«*  plea  do,  by    affidavit,  prove  the  truth  (*)  6  Mod.  236. 

**  thereof,  or  (hew  fome  probable  matter 

I  pleaded 


44 

Bbavdov* 
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pleaded  at  die  affixes  and  held  allowable,  and  to  be  peremptory,  bttt 
this  cafe  differed  from  that. 

ScROGGS  Chtrf  J^ftice  (aid,  It  would  be  inconvenient  to  make 
diis  piea  peremptory,  for  perhaps  the  defendant  thought  J.  S.  to 
be  a  urri'tenani^  but  afterwards  found  him  to  be  only  leflee  for 
years. 

And  Saundiiis  averred,  and  in  trudi  it  is  fo,  that  the  plea  in 
abatement  in  L§ng  ^uinto  Edw.  4.  pL  139.  yns  at  the  nifi  frius  be- 
fore the  juftices  &rc  after  a  former  plea  in  bar;  and  fo  it  differs 
from  the  cafe  at  bar. 

And  ALL  THE  Court  inclined  to  give  judgment  that  the  defen- 
dant Ihould  anjwer  over:  but  upon  Weston's  importunity  dicy 
conceded  to  advife,  and  look  into  the  books  he  had  cited. 

Afterwards  a  rej^tndeas  wfter  was  awarded. 

See  the  wMe  pleading  in  diis  caufe  in  Tbifaur.  Brevtum^iSz^ 
283. 


Cafe  30. 

ML  f9y€ftfti99  bf 
m  bvrtefty  that 
ihe  mayor  and 
Iborgeflet  of  the 
corporation 
Ittve,  time  out 
•f  nUod,  hada 
tight  of  com- 
mon for  tbem- 
ttirtMf  and  each 
•fthtm,in 
fttch  a  placcy  U 
tood. 

%  Saaad.45. 
1  Lev.  10. 
s  Lev.  %• 
t  Mod.  74. 
1  Vest.  163. 
|Sj. 
8.  C.sjooet, 

"1- 
S.C.S 

•46. 

Pot,  7«. 

See  Nelfon't 

l,«tw.43i,47j. 

•(44] 
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Staples  againji  Mellor. 

O  EPLEVIN.  The  defendant  avows  for  damagt  feafant: 
•■^  the  plaindflF  replies,  that  they  and  their  predeceflors,  and  all 
the  burgdies,  &c.  have  time  out  ol  mind  had  common  in  fuch,  &c. 

Weston  Serjeant  moved  in  arreft  of  judgment  (diere  having 
been  a  verdid  for  the  plaintiff)  that  their  prncription  is  only  for 
cattle  belonging  to  the  corporation,  &c.  and  took  a  diverfity  be- 
tween interefts  and  eafenunts ;  {a)  for  interefts  are  fo  applied  to  * 
the  body  politic,  that  none  can  make  ufe  of  them  but  in  their  poli-> 
tic  capacity;  and  if  the  plaintiffs  would  have  pleaded  well,  they 
(hould  have  prefcribed  as  particular  tenants  to  the  mayor  and  bur- 
gcffes. 

Mr.  Holt  e  contra.  This  very  cafe  in  totidem  verbis  has  been 
adjudged  in  Lord  Halb's  time  in  the  cafe  o(  Walker  v.  MilUry  [b) 
viHnere  the  defendant  juflified  in  the  bailiff  and  burgeffes  quoufque^ 
fSc.  and  then  in  die  mayor,  aldermen,  and  burgeffes,  for  all  cattle 
ievantet  coucbant  within  the  borough,  and  that  the  defendant  was  a 
burgher  \  and,  on  demurrer  thereto,  becaufe  faid  not  fetfed  of  ^ny  land 
to  which  it  might  be  appurtenant,  it  was  held  that  they  might  have 
common  appurtenant  to  the  borough  by  prefcription ;  and  the  com- 
mon courle  is  to  lav  it  in  this  manner  \  there  is  no  other  way  to  al« 
ledge  it  but  this ;  the  entries  are  all  ib;  and  when  it  is  laid  <*  for  their 
cattle"  it  is  meant  diftributively,  and  not  as  Mr.  Serjeant  Wes- 
ton would  have  ity  only  for  tne  cattle  which  belong  to  die  cor<^ 


( j)  6  Co.  60.    Cro.  tlif*  iSot    Cn.  Jat. 
tj».    Cro.  Car.  419. 


(i)  Tliifcafii  ii  reported,  i  SM.46i. 

poratioA 
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pontion  in  general :  if  a  grant  be  to  a  corporation  of  all  its  free-  »TAfi»i 
men  to  be  exempt  from  toll  or  the  like,  and  any  of  them  be  mbllob* 
diftrained,  he  may  bring  an  adlion  in  his  own  name. 

Weston  afterwards  moved  it  again, and  argued,  that  this  beings^ 
tsmmoH  appurtenanty  for  all  beads  infra  burgum  was  naught,  becaufe 
a  common  appurUnant  cannot  be  prelcribed  for  beafts  levant  in  alieno 
fob^  and  cited  Roll^  tit,  <<  Commony*  403.  and  he  infilled  upon  the  cafe 
15  Ednu.  4*  29  V  30.  where  fuch  a  prefcription  is  held  naught,  {c) 
but  agreed  by  Coke,  that  it  may|be  eood  for  the  mayor,  &c.  to  pre- 
fcribe  for  themfelves  and  all  the  inhabitants,  becaule  they  (hall  be 
fuppofed  tenants  at  will ;  but  to  lay  it  in  the  burgefies  for  all  them- 
felves is  furely  naught  {d) 

Mr.  Holt  /  contra*  The  conftant  rule  is,  that  which  nuy  be 
fuppofed  to  have  a  reafonable  commencement,  for  fuch  a  diine  a  pre- 
fcription may  be.  It  is  no  new  thing  for  a  corporation  to  have  an 
eft^e,  and  the  members  to  have  an  intereft.  In  the  cafe  of  Miller 
V.  Staples^  {i)  of  the  corporation  of  Derby^  it  is  held,  a  corporation 
may  prefcribe  to  have  a  common  without  number  in  grofs^  and  in 
the  cafe  of  Ho/kins  v.  Robinjon^  {/)  by  way  of  cuflom  it  is  held 
good.  We  have  ♦  not  laid  it  a  common  appendant^  for  then  we  muft  •  [  45  3 
have  laid  it  in  a  vill^  and  that  they  were  feifed  of  all  the  vill,  but  it 
is  laid  as  a  common  without  number,  and  a  corporation  may  have 
that :  upon  a  like  reafon  a  common  may  be  ftinted  for  particular 
bealh,  and  why  may  not  a  corporation  have  it  ?  Why  may  not  a 
man  have  an  intereft  of  common  for  his  own  proper  beafts  in  die 
right  of  the  corporation  of  which  he  is  a  member  ?  He  may  be 
tied  by  his  proper  name  and  by  the  name  of  the  corporation  bom,  if 
he  commit  a  treipais  by  command  of  the  corporation,  {g)  In  tht 
cafe  of  AHller  v.  Spaiemany  (^h)  it  is  held,  that  if  it  had  been  (aid  ibr 
bea(b  levant  et  coucbant  withm  the  vill,  it  would  have  been  good. 

Westom  Serjeant  granted  that  ^  porfonal  prefcription  n^ty  be  (b 
as  Mr.  Holt  would  have  it,  but  not  a  real  prefcription  \  for  there 
the  inhabitants  have  too  weak  an  eftate. 

DoLBEN  Jujlice  faid,  that  there  may  be  a  prefcription  for  common 
by  way  of  cuftomy  as  there  is  in  Tork  and  Gkucefler^  wh^r^  tbey  havr 
hj  ufage  a  common  in  lands  adjoining  for  half  the  year,  even  from 
JnUbaelmas  to  Laij^daj. 

Femberton  Jyftice.  The  only  dilFerence  between  you  twc^ 
iecms  to  be  whether  this  ought  to  be  laid  by  way  of  cuftom  or  by 
way  6f  fr§firipti§n. 


ScROCGt  Ju/lice.    The  pure  nature  of  a  common  in  grofi  is  for 
aO  bis  cattle  tboughout  the  whole  kingdom,  fo  they  be  cattle  of  tht 

right  to  uilu  profit  in  iiTiemJoU  (#)  i  Mod.  6.    i  Saunden,  339. 

iaimed  by  fr^atftm  \  it  cannot  (/  )  >  ^oA,  74. 

I  by  iuJUmy  Grimftead  t •  Mar-  (g^  Year  Book,  9  Hen.  6.  pU  36. 

ennRep.  717.  (b)  Mich.  Term,  21  Car.  a.     iS 


(r)  A  right  to  take  profit  in  aHiMjok  {t\  1  Mod.  6.    i  Saunden,  339. 

mrnSt  bt  claimed  I         '  •   •  .-.«-. 
bedaiaed] 

loiie,4  Term  Rep.  717.  (ib)  Mich.Term^  21  Car.a.     i  Saondf 

U)  6  Co.  60.     Cro.  Jac,   15^.  44^^  34},    S.C»aKeb.  5*7.  550.  570. 
flM.^    Oodb.97. 


OWIKT 
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Staples  owfier  of  the  common ;  this  at  the  bar,  in  a  ftrid  fenfe,can  be  nci- 
MmhLon*  ^^^  '*  i^^fit  "or  appendant^  nor  appurtenant^  but  is  as  ^tfCi^  c§mmom^ 
and  common  in  feme  places  in  Linfolnjbire^  and  many  otbers,  that 
can  never  come  under  either  of  thefe  three  »  and  I  fee  no  reafon  why 
it  is  not  a  common  in  grofs  when  it  is  for  all  mv  cattle  Itvant  et  cou^ 
chanty  on  fuch  and  fuch  acres  of  my  land  as  well  as  for  all  my  cattle 
throughout  the  kingdom :  the  jury  find  a  right  of  common,  and 
becaufe  ftrifUy  it  cannot  be  prefcribed  for,  as  one  of  the  three  forts 
as  Mr.  LittUton  mentions,  (hall  a  man  therefore  loofe  his  common  ? 
Though  we  are  to  follow  the  rules  of  law,  yet  reafon  is  to  be  ob- 
ferved  too. 

^  r   . g  -1        •  Pemberton  Juftice,    There  may  be  other  commons  that  are 
*•  ^     ■'    not  precifely  of  thete  three,  and  it  is  fit  there  fhould  be  a  remedj 
i^ere    it    Is  clear  diat  a  man  has  a  right;  to  which   the  reu 
agreed. 

And  judgment  was  given  for  the  plaintiff,  viz.  that  fuch  a  com« 
mon  is  wS  enough  suledged  by  prejcripiion  as  well  as  by  ufag§ 
and  cuftonu  (1) 

(i)  Bat  fee  the  cafet  of  Bean  ▼.  Btooo^  %  BL  Rep*  916.  |  ¥riU:456,  and  GrimAtaA 
T.Mariow9  4TeriiiRep.  719. 


Cafe  31. 

Traadttlent  iet- 

tlement. 

3  Co.  Si. 

a  Lev.  146. 

3Keb.  8^ 

s  Vern.iS5. 

510. 

lAne,  S2. 

Bridg.  13. 

ft  Wilf.  356. 

Cowp.  43a. 

705. 

%  TennRep^ 

587. 

4TennRep.39. 


Butler  againfi  Waterhoufc* 

^  ROVER  and  converfion.  A  fpecial  verdid  finds  a  deed  of 
''  fettlement  for  eighty  years,  with  feveral  other  limitations,  wi^ 
a  provifo  of  revocation  as  to  all  the  ufes  iave  the  eighty  years,  and 
afterwards  a  (ale  to  the  defendant  without  revocation  or  confent  of 
truftees ;  concluding,  that  if  by  the  27  £//z«  c.  4.  it  be  void  againft 
the  defendant  as  fraudulent,  then  they  find  for  the  plaintiffl 

The  queftion  was,  if  the  Court  could  judge  of  fraud  i 

It  was  argued  that  diey  could  not  judge  it  fraudulent,  unleis  the 
jury  had  found  it  fo. 

On  the  other  fide  it  was  urged,  that  the  Court  might  judge  of  the 
provifo  in  the  [fbtute  27  Eliz,  c.  4.  and  if  this  fettlement  were  void 
within  that  aft  bv  reafon  of  the  power  of  revocation.  There  was 
cited  the  cafe  of  Standon  v.  Bullock^  3  Co^  82.  Brtwnl.  190.  Bridgm* 
23.  Lane  22. 

Jdjomatuu 


Morrfi 
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Morris  agatrifl  Wilford.  Cafe  32, 

Trinity  Term^  28  Car.  2.  Roll  479. 

/COVENANT  to  favc  the  plaintiff  harmlefs  as  to  the  perfonal  A  rcieaft  /ball 
^^  eftate  oi  Sir  Samuel  ^terlingj  the  teftator,  in  truft  for  his  wife  ^^^^^J?™^** 
and  children :  the  breach  was  affigned  in  a  fuit  againft  the  plaintiff  lhl%artfci!^ 
and  putting  him  to  charge.     The  defendant  pleads  a  releafe  of  all  fmrp^fe  for 
die  plaintiff's  right  and  demand  of,  in,  and  to,  the  perfonal  eflate  ^^|j^**  ''  ^** 
of,  &c.  according  to  the  cuflom  of  London^  or  otherwife.  g  ^^'^  j^^ 

The  plaintiff  demurs  becaufe  the   releafe  is  particular,  and  the  |'^     j^^^^ 

breach  was  in  the  teflator's  life-time,  and  the  damage  was  uncer-  814.-^40. 

tain  and  therefore  could  not  be  releafed  \  the  executors  could  make  S*  C-  2-  Jow»» 

no  compofition  for  it  till  it  was  determined,  •  for  that  would  be  a  s°J*  Frecm* 

devaftavit  in  them ;  as  was  the  cafe  of  Nordon  v.  Levett^  reported  474. 

in  3  Keb.  691.  a  releafe  of  all  demands  bars  not  a  covenant.  25  Yciv.  156. 

jtfftze  7.     And  that  cafe  has  been  taken  for  law  all  along.  Co.  Lit.  3  Ll/.^yl"* 

185,  265.   In  Hoe^s  cafe^  5  Cb.  71.   A  releafe  of  demands  in  a  perfo-  i  show.  150. 

nal  eflate,  no  bar  to  a&ion  for  battery  before  ;  and.  notwithflanding  3  ^^»  ^n- 

a  releafe  of  all  demands^in  or  to  the  goods  and  perfonal  eflate  to  the  ^^^^1  "9' 
executor,  yet  may  they  be  taken  in  execution  for  damages  recover-         L  47  J 
ed  after  on  breach  of  covenant  before ;  and  this  is  no  more  than  a 
releafe  of  right  to  land  by  debtee  to  debtor,  or  his  heir. 

On  the  other  fide  it  was  urged  he  can  never  have  execution 
againft  his  own  releafe,  here  is  nothing  liable  but  only  the  perfonal 
ruate;  and  therefore  that  is  difcharged  by  the  releafe. 

Adjomatur.  \^a) 

(tf)    J01CSI9  Wtld,    and  Twisdek  tord    Ch'itf  Jufiice    contra.     The   caf« 

Jgftka,  were  of  opinion  upon  the  firft  ar-  was  argued  a  third  time  in  Hilary  Term 

gument  in  Mich.  Term,  29  Car.  z.  that  30  &  31  Car.  a.  when  by  the  whole 
the  releafe  is  no  bar  notwithftanding  the   ..  Court  judgment  was  given  for  the  plain- 

rauraJ  vords,  for  being  made  for  ^arffVv.  .--.--       -             ,-_ 
Isr  purpofet  the  general  words  are  to  be 
foioed  by  the  particular  purpofes.  R  a  xv  t  - 


The  King  againft  Carpenter.  Cafe  33. 

INFORMATION  in  nature  of  a  quo  warranto  againft  the  The  king  it 
^  defendant,  who,  as  a  fanner  of  the  city  of  London^  claimed  feveral  ^°Jl^I,"afu'I,fi 
dudes  belonging  to  the  water  bailage^  as  two  pence  a  chaldron  for  the  mere' right 
coak  imported*    And  held  per  Curiam,  that  a  verdift  upon  the  inafw  w^r- 
^uo  warranto  upon  the  mere  right  concludes  the  king  j  but  on2ii  [I'l^.^j^.^^ 
information  it  does  not. 

Held,  that  the  pxxpx  has  been  time  out  of  mind  confervator  of  The  Mayor  of 

^tTbamtS.  London  U  con, 

^^  .  lervatorof  THE 

Tm AM  X s  by  prefcription.    Lawi  of  Lond.  i  So. 

Held 


4t^ 


Oaaa  {pdlft- 
flMaCfornoc 

the  defendant 
if  bound  to  ic- 
for  ntf  fonr  rr- 
■nr^y  the  inha- 
bitaoti  of  the 
countr  may  be 
witncwt* 

6  Mod.  |07. 

1  Burr,  i  59* 
BttlLN.P.tSS. 
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Held  and  resolved,  that  if  an  indidment  be  againft  a  man  for 
not  rqairing  a  publick  bridge  which  he  is  bound  to  repair  ratione 
tenura^  that,  in  fuch  cafe,  perfons  of  die  county  are  aUowed  to  be 
'witnefles,  b<^caufe  none  elfe  can  teftify,  &c.  [a)  In  cafe  of  adion 
on  the  ftatute  of  hue  and  cry  againft  a  hundred,  none  of  the 
hundredors  can  be  witnefles,  becaufe  any  one  of  them  is  liable  to 
pay  the  debt  after  judgment  againft  the  hundred.  A  parifliioner 
cannot  be  a  witnefs  on  a  queftio^,  whether  land  be  within  the  parifli 
or  not :  {b)  but  a  legatee  of  a  foiall  fum  of  money  has  fometimes 
been  aUowed  a  witnefs  to  prove  a  will,  (c)  In  cafe  of  queftion 
about  a  toll  for  a  ferry,  watermen  have  been  aUowed  witnefTes. 


In  a  qoeftioA  And  fireemen  here  in  this  cafe  of  London^  where  it  is  hard  to  have 

^***ti^*^^'  odier  witnefles,  and  it  is  very  improbable  •  they  fhould  be  biaflfed  in 

entitled  to  a 
port  duty  tbe 
frttmem  anj-hit 
witnefles. 

8.  C.  %  Lev.  131. 

•[48] 


their  fwearing,  it  being  fo  very  little  or  nothing  to  their  advantage. 
And  ALL  THE  JUDGES  (except  JoNEs  ^i2/^/V#}  held  that  freemen 
might  be  witnefles.  {d) 

Pofty  146.    DoogL  359.  374«    Efpinafle  Dlgeft,  t  edit.  706. 


Theteftimony 
ofa  witneft  on 


It  WAS  HELD  LIKEWISE  by  the  Court,  if  a  witnefs  (wear  in  a 
one  trial  may  ^^"'^  ^^^  *^»  ^*^*^>  ^^  another  trial,  one  that  heard  him  may,  upon 
after  hit  death,    oath,  repeat  his  teftimony,  and  it  ftiall  be  good  evidence,  {e) 

be  given  in  evi* 

dcflce  oa  another  trUl. 

A  yerdia  be«         But  a  verdiS  between  private  perfons  may  not  be  read  as  any 
♦r^ri^amiot     cvidcnce  againft  the  king  in  an  informauon  upon  a  quo  war^ 

be  given  in  evi-   TiitltO» 

dcnce  againft 

THKKiiKi.  iKeb.3S4.    iRa^.  730.    Hard.  461.    YeW.  22.     3  Mod.  i4r.    Hob.  53.    a 

Stra.  1J51.    Bull.  N.  P.  139. 


(tf )  Tnhabitanti  are  in  this  cafe  rend^- 
cd  comperent  witneifea  by  x  Anncy  ft.  i. 
f.  i8.    See  6  Mod.  307. 

(^)  See  Hockley  v.  Lamb,  i  Ld.  Ray. 
731.    Efpinafte  Digeft,  2  edit.  713. 

(f)  By  25  Geo.  2.  c.6.  f.  3.  anv  beneficial 
devifey  legacy,  eftate,  intereft,  gift,  or  ap- 
pointment made  to  any  perfon  being  a  wit- 
nefs to  any  will  or  codicil  ftiall  be  Wid, 
and  fuch  perfon  be  admitted  a  witnefs. 
Bull.  N.l\i65. 

(</)  See  Cook  v.  Baker,  3  ICeb.  12. 
Lord  Doriet  v.  Carter,  3  Keb.  300.  Rex 
V.  Pbilipi  and  Arcber,  Bull.  N.  P.  289. 
Rex  V.  Bray,  BolL  N.  P.  290.  Corpo- 
ration of  Sutton  Cofield  v.  Wilfon,  1  Ver- 
non* 254.  12  Viner  Abr.  17.  Dodfwell 
V.  Noct,  2  Vern.  318.  Sadler*8  Company 
▼.  Jonctf  6  Mod.  165.    Bridgport  cafe. 


12  Viner  Abr.  20.    Tbe  City  of  Londos 
V.  the  Unfree  Merchants,  Poft,  146. 

(<)  But  the  record  of  the  caufe  mnft  be 
produced,  or  fuch  hearfay  evidence  is  not 
admiftiblc,^PEMBCKTOK  Chief  JuJIice, 
Poft,  163.  and  fee  the  cafe  of  Sampfon  ▼. 
Tothil,  I  Sid.  325.  Sir  John  Fcnwick*a 
cafe,  5  Sute  Trials,  73.  that  the  evidence 
given  by  a  witnefs  at  one  trial  cannot,  in 
the  ordinary  courfe  of  juftice,  be  made  ufe 
of  againft  a  defendant,  on  the  death  cf  Inch 
witnefs,  at  another  trial.  2  Hawk.  P.  C, 
46.  f.  12.  But  in  cafes  of  cufiwa  or  ro/u, 
and  in  general  in  all  cafes  where  hearfay  and 
reputation  are  evidence,  the  depofitionof  a 
witnefs  in  chancery  may,  after  his  death, 
be  read  in  evidence  on  a  trial  at  law.  Bull. 
N.  P.  139,  240. 


Maykahi^ 
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Maykard   Serjeant  urged,  that  in  the  diirty-fourth  year  of  On  evidence  of 
Edward  the  firji  the  city  complained  of  bringing  in  coals  as  a  nui-  conftant  pay- 
&nce;  and  therefore  their  duty  could  not  be  before  that  time.     In  w^rw-^liiw* 
the  reign  of  Richard  the  fecond  they  had  a  grant  from  the  king  for  on  coals  import- 
a  halfpenny  a  chaldron  of  coals,  and  therefore  it  cannot  be  a  pre-  edintoLWw,^ 
fcription ;  it  is  moft  plain  fea  coals  have  been  not  burned  time  out  ^^jj^in  tbe^Se 
of  mind  here  in  London^  and  therefore  no  prefcription :  and  among  of  legal  memo- 
their  duties  they  claim  for  hops  which  have  not  been  time  out  of  ^9  may  be  pre- 
mind.  ^"™;^- 

12  Co.  4.  34. 

However  upon  evidence  of  conftant  payment,  and  their  ancient  ^tra^*!*2'^'* 
tables  of  duties  for  goods  imported  into  London-^  a  verdidt  was  given  2  Vezey,  III. 
for  the  defendant.  (/ ) 

(/4  See    the    cafe   of  the  Mayor  of      Knott  and  others,  Cowp.2X4«  and  FiAer  t. 
Ringfton-upon-HuU    v.    Homer,    Cowp.       Profler,  Cowp.  217. 
101  to  II 1^  in  pointy    and    Eldiid^^e  t. 


Anonymous,  Cafe  34, 


H 


I 


ELD  PER  Curiam,  upon  motion,  that  to  prove  a  will  in  AmanJ^musto 
common  form,  and  to  have  a  probate  under  feal,  a  writ  of  grant  ^or*  of 
mandamus  lies.     Fitzh.  202.  Style  22.  Duncomb*s  cafe  here  in  this  *  ^*"- 
court  in  Lord  Halb's  time.     And  a  mandamus  was  accordingly  iRoWR^P-  «o7« 
granted  in  this  cafe.  f%nt  «S. 

I  Sid.  251.  yj%m 
X  Lev.  l%^,    Carth.  457.    Sdlesy  7.    i  Bl.  Rep.  640.  668*    ^  Burr.  2295* 

Anonymous. 

N  A  TRIAL  at  bar  upon  an  iffue  direded  out  of  chancery,  conr  «  My  will  in 

ceming  the  republication  of  a  will,  it  was  resolved  by  all  the  "  the  hands  of 

Court,  that  thefe  words,  "  my  will  in  the  hands  of  J.  S.  fhall  ftand,"  "  ^^j  ?^^ 

amount  to  a  good  republication.  good  repoblica* 

tion. 
I  Roil  Abr.  6iS.    Moor, 429.     Cro.  Elie.  493.     2Vem.209.    Wentworth,  36.      lEq.  Caf*    Abr.  407. 
Cowp.  49.  130.     Dougl.  31.— —But  fee  Powell  on  Devife$,  655,  where  this  is  fuppofed  to  be  the  cafe  of 
Collier  v.  Collier,  reported  2  Ch.  Cafes  72.     i  Freem.264.  and  cited  in  Alford  v.  CatIc,  2  Vern.  209. 

•  Lcc  againji  Stephens  and  others.  Cafe  35* 

Trinity  Term^  29  Car.  2.   Roll  715.  *  [  49  J 

p  J  EC  T  M  EN  T.     Special  verdift.     A.  being  feifed  of  the  A  de^ife  to  A. 

^  lands  in  queftion  devifes  the  fame  to  James  conditionally,  *'  that  '^"'''JJ'^J*'*^ 

«*  he  (hall  allow  to  my  fon  Nicholas^  meat,  drink,  apparel,  wading,  ^^^  x^S^on^ 

"  and  lodging  during  his  natural  life.''  of  the  teAator 

^  meat|  drink^ 
**  apparel,  waihing   and   lodging  during    his  natural    life,**  conreys  an  eftate  in  fee  to  A.  ■    S.  C. 

PoUrxf.  539.  S.  C.2  Jones  107.  Ante,  36.  2  Lev.  162.  3  Kcb.  589.  3  Lev.  70.  Cro.  Elia.  525. 
Cro.  Car.  51.  Cro.  J^.  415.  Mod.  Ca.  no.  2  Bl.  Rep.  93s.  1225.  '  ^^'  ^^P*  ^45*  3  ^°^  ^^C* 
••  DevUe**  (N.  4.)     3  Term  Rep.  356. 

Vol.  n.  E  The 


so 


Eafter  Term,  31  Car.  2.  io  B.  R. 


^««  The  folc  queftioa  was,  if  James  took  a  fee  fimple  by  this  devHc 

STiraiif t.     ^^  ^^7  ^^  cftate  for  his  own  life  ? 

Mr.  PoLLEXFEN  urged  Collier's  cafe^  {a)  that  where  die  money, 
is  to  be  paid  annually  and  not  as  a  fum  in  grofs^  but  fuch  which  may 
arife  out  of  the  profit s^  the  devifee  has  then  only  an  eftate  for  life; 
and  that  here  the  teftator  intended  it  (hould  be  out  of  the  profits 
chat  Nichlas  (bould  be  maintained. 

But  Pemberton  Juflice  took  a  diverfity  in  thofe  cafes  cited  by 
Mr.  Pollexfek,  where  the  money  to  be  paid  was  fomewhat 
gruit»l  andfecurol  before  the  death  of  the  teftator,  and  where  dM 
charge  is  laid  by  the  teftator  on  the  devifee. 

Saunders  argued  that  it  is  a  fee  fimple;  for  Nicholas  has  no 
manner  of  provilion  elfe,  but  only  an  allowance  of  meat  and  drink.' 
It  is  plain  the  teftator  defisned  the  maintenance  to  be  for  Nicholases 
own  life,  and  not  that  when  James  fhould  die,  Nicholas  (hould 
ftarve :  and  therefore  it  is  clear  that  James  muft  have  a  larger  eftate 
than  for  his  own  life ;  for  otherwife,  inftead  of  having  a  benefit  by 
this  will,  he  will  be  damaged  and  prejudiced  by  it  if  he  fliould  per- 
form the  teftatpr's  wiH,  viz.  provide  for  Nicholas  during  his  life.  If 
this  were  not  a  fee,  Nicholas  muft  faft,  and  have  no  locking  till  tho 
quarter's  rent  be  paid,  or  the  profits  come  in,  and  fo  there  would  be  a 
charge  without  any  profit;  for  fuppofe  James  fhould  maintain 
Nicholas  for  half  a  year  and  then  die,  he  would  have  loft  by  the  will. 
Nicholas  muft  be  provided  for  daily ;  now  profits  iftue  not  daily  out 
of  the  land. 

For  which  rcafons  it  was  adjudged  by  all  the  Court  that 
James  had  a  fee  fimple. 

(«)  6  Co.  16. 


Cafe  36* 
♦  [  SO  ] 

A  prohibidon 

lies,  if  the  fpi- 

ritutl  Coort  re- 

fuic  a  plea  to 

the  jttriiliiSioiit 

or  proceed  in  a 

llhel  for  a  If- 

gacy  to  be  paid 

out  of  lands. 

6.  C  »  Jonet , 

130. 

S.  C.  ft  Lev. 

ao9. 

8.C.  sKeb. 

440.  45S.  400. 

2  Roll  Abr.  »84. 


•  Baftard  againft  Stockwell. 

X^ R.  POLLEXFEN  moved  for  a  prohibition.  The  cafe 
^^  was  thus :  |.  S.  libels  in  the  confiftory  court  of  the  bifliop  of 
Exeter^  againft  C.  and  D.  two  fifters  to  B.  and  executors  of  his  laft 
will,  for  a  legacy  left,  &c.  They  pleaded  no  aflets,  and  made  a  fpe^- 
cial  allegation  that  A.  their  father  was  poflefled  of  feveral  long  leafes 
in  feverS  tenements,  and  devifed  them  "  to  B.  his  fon ;  but  if  he 
^  fhould  die  unmaried,  or  if  he  fhould  marry  and  die  without  ifTue^ 
«  then  C.  and  D.  his  two  daughters  to  have  thofe  leafes,  &c."  and 
that  B.  dying  without  ifTue,  they  claim  as  devifees  of  A.  their  father, 
and  not  as  executors  of  B.  their  brother;  and  the  Court  there  over** 
ruled  this  plea  of  theirs. 


Hob.  265. 


F.  N.B.45.    a  Roll  Rep.  433.    Cro. 
X  tcT.  164.    2  l«eT.  i6«.  187. 117.  aa».    IStta.  %j^. 


Jac.  279.    Palm. 
Cowp.42^424, 


lao.    Poph.  %%. 


And 


Eaftcr  Term,  31  Car.  2.  in  B^  R^  5|^ 

Ami  1  firohibkioa  was  granted  t>epii4e  it  ii  matter  of  title  md|      Bastako 
iriudi  they  ought  not  to  meddle.  Stock^ij-i. 

And  held  per  Ci^riam,  that  none  can  fue  in  the  eccUHaftical 
court  for  a  le^c^  arifu>g  out  pf  lam},  becaufe  not  within  theif 

tUmif&DCCf 


Follard  agamjl"  Kvzns  and  odiers^  Ca(e  37^ 

C\A  $  £.  19  nature  of  a  coafpiracy.    The  declaration  flated,  that  the  a  writ  of  con. 
defendants  by  combination  and  copfpiracy,  &c.  did  procure  die  Vpiracy  muft  be 
plaintiflF  to  be  caufelefsly  indiftcd  of,  &c.     The  defendants  were  ail  f «.?7**  ^.' ' 

*         «  •!  'r*  •    n       1  I  !•  rt     ■     but  an  tf<!7w«  on 

found  npt  futityy  except  Evamy  againit  whom  there  was  a  verdidt,      the  cafe  in  thf 

nature  o(  con- 
It  was  moved  in  arreft  of  judgment  that,  upon  this  record,  it  ap-  0>*«racy  for  a 
pears  the  declaration  is  felfej  for  ^  conspiracy  cannot  be  in  or  by  ^ilrfSTJ^ul^* 
/Mr,  but  between  two  at  the  leaft^  and  Fitzherbert  was  cited  for  it.     agamft  0«<per« 

fononlyyaf- 

But.it  was  anfwered  and  refolyed  by  the  Court,  that  in  a  writ  though  the  jurjr 

ifc§nf^r^cy  it  is  true,  (a)  but  in  an  aaion  of  the  cafe  it  is  otherwife  j  bu"**'!,^"^^^^^ 

jvaA.  though  this  be  like  die  other,  yet  it  is  not  the  (ame.    And  this  declaration  mu^ 

diverit^  has  been  often  allowed  in  this  co^rt    As-  )ikewife  diat  in  ihew  that  the 

a  writ  cf  confpiracy,  it  nuift  be  alledged  that  the  party  was  legiti^  S[  a!J?n*d*"*  '* 

fiiA  acfkietatus  inde^  and  (hew  that  it  was  a  fair  acquittal,  (b)  ^^  ^    '      ^ 

But  dus  a£don  will  lie  for  fuc^  a  malicipus  profeci^tii^  where  *  the  i  v^t.'V«.  ist' 

hay.  &i;id  21X  igfwramusy  &c.  234- 

^  lSaund.22.9. 

Judgm^jt  for  Ae  plaintiff,  ^cj  *  £  5^  ] 

(«)   Fkx.  N.  B.  114*    ^  Bolft.  a7i.  (0  Se^  Su^lor  ▼•  M6^  x  WUf.  no. 

fSaund.  230.    Cio.  Elis.  701.    Jomth  in  point.     See  affo  Chambers  v,  Robinfon, 

J4.    Cro.Jac93.  Stra.  691.     Jones  ▼.  pwynne,  10  Mod'. 

(^)  9  Co.  56.     X4I  Co.  1.3.     X  Std.  15.  248.  214.  and  Weeks  Y.Fentum,  4  Term 

Cio.  Jac.    131.  »30.      Cro.   Car.   2^6i  Rep.  047.  that  an  adion  for  a  malicious. 


(^)  9  Co.  56.     X4I  Co.  I.3.     X  Std.  15.       X48.  214.  and  Weeks  Y.Fentum,  4  Term 
;^  Jac.    X3t.  »30.      Cro.   Car.   2^6i      Rep.  04^.  that  an  adion  for  a  malicious. 
|tn.  1 14.    Doiigk  21^  and  ^oigaa  v.      proifecurioa  will  lie,  thovgh  the  defendant 


]Bqfbei^a  Tom  Rtf,  ^$u  p*  ^fu^n^xxtd  oo a  defeft  in  tl^  indi<3ment» 


Qsardmer  agetinft  Dvdgatt.  jCafe  38^ 

|>£B  T  jon  a  f^eriff'?  hond^    Upon  oyer  of  the  conditionjdt  ap-  Defct  on  a  Ae 


pcified  to  be  Jfbr  an  appearance 


1^    VfOTi  oyer  of  the  conditionjdt  ap-  Defct  on  a  i 
uimce  in  the  King's  Bench  coiu't,  in  ritf 's  bond 


con« 
an* 

.  lain-', 
t'lflfin  a  plea  of 


ff«%a6  of  ooe  hupdred  ppMods,  whereas  the  writ  was  de  pfacito  J^^"^^^  ^^ 
irmifipreJIfionis  ac  efiam  bilUe  df  debifo. ont  hundred  ppunds.  tiarin  a'pk 

Mr.  Pai^utXFEN  argued,  that.thiiB  bond  was  not  wacranted  by  the  It  gMd/^aU    ^ 
Amuu  of  2^  /fr»»  6.  c.  10.  upon  account  pf  thiis  variance.  <^o°8h  (he  wHt 

"  is  to  anfwer  in  a 

Holt.    The  appcanuice,  and  the  da^  and  the  court,  and  the  pie«  of  trefpafs 
jprtf  af  whofc  firi^  *c.  arc  aU  well  cxprcfled  as  they  O^ould  be  j  and  "^'^l^, "'  '"'• 

%  LcT.  X13.  177.  xSo. 

£  %  the 


<2 


Gardikiii 

DOOOATS. 


A  bail  bond  if 
f<n  the  appear- 
tnce  of  the  de- 
fendant accord- 
ing to  the  writ, 

Cro.  Jac.  s86. 

1  Saund.  21. 

»  Vent.  237.  ' 

2  Lev.  I  So. 
Stra.  1 155. 
I  Term  Re 
240. 


Up. 


Eaftcr  Term,  31  Car,  a.  in  B.  R. 

die  ac  etiam  is  not  of  the  fubftance  of  the  writ,  but  only  declares  die 
intention  how  he  will  declare,  and  is  grounded  on  the  ftatute 
13  Car.  2.y?.  2.  c.  5t. 

DoLBEN  Juftice  cited  t6e  cafe  of  Fillers  v.  Ha/IingSy  (a)  where 
exception  was  taken  becaufe  the  obligation  was  for  one  hundred 
pounds,  for  that  a  bond  of  forty  pounds  was  fufficient  to  excufe  the 
fherifF  from  efcape ;  but  held  well  enough,  though  a  greater  fum ; 
and  the  writ  was  de  tlactto  debit i  a  hundred  pounds  and  the  condition 
of  the  {herifPs  bond  was  only  debiti^  and  yet  held  good :  the  defign 
of  the  ftatute  was  to  prevent  extortion  and  opprei&on;  and  here,  in 
this  court,  HilL  27  &  28  Car.  2.  a  bond  was  adjudged  good  (b) 
where  the  condition  was  to  appear  coram  jufticiariis  de  baucoy  where 
it  fhould  have  been  coram  domino  rege. 

Resolved  that  the  bail  bond  was  good  in  the  principal  cafe,  and 
judgment  for  the  plaintiff,  [c) 

Agreed  by  the  Court,  that  the  bail  bond  to  the  fherifF  is  to  make 
him  appear  according  to  the  writy  and  not  according  to  the  condition 
of  the  bond  ;  and  the  bail  are,  by  virtue  of  the  bond,  engaged  that 
he  fhall  anfwer  according  to  this  writ,  if  it  require  fpecial  bail,  (d) 
either  to  render  him  or  to  give  fpecial  bail ;  which  if  he  do  not, 
they  will  not  file  his  appearance  but  fue  the  bail  bond,  (e)  and  the 
bail  can  never  plead  to  it "  quod  comperuit  ad  diem  i**  for  it  is^no  ap-^ 
pearance  till  filed*  (f)  This  is  the  confbmt  practice  of  the  court; 
every  bail  ought  at  his  peril  to  fee  and  take  notice  *  of  the  writ  before 
he  is  bound,  diat  thereby  he  may  know  what  it  is  he  engages  for;  if 
he  do  otherwife,  he  is  bound  to  do  he  knows  not  what,  and  he  mufl 
fufFer  for  it.  (g) 


(«)  Cro.  Jac.  286. 

\k)  This  feems  to  be  the  cafe  of  Kir- 
bridge  v.  Oykey  2  Jones,  46.  in  the  King's 
Bench,  where  it  is  faid  to  have  been  ad- 
judged good,  S.  C.  3  Keb.  686  ;  but  S.  C. 
2  Lev.  180,  a  writ  o(  error  was  brought 
<nd   adjourned,  and  lee  Moor  v.   Finch, 

Lev.  177. 

(f )  See  the  cafe  of  fCirkbridge  ▼.  Wil- 
fon,  where  the  bond  was  to  anfwer  the 
plaintiff  generally  without  faying  in  what 
sAion  ;  and  held  good,  2  Lev.  123.  So  in 
Lawfon  v.  Haddock,  where  the  writ  in 
Orefp^ft  was  to  appear  before  *'  the  lord  the 
**  king,**  and  the  condition  was  to  appear 
**  before  the  juftices  of  the  King's 
Bench.**  2  Vent.  237.  See  alio  Cudwell  v. 
Dunkin,  2  Jones,  137.  Grofvennr  v. 
Soame,6  Mod.  122.  Rufhworth  v.  Wade, 
poft,  94.  Rench  v.  Britton,  10  Mod. 
327.  Tidd's  Pradice,  107. 

{d)  Poft,  183. 335. 

(e)  See  4  &  5  Anney  c.  16.  12  Geo.  i. 
c.  29.  and  5  G«D.  2.  c.  27. 

(/)  See  Ctnnichael  t.  Chandler,  5 
Sarr.  2683. 

(g)  By  12  Geo.  i.  29.  the  (heriflF  fhall 
not  uke  a  bail  bond  for  more  than  the 
fum  fwom  to  by  the  plaintiff,  and  indoried 
on  the  writ  3  but  the  general  pndtce  it  to 


take  it  in  double  the  fom  fwoni  to, 
Norden  v.  Horfley,  2  WilC  69.  The 
condition  of  this  bond,  which  is  for  tbn 
appearance  of  the  defendant  on  the  return 
day  of  the  writ,  can  only  be  performed  hf 
putting  in  bail  to  the  adion,  5  Bnrr.  2683. 
The  bail  are  bound  by  their  recognisance 
to  fatisfy  the  plaintiff  his  dekt  and  c^,  or 
to  render  the  principal  into  his  cuftody,  if 
judgment  (hould  be  againft  the  defendant. 
Sellon*s  Praa.  147.  If  the  bail  bond  be 
forfeited,  and  the  bail  fued  purfuant  104  ft 
5  Anne,  c.  16.  they  are  liable  to  paj  what  is 
really  due  to  the  plaintiff,  though  beyond 
the  fum  fwom  to,  and  coftt  to  the  AUI 
extent  of  the  penalty  of  the  bond.  Rnk^ 
Michaelmas  Term,  8  Anne.  2  Stra.  in6a. 
Tidd*s  Praa.  1 C7.  Dougl.  330.  this  is  aUb 
the  praaice  in  the  Common  Pleas,  Mitdxl 
V.  Gibbons,  1  H.  Bl.  Rep.  76.  SeeCoiip, 
71.  The  extent  however  of  theliabil}^ 
of  BAIL  t^tbtoBion  was,  as  the  lepoim 
obferves,  unceruin,  6  MmL  266.  i  Salk* 
loa.  3  Keb.  and  has  been  matter  of  mock 
controverfy,  SeUon*s  Prad.  1 57.btttit  fceaa 
now  to  be  fettled,  that  although  die  plain- 
tiff recover  more^  the  bail  arc  only  liable  co 
the  extent  of  the  fum  fwom  to  in  the  wii^ 
Stra.  922.  Rule,  Eailer  Tern,  5  Goo.  •• 
and  coftsyTiddf  131  to  tto. 

HiU 
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Hill  againfi  Boomer.  "  Cafe  39. 

PROHIBITION;  dechration  therein ;  and  plea  to  it;  and  de*  Tkequeftion 
^  murrer  thereon.  whether  a  per- 

The  cafe  was  thus.     A  parfon  is  cited  to  appear  before  his  ordi-  J-,^**?^**^ 
nary  for  that  he  being  a  layman  took  a  benefice.     The  declaration  a 'benefice,  fluu* 
ftated  diat  he  was  a  prieft  ordained,  &c.     The  defendant  pleaded  be  tried  by  tbi 
that  he  was  not  a  prieft  at  the  time  of  the  admiifion,  inftitution,  Ji^^  "<*  »«>t^ 
tor.  et  bccfaratus  eft  verificare.  The  plaintiff  replies  that  he  was  a  flrthoZhl^^ 
prieft  ordained  according  to,  &c.  at  the  time  of  his  prefentation,  &  14  Car.  a. 
admiffion,  inftitution,  and   induftion,  at  Bofton^  in  the  county  of  J;^*  «3'fay» 
drmvallj  it  hoc  paratus  5/?,  verificare.  «  perfo^  Mt 

The  queftion  was,  whether  «  prieft  or  no  prieft"  fliould  be  tried  «<  fliaii"be  dif. 
per  pais.  *'  *Wed,  and 

By  the  ftatute  14  Car.  2.  c.  4.  "  no  perfon  who  is  not  ordained  *'  ?"*«*»  "»«* 
«  a  prieft  or  deacon,  according  to  the  form  of  epifcopal  ordination,  «  t^wTn^du 
^  fiiall  have,  hold,  or  enjoy  any  parfona^e,  vicarage,  or  benefice  with  <<  if  he  was  na. 
*  cure,  or  other  ccclefiaftical  promotion,  but  fcall  be  utteriy  dif-  *'  ^^^^y  <*«^»" 
«  abled,  and  ipJofaSfo  deprived  of  the  feme,  and  all  his  ccclefiaftical  S^^S^'of  die 
^  promotions  mall  be  void  as  if  he  were  naturally  dead."  common  law, 

he  is  not  difa- 

It  was   URGED,  that  the  plea  is  good,  becaufe  it  (hall  be  tried  bled  until  he  it 
per  paisj  for  being  a  fpecial  iflue  it  ought  to  be  fo  tried  [a)  ^"jj^o/d** 
and  that  the  defendant  could  not  pray  a  writ  to  the  biftiop,  becauie  privation  b^* 
the  plaintiflF  in  his  declaration  lays  not  by  what  biftiop,  but  only  that  longs  to  the  bi« 
be  was  a  prieft :  in  Raftal  {b)  it  is  faid,  that  in  pleading  a  bargain  ^^P* 
and  (ale  he  ought  to  fey  in  what  court,  otherwife  it  would  be  in-  *•  c.iLey. 
finite  bbour  to  (earch  all  courts.     So  in  our  cafe,  to  fend  writs  to  1^^^  ^  Tones, 
all  the  bHhops.  {c)  This  purely  belongs  to  the  biftiop,  and  there  is  tv'. 
no  way  to  get  him  out  but  by  deprivation  firft.  s.c.  rKeb. 

Mr.  Pollbxfbn  e  contra.    This  is  within  the  jurifdiftion :  the  ^'y   5  ^^ 
a&  of  uniformity,  13  and  14  Car.  2.  c.  4.  feys  the  church  is  **  void  319.*"  '^°^ 
^  and  not  full,  except  a  prieft  ordained,  &c/'  and  therefore  it  may  2  Ler.  199. 
be  tried  at  common  law,  as  by  eje&ment.     If  he  could  be  turned 
out  only  by  deprivation,  then  the  ccclefiaftical  court  might  have 
coodance ;  now  diey  are  not  judges  of  the  fe£l  at  all;  they  would 
knre  ^  prieft  or  no  prieft"  tried  by  the  country,  and  admiflion  and 
iiiftitntiQn  tried  by  the  bifliop's  certificate ;  if  diey  had  made  the 
time  to  be  the  fole  pobt  in  iflue,  as  by  granting  that  he  was  *  a     *  [  53  ] 
priefty  but  that  he  was  not  fo  when  preiented,  admitted,  &c.  but 
bere  are  feveral  things  heaped  together  in  their  iflue ;  moft  of  which 
do  bdoi^  to  the  ecdefiaftical  courts. 

^jucrt  Mr*  Pollexfbn's  argument,  for  I  could  not  well  hear 


i« 


\m)  Ycir  Book,  9  Hen.  7.  pL  t.  £dw.  4,  pL  24.  YelT,  »i.    Idtt.  fed.  900. 

y^  Ubl  Sue.  as9.    Year  Book,  9  {c)  Dyer  3133.    Hob.  14S. 
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.  Hxtt  ScROGGS  Chief  Juflice^    Time  here  is  merely  a  circiimftahce  M 

V    -^^  the  iffue  tendered* 

BooiiBft* 

Jones  Jujiicei  The  trial  here  in  this  cafe  oueht  to  be  by  ditf 
bifliop ;  where  a  time  is  only  a  circumftance  of  a  ^iritiial  a£t^  dier^ 
the  whole  matter  ought  to  be  tried  by  the  bifhop ;  btit  if  the  fpir)*- 
tual  ad  is  admitted,  as  pofleffion,  icd  and  the  time  only  isijueftioned 
this  (hall  be  tried  per  pais. 

Pemberton  Juftice.  The  (o\t  queftion  feems  to  me  in  dtis 
bafe  to  be,  whether  or  no  the  living  or  bertefice  be  abiblutely  void  by 
the  ftatute  ?  if  it  be  void  by  the  ftatute,  and  fo  abfolutely  vcHd  by  the 
ftatute  that  there  needs  no  deprivation  to  make  it  fo,  then  no  con^ 
flotation  ought  to  go ;  for  diey  liave  nothing  to  do  therewith,  being 
an  abfolute  avoidance  by  ftatute :  at  the  common  law  die  fuit  im^ 
to  be  there  for  deprivation  quia  mere  laicus  §  and  we  could  not  pro* 
hibit  it  becaufe  it  muft  be  avoided  by  deprivation. 

DoLBEN  Jujiice.  The  words  are  ftrong  to  make  it  Yoidi  *  Va 
^<  perfon  who  is  not  already  in  orders  by  epifcopal  ordination,  oi, 
^  fhall  not  be  before,  &c.  {hall  hold  and  enjoy,  &c.  but  (kaU  be 
^  difabled  and  ipfo  faSlo  deprived  of  the  iame,  and  the  lame  to  be 
"  void  as  if  he  were  dead,  5cc.'* 

Mr.  Holt,  in  the  Hilary  Term  fcdlowii^,  argued  it  again,  thailf 
a conjultation  ought  to  go;  for  the  matter  is  nothing  but  this:  a  rec- 
tor IS  libelled  in  the  court  thriftian  to  be  deprived,  becaufe  not  a 
prieft  at  the  time  of  his  admiffion,  &c.    The  fpiritual  court  had 
iconufance  Of  this  matter  before  any  a£l'of  parliament ;  for  to  be  a 
prieft  was  a  necefiary  qualification  by  the  common  law  as  to  that 
matter.    Dyer  292;  and  the  ad  of  uniformity  is  no  more  but  an  af- 
firmance oJF  the  eommon  law^  and  does  hot  make  it  ipfo  fa&Q  void^ 
but  only  voidable  by  deprivation,  which  only  can  be  in  the  ipiritual 
*  [  S4-  i    c^^^rt :  now  here  arc  no  words  that  take  away  their  jurifdifldon ;  * 
it  fays  a  man  fliall  be  incapable,  but  it  does  not  fay  his  admiffion,  in- 
ftitution,  and  induction  (hall  be  void ;  now  this  incapacity  makes  it 
only  void  at  commbn  law ;  fuch  as  is  the  diiability  of  a  perfon  iit* 
tainted  or  of  an  alien,  he  may  purchafe  but  cannot  retain;  this  does 
not  make  the  acceptance  voi(^  fo  that  deprivation  feems  to  be  fHll 
tieceflary :  befides^  the  ordinary,  quatenus  ordinary,'  has  jurifdidion  of 
the  caule;  then  admitting  the  zSt  makes  it  void  ip&  faSh  as    in 
fcafe  of  funonv,  yet  this  does  not  take  away  die  ecclefiaftical  jurif- 
didiotl,  for  they  may  examine  ftmon^,  and  though,  as  to  fimonyi 
there  is  a  daufe  that  faves  their  junfdidion  as  to  puniihing  the 
party,  yet  doubtlefe  they  tnight  do  it  had  Aere  been  no  fuch 
claufe.  {i)  As  to  the  pleadings  we  have  pleaded  diat  he  was  ^  nci 
prieft"  at  the. time,  and  concluded  with  the  country;  though  "prieft 
"  or  no  prieft"  be  triable  only  by  certificate,  yet  the  time  is  triable 
terpais.  {e)  But  if  that  be  naught,  how  comes  their  prohibition  to 
be  good  ?  for  that  he  was  a  prieft  is  their  fuggeftion. 

Mr.  Saunders  2  cmtra-.    If  a  fpecial  ifTue  be  joined»  the  bifhop 

(.0  See  the  cafe  of  Smith  ▼.  Shelboarn,      Cro.  SIis.  78S.   4  BU  Com.  6». 
Cm.  Eliv.  685.  uui  Baker  ▼.   Kottn,         (r)  Yeirfiookj  1  Hen.  7.  pi  2. 

(hall 
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fliall  try  ^  pricft  or  no  pricft ;"  but  if  the  patron  had  prcrenled,.  a$ 
doubtlefs  he  might,  and  the  bifhop  had  refufed,  a  quare  impedit 
might  have  been  brought ;  or  if  after  admiffion,  inftitution,  and  in- 
du3ion  an  ejeHment  had  been  brought,  it  fhould  be  tried  per  pais* 
ThebiQiop  cannot  originally  convene  this  caufe  before  him,  though  he 
fliall  try  it  when  the  king's  courts  write  to  him,  as  in  cafe  of  gene- 
ral baflardy,  loyalty  of  marriage,  &c. 

-ScROGGs  Chief  Juftice.  This  thing  is  triable  only  ^^r^^/x  when  it  is 
a  collateral  matter :  at  common  law  a  mere  laicus  was  incapable.  By 
a  ftatute,  13  Eliz*  c,  12.  yi  4.  a  deacon  was  made  capable ;  by  this 
ftatute,  13  and  14  Car.  2.  c.  4.  none  but  a  prieft  is  fo,  and  fo  it  is 
reftorative  of  the  common  law ;  fo  that  regularly  and  properly  this  is 
of  fpiritual  conulance.  I  take  the  ftatute  to  be  declarative  of  the 
common  law,  and  the  benefice  not  to  be  ipfo  fa6io  void,  but  that 
there  muft  be  a  deprivation ;  and  it  is  not  like  the  cafe  of  a  woman 
prefented,  for  that  is  a  perfeft  nullity.  Certainly  there  cannot  be  any 
lapfe,  for  when  a  mere  laicus  is  in,  the  church  is  full,  and  the  patron 
rouft  have  notice,  *  and  notice  is  conclufive;  and  how  can  the 
biffaop  give  notice  if  he  may  not  examine :  and  he  cannot  examine 
unlefs  he  can  cite  the  party. 

Jones  Juflice.  I  think  it  void;  and  the  ftatute  not  declarative 
of  the  common  law ;  for  the  words  are  (as  I  take  them)  "  and  (hall 
be  void  as  if  he  were  adually  dead." 

DotBEN  Chief  Jujiice.  I  think  the  z&.  only  reftorative  of  the 
cooimonlaw:  and  fuppofe  there  be  another  remedy,  fliall  this  take 
it  out  of  the- ordinal's  hands:  they  do  ufually  deprive  forfimony; 
nay,  in  Greer! s  cafe^  6  Co.  29.  they  deprive  for  not  reading  me 
thirty-nine  articles,  and  yet  that  was  no  oft'ence  before  the  ftatute. 

A  confukation  was  afterwards  granted  by  the  whole  Court, 
and  Jones  fuflice  declared  himfelf  clearly  of  opinion  with  the  others, 
chough  he  doubted  upon  the  fecond  argument. 
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Roch  againfi  Cooling. 

TTPON  motion  here  to  ftay  proceeding  in  an  acftion  of  debt 
brov^t  on  a  judgment  here,  whereupon  a  writ  of  error  was 
fued  and  pending  in  the  Exchequer  Chamber. 

Aiid  granted  \  all  things  being  ordered  to  ftay  till  the  writ  of  error 
bedetermtned.  Althoughitwas  held  by  the  Court,  asithas  been 
federal  tiroes  here  refolved,  that  fuch  writ  of  error  is  no  plea  to  fuch 
sSion  brought  on  the  fame  judgment  whereof  the  error  is  fucd.  And 
£ud  by  TflE  Court,  that  fuch  aftions  of  debt  are  not  to  be  coun- 
tenanced, unlefs  there  be  good  and  fulEcient  caufe  why  they  fhould 

1k9.  153.    Ray.  xoo.    Skio.  3SS.  590.    4  Mod.  247.    , 


Cafe  40U 

A  writ  of  error 
prnHing  cannot 
be  pitudai  in 
bar  to  an  adiioa 
on  the  judg. 
ment,  but  the 
court  vnWjiay 
tbi  procttJlngt 
unlefs  good 
caufe  be  (hewa 
why  execution 
was  fued  out. 
I  Sid.  236. 
Lutw.  602.  6^1. 
Show.  146. 


E  + 


not 
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^**^"        pot  take  the  ordinary  courfe  of  fuing  out  execution  on  their  principal 
Cooliwo.    judgment  (tf). 


(«)  The  court,  pending  a  writ  of  error, 
wiU  ftay  proceediaKs  in  debt  on  thejudg. 
ment,  even  after  judgment  is  Hgned,  Taf- 
well  V.  Stone,  4  Burr.  1454.  So  on  the 
defendant  confelfmg  judgment  in  the  fe- 
cond  a€^inn,  and  undertaking  not  to  bring 
a  writ  of  error,  they  wilt  ftay  the  execution 
until  the  determination  of  the  writ  of  error 
depending,  Cribble  v.  Abbut^  Cowp.  72. 
unlrfs  it  appears  to  have  been  brought 
merely  for  delay,  Entwifle  ▼.  Sbeppherd,  1 
Term.  Rep.  78.  Carter  v.  Roberts,  %  Term 
Jlep.  79;  note  (c) }  but  the  confcflion  of 


the  defendant,  4  Burr.  2454,  mtfutrtf  or 
the  oath  of  the  plaintiff  tl  at  it  was  brought 
merely  for  delay,  fcems  not  fufficient, 
Chriftie  ?.  Richar<<fon,  3  Term  Rep.  78.  ' 
The  Court,  however,  has  refufed  to  ftay 
proceedings  agatnft  the  bail  pending  a 
writ  of  error  on  the  judgment  againd  the 
principal,  on  the  confeflion  of  (he  prin- 
cipal, that  the  writ  of  error  wa«  brought 
purely  for  delay,  Pool  v.  Charnoclc,  3 
Terra  Rep.  79.  Kempland  v.  Macauley, 
4  Term  Rep.  436.  Evans  t.  Gilbert  4 
Term.  Rep.  436,  notis* 


Cafe  41. 

In  &tbt  againft 
an  executor,  if 
a  diVMfitnnt  be 
returned,  and 
there  be  judg- 
ment de  bents 
frofriitf  be  may 
be  held  toj^r- 
tylh^il  in  an 
adlion  on  the 
judgment 

I  Vent.  351. 
I  Sid.  63. 

1  Lev.  39. 
Carth.  264* 

2  Mod.  16. 

2  Salk.  9S. 
Comb.  106. 
Tidd*sPra£t.49. 

3  Term  Rep.  6S5. 

♦[56] 

Cafe  42. 


Dingley  againft  Halfc. 

T^EBT  againft  an  executor;  no  aflets  pleaded;  aflets  found; 
and,  upon  a  devaftavit  returned,  there  is  judgment  againft  him 
de  bonis  propriis :  the  plaintilF  brings  a  new  a6tion  of  debt  upon  that 
judgment,  reciting  all  that  matter,  and  laid  it  in  the  debet  and 
deiineU  ♦ 

Resolved,  That  the  defendant  is  bound  to  put  in  fpecial  bml 
though  an  executor;  becaufe  there  might  have  iffued  z  fieri  facias  di 
bonis  propriis.  And  though  this  be  a  new  way  to  recite,  &c.  yet  THE 
Court  knew  no  inconvenience  in  it,  it  being  now  become  the  ex- 
ecutor's own  debt :  the  fole  reafon  why  executors  are  not  bound  to 
put  in  fpecial  bail,  is  becaufe  non  conftat  whether  they  have  aJfeU  or 
no;  but  the  jury  having  found  aflets,  they  ought  to  put  in  fpecial 
bail  to  an  action  of  debt  on  fuch  judgment. — Ruled  by  the  whole 
Court* 


Anger  againft  Brookhen. 


i^M.  Whether  a 
verdiS  given  for 
^.  100  da- 
mages, and  6^. 
coAs,  and  judg- 
loeot  to  recover 
his  damages 
aforefaid  to 
jf.  too,  and 
2*  10  4^  tncrt" 
saM/0  be  good. 
S.C.Poft,8g. 
S.  C.  I  Vent 

i.  C«  a  Jones,  iiS. 
107*    I  Sauod.  ^S5 


IT  RROR.     The  verdift  was  damna  one  hundred  pounds,  and  pr9 
mifis  et  cuftagiis  fix  pence.     The  judgment  was,  that  he  do  re- 
cover  Hamnajua  praeP  ad  cent*  libras^  et  pro  increment*  ten  pounds. 


Error  affigned  that  there  was  no  judgment  for  the  fix  pence. 

And  THE  Court  inclined  that  h^/ f^»/'  libras  fhouldhe furpJu/aggy 
and  then  damna fua pradief  would  be  well  enough;  if  it  had  been 
recuperet  damna  fua  prad^  ad  valentiam  ten  pounds ;  die  ad  valentiam 
fliould  be  void,  and  the  plaintiff  Ihould  recover  all.  In  OJhrm^s 
cafe  it  was  only  damna  fua  without  ^r^rrf*,  and  fo  it  could  not  have 

I  VeoL  13a.  337.  36a.    Ray,  3S8.     YelT. 


S.  C.  Ray.  3S7.     S, 
a  Saund.  jyi.  379. 


C.  2  Danv.  456. 
Barnes,  174. 


reference 
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reference    to  any  certainty,    if  you   leave   out   thofe  words  ady       Anoie 

«C.    [a).  BlOOKHBK. 

Note,  That  cafe  of  OJbome  v.  Exton  [b).  Error  upon  a  judg- 
ment in  the  King's  Bench  in  Ireland,  where  the  jury  gave  ten  fhU- 
lings  and  fix  pence  for  damages  and  cofts,  and  the  judgment  entered 
was  quod  recuperet  damna  Jua  per  juratores  ojfejf.  ad  valorem  ten 
pounds,  and  no  notice  was  taken  of  the  fix  pence,  nor  was  that  part 
releafed  ;  and  it  was  held  naught,  becaufe  damages  and  cofts  are  sdl 
damna^  and  both  included  by  that  word  in  the  judgment.  And  judg^ 
ment  was  reverfed,  n'tji. 

Note  also  the  cafe  of  IVebb  v.  JVebb  (r),  where  error  was 
brought  upon  a  judgment  by  default  in  cafe  in  the  court  of  Common 
Pleas,  and  the  error  affigned  here  was,  that  the  jurors  upon  the  writ 
of  iuquirv  had  aflefled  more  damages  than  were  laid  in  the  declara- 
tion ;  and  the  judgment  being  ^od  recuperet  damna  fua  pradl£V  per 
juratores  pradia^  affejf.  &c.  was  *  naught.  *  F  57  1 

And  for  this  error  the  judgment  was  accordingly  reverfed. 

But  obferve,  that  in  this  laft  cafe  the  plaintiff  might,  between  the 
verdidl  and  die  judgment,  have  releafed  the  furplula^e  of  the  damages 
here  meant,  and  fuch  releafe  being  entered  upon  the  record,  would 
have  rendered  the  judgment  well  enough.     Fide  Teh.  45. 

{m)  It  is  faidy  S.  C.  Raym.  38S,  that  judgment.    But  Sir  B.  Shower  i^ds  Umtn 

dits  error  was  not  allowed  ;  buc  that  the  quaere. 

jodjtoaenc  wai  reverfed  for  want  or  a  pro-  ^    \b)  Mich.  Term,  30  Car.  2.  Roll,  504, 

per  venirtf  S.  C.  a  Jf^nes,  129.     S.  C.   i  in  the  K.ing*s  Bench. 

Vent.  350.     It    feems,   however,  by   the  (r)  Mich.  Term,  29  Car.  2.    in  the 

report,  S.  C.  Pofl,  SS,  that  th::  judgment  King's  Bench. 
was  rcvcrkd  for  this  eiror  in  entering  the 


Whitfield  agaittji  How.  q^j^^  .^^ 

jPJECTMENT.     The  cafe  was,  A.  being  feifed  in  fee  co-  ,^  ^  ^ 

venants  to  ftand  feifed  to  the  ufe  of  himfelf  in  tail,  and  after  the  given  toaleflee 

determination  of  that  eftate  to  the  ufe  of  him  for  forty  years,  &c.  re-  for  years  fl«i//>» 

ferving  A  power  "  by  provifo,  that  it  (hould  and  might  be  lawful  to  j'^fj'^'  for™j!^ 

^  and  for   him  and  his  aflignees   of  that  term  to  make  leafes  for  tv-one  yeirt  or 

«*  twenty-one  years  or  three  lives;"  A.  afligns  the  term;  the  executor  three  lives,  and 

of  the  affignec  affigns  over  to  J.  S.  ^rmf'.SV^ 

The  queftion  was.  If  J.  S.  being  the  affignee  of  the  executor  of  ^'^J^^te'rfS 
die  affignee^  may  make  leafes  for  twenty-one  years  by  virtue  of  that  fgnn^  and  to 
power  r  ^?«  ^Mg*^  •/ 

*  tbt  exeeutCTm 

Saunders  argued.  That  he  cannot  take  advantage  of  the  power  s.  c.  %  jonct, 
referved:  the  power  ought  to  be  conflrued  ftridly,  and  (hall  only  i^^- 
goto  the  immediate  affignees  of  A.  To  run  to  the  affignee  of  die  ex-  ^'  g"  l^^^ 

Hard.  415.    %  Mod.  317*    Dougl.  29a.    Powel  oo  Powertj  374* 

ecutor 
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WjiiTPiiLb    ecutor  of  an  "affignee  is  further  than  an  affignment  of  commiffionets 
jj^J^^         of  bankrupts  can  go. 

DoLBEN  Juflice.  That  is  a  qucftion,  and  that  alfo  difFtrs  from 
our  cafe  here  j  for  they  are  not  affignees  of  the  party,  but  do  come 
in,  in  tae  poft. 

Jones  Juftlce.  This  power  is  not  bound  up  to  the  perfons,  but 
is  annexed  to  the  term : 

And  it  was  agreed  by  Jones,  Dolben,  and  Pemberton, 
Jujiices^  (ScROGGS  Chief  Jujiice  abfent)  that  the  afligns  of  the 
executor  of  the  affignee  had  power  to  make  leafess  and  judgment  was 
ordered  accordingly,  ffj^,  ^c* 

Mr.  Saunders  however  the  next  term  argued  it  again,  and  urged^ 
that,  at  common  law,  a  covenant  could  not  be  affigned  over  for  default 
•  [  58  ]  cf  *  privity.  If  a  man  devife  a  term  to  his  executor,  and  that  he  (ball 
have  power  to  make  leafes,  and  dies,  and  the  executor  proves  the  will 
and  makes  another  executor  and  dies;  the  fecond  executor  is  executor 
to  the  firft  teftator,  and  fliall  have  the  benefit  of  the  term  j  yet  he  con-' 
ceived  it  clear  by  the  books  that  he  (hould  not  have  this  power  of 
making  leafes.  He  alfo  cited  this  cafe.  If  a  man  have  power  to  re- 
voke by  the  confent  of  four,  and  one  of  them  dies,  that  now  the  party 
could  never  revoke.  And  he  urged  that  the  cafe  in  qucftion  was 
much  ftronger ;  and  fhould  thefe  remote  affignees  have  the  power, 
then  he  that  comes  to  have  the  term  upon  z  fieri  facias^  or  if  he  were 
outlawed,  and  the  king  ihould  grant  over  his  term,  or  keep  it  himfelf, 
all  thefe  might  make  leafes. 

PoLLEXFEN  argued  on  the  other  fide.  That  Mr.  Saunders's 
conftrudHon  might  hold  true  in  cafe  of  naked  powers^  but  this  vras  not 
fo,  it  is  coupled  with  an  intereji  and  annexed  to  the  term  \  and  upon 
the  account  of  it  the  tenn  was  more  valuable. 

Under  a  poieer        Saunders  then  urged  ANOTHER  EXCEPTION,  which  was,  that 

to  dcmifc  land  j^e,  inter  aliay  dimiftt  the  five  acres  reddendo  etjolvendf  proinde,  &c. 

Celling  thT^n-  ^o^  *^'  ^^^J  "^^y  ^^  fomewhat  out  of  which  a  rent  is  not  iffiiable, 

cientnnt of Jx  or  if  it  bc  rentable,  then  the  rent  muft  be  apportioned;  and  fo 

pounds  a  year,  a  jjq^  jhg  ancient  accuftomcd  rent  referved  for  the  five  acres  accord- 

'^,:LT^  iDg  to  the  power. 

il^thcJiT**  PoLLEXFEN,  as  to  this  exception  faid,  that  in  one  leafe  may  bK 

founds  rent,  it  feveral  reddendums,  and  when  a  man  fays  that  "  inter  alia  dimiftt  fivtf 
good  J  for  the     a  acres  reddendo  proinde^  &c."  the  proinde  ihall  relate  to  the  five 

refervaoon  mall  ,  *  '  *  « 

be  intended  fo^    acres  only. 

Ind  not  fol  th«  JoNES  JuJiice  held  this  the  ftrongeft  obieftion,  for  that  "  proinde'* 
ttter  tb'mgs  alfo  yras  thc  moft  conunon  and  general  word  ufed  in  leafes  for  all  the 
^f^^t^  things  demifed. 

S.C.  Skin.  34.  ^ 

a  Roll  Abr.a62.       g^^  ^g  ^  ^g  q^^  they  all  continued  of  the  fame  opinion. 

^our,  197.    Vtugb.35.     aLcT.  150.    SMod.H9«    ? or«*  SS**     Dougl.  543.    3  Term  Rep.  665. 

^  Pembertok 


EalJscl'  Term,  31  Car*  4.  m  B.  R.  $9 

pEMBfekTOM  Jujtcij  as  to  the  protndey  remembered  Saunders  of  Whxtfx£l» 
ftc  cafe  where  were  manors,  lands,  and  a  fair  was  let  without  a  rent  re-         hJJ^     , 
ferved  generally,  and  it  was  conftrued  to  arife  put  of  the  manors  and 
lands,  and  not  out  of  the  fsdr  at  all. 

And  aferorards,  that  exception  being  waived,  the  t6\iiifel  Heferred 
the  conftruaion  ♦  of  the  power  to  rfie  court  as  the  thing  they  infifted     ♦  f  59  I 
on:  ^  »•        ^ 

And  ibout  the  end  of  the  term  the  Court  delivered  their  opi- 
nions a^in ;  that  Ae  affignee  of  the  executor  of  the  firft  affignee  was 
within  the  benefit  of  the  provifo,  and  had  the  power  to  Inafce  ledfes; 
laybg  withal)  that  a  devifa  was  an  ajjtgnee  in  law, 

Ofboume  againji  Rey,  Cafe  44* 

^  A  S  E  for  flafndertras  words,  proeo  that  the  defendant  did  go  to  slander  uid  to 

a  juftice,  &c.  and  faid,  **  I  have  loft  fome  fheep,  and  do  fufpeft  ^  ^okcnciroiife 

one  John  OJbortu^'  innuendo  the  plaintiff,  and  thereupon  procured  ^e  piaS;  !• 

the  aforeiaid  'John  to  be  atrefted*  not  fufficienr, 

without  aver* 

After  V€rdi6l,  it  was  moved  in  arreft  of  judgment,  that  *die  /*»««-  "«« that  A.  B. 
mA  b  nc^  a  fiifficient  averment  that  the  plaintiff  was  the  party  which  "^^^^^ 
the  defendant  meant  by  one  John  OJbornes  and  no  colloquium  or  com-  ^^  ^  Ybij^ 
munication  laid,  &c.  So  for  feying  '^  thy  landlord  is  a  thief,"  an  adion  337. 
will  not  lie  unlets  the  plaintiff  aver,  that  he  at  the  time  of  fpeaking  of  ^^g^J' ^|" 
the  words  was  hndlord  to  the  party  to  whom  the  words  were  fpolren.  *  g^,^*  ^ 
*  Forfwom  before  fuch  a  judge ;"  not  aftionable  Without  laying  of  Cro.  Eiix.  378. 
what  court,  and  averring  a  caufe  to  be  depending,  &c.  ^^'  J**^-  '^* 

And  judgment  was  ftayed  in  the  principal  cafa.  ,  vine*s  Al>r. 

520  to  528. 

Hull  againft  How.  Cafe  45, 

J^  R  ft.  O  R  on  a  Judgment  in  Common  Pleas  by  defeult,  and  writ  Judgment  erro- 

of  enquiry.    An  exception  was  taken  that  there  were  but  eleven  ^^^^' 
jurymen  mentioned :  And  it  was  allowed  to  be  error.  ***'^*  '^°' 

The  fame  would  it  be  if  twelve  were  written  in  figures  {a).  EttgUjh  fiRorct 

not  ailowed 
while  records  were  in  Latin, Cro.  £liz.  85.  iS5*     x  Sid.  40.    2  Lev.  loz.     x  SalJc  195. 

[a)  But  fee  Raym.  20. 


The 


6o 
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Cafe  46.  *  The  King  againft 

•  [  60  ] 

Theflwrirtie*  TJE SOLVED,  That  in  cafe  a  man  come  hither  to  receive  his 

torn  to  tmjurt  '^      fine  upon  a  conviflion  of  a  nuifance,  he  ought  not  to  be  fined 

^i^^^!tu!n  ^^^^^  **^  removes  it,  and  has  fued  put  a  conftare  facias  to  the  flierifF, 

if  icaoved.  and  obtains  a  conflat  returned  that  it  is  removed. 


Certificate  of  ^        But  in  cafe  of  repairing  an  highway  a  certificate  from  two  juftices 
^^^"a***  *^'  ^f  *^  peace  next  adjoining  that  the  wav  is  repaired,  and  affidavit  that 
l^i^^sV    Aey  figned  the  cemficate  produced  is  iufficient 
paired^  PoogL  56.  58. 

Memorandum* 


OvUawiici  f»- 


Poft^68. 


This  term  feveral  outlawries  were  reverfed  for  want  oSproconf  (n), 
or  nee  etfum  aUquis  (3),  or  per  judicium  c9ronator^  (r). 


Oadawry  re- 
Tericdy  becaufe 
tbejfMT  in  the 
tttigM  was  in  fprai 


The  King  againft  Read* 

And  the  like  in  £tf^^r  term  following,  for  that  in  the  exigent  the 
year  of  our  Lord  was  written  in  figures^  and  not  in  words  at  lengdu 

A»te,  59. 


(«)  I  Shovrer. 

(^) 

(r)  Cro.  Jac.  $%%•  531*    See  Rex  v. 

YandeUy  that  the  vmm  of  the  coronen 


need  not  be  Aibfcribed  to  the  judgment  of 
outlawry ;  butthe  jadgmentmuft  appear  on 
the  record  to  have  been  given  by  the  coro- 
ners, 4  Tenn  Rep.  511. 


Trinity 


*  Trinity  Term,  •  ^  6i  ] 

The  Thirty-firft  of  Charles  the  Second, 

I   N 

THE     KING^s     BENCH. 


Sir  William  Scroggs,  Knt.  Chief  Jujlice. 

Sir  Thomas  Jones,  Knt. 
Sir  William  Dolbet 
Sir  Francis  Pembei 


Knt.  1 

5 EN,  Knt.      >  Jufiices. 
JRTON,   Knt.\ 


Sir  William  Jones,  Knt.  Attorney  General^ 
Sir    Francis    Winnington,    Knt.    Solicitor 
General. 


Adams  againfi  Stalcy.  ^afc  47. 

ir\  E  B  T  upon  an  award,  and  verdidl  for  the  plaintifF.  ^        ^^ 

The  award  was  laid  to  be,  that  the  defendant  (hould  pay  thirty  1"^^®*^^. 

pounds  to  the  pbintifF  out  of  the  eftate  of  WaUey^  and  the  fubmiffion  «  fies,**aii  twani 

was  general  of  **  all  controverfies,"  and  no  mention  made  therein  of  the  ^*>  P*y  *  fum  of 

fubmiffion  of  WoUty^  or  any  thing  that  the  defendant  had  of  his  eftate,  ^^  *of  ^A^t 

nor  any  thine  of  his  being  liable  to  pay  debts  of  WMef^  \  fo  that  the  doe  from  %  thiri 

award  exceeds  the  fubmiffion :  a  man  may  fubmit  for  another's  debt,  P^rfoa  it  btd. 

but  then  it  muft  be  mentioned  in  the  fubmiffion.  The  court  here  is  |*n  ^^**^^* 

to  be  judge  of  the  record  before  them,  and  not  upon  affidavits  diat  ^4^*'   ^^* 

more  was  fubmitted  than  is  exprefled.  Cro.  Eiis*  4* 

758. 

Judgment  was  arrefted.  x  Le?*  $S. 

I  Sauad.  33. 
ftSaiiiid.ft9s. 
3  LcT.  18S.    I  Salk«  74.    Kjd  on  Arb.  9s,  104,  113.    4  Ttna  Rep.  146, 

Hanrey 
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Cafe  48*  Harvey  agaiffft-  Hanrcy* 

Error  on  a         TTIT'RIT  OF  ER^OR  On  a  judgment  in  a  writ  of  dower  in  the 
judgment  in         Wr  Common  Plois,  whcrc  the  tenant  pleads  an  eftate  for  life  fettled 


S  c  Ray  56$.  ^^  ^^  demandant,  and  avers  it  was  in  lieu  of  dower,  vfz.  for  her 
s.  C.  a  Jones,  jointure :  upon  this  iffue  was  joined  ;  and,  at  the  day  in  bank^  the  ^- 
5ai.  nant  made  default;  upon  *  that  iffues  z petit  cape^  which  being  re- 

N!^Lut.\i6.       turned  judgment  was  given  for  the  demandant,  and  a  writ  oijeifm  5 
S30.    '      '       then  a  writ  of  enc^uiry  was  to  the  damages;  and  coinmon  error  ^t 
•  [  6jt  J     figned. 

Mr.  Pollexfen  urged  feveral  errors  are  tenuu 

First.    The  want  of  an  original,  and  the  want  of  continuances^ 

Secondly.  The  demand  of  lands  lying  in  diree  vills,  and  th^ 
venire  but  out  of  one. 

Thirdly.  The  petit  cape  is  of  a  third  part  of  a  ijnanor ;  and  as 
^  the  other  lands  a  third  part  of  a  moiety ;  and  the  retum'is  virtute 
irevis  domini  regis  ndhi  direSf  cepi  in  manus  tertiam  partem  tenemmf 
infra  fpecificat\ 

FouRTHiiY.  That  the  demand  is  of  thirty  acres  of  pafture,  and 
fo  is  the  judgment  and  writ  of  feifmj  but  ti^e  writ  of  enquiry  for  daT 
magea  is  only  for  twenty  acres. 

Mr*  Saundeils  e  r^fffnf.-f-FiRST,  Th<e  original  is  certified  by 
certiorari^  but  no  continuances  \  if  they  had  iniifted  upon  it  tha( 
there  were  no  CQntinuances,  we  could  Kave  got  them  certified  too  ^ 
the  continuances  are  kith  the  Lord.  Chief  ^xftice,  and  we  needed 
no  certiorari  tp  him,  becaufe  all  that  was  (rood  on  was  want  of  an 
original. 

Second]^  Y.  As  to  the  venire  facias^  ^ough  if  be  not  helped  by 
die  flatute  of  jeofails,  becaufe  no  verdi£l  in  the  cafe,  and  here  judg- 
ment was  by  default ;  yet  it  being  fo,  at  common  law,  whether  the 
lienire  be  right,  or  whether  the  jury  came  out  of  a  right  vill,  is  not 
maliertal,  M^en  there  is  no  verdi^  in  die  cafe,  .and  judgment  \s  bv  dcr 
fauJ^ashere. 

Thiudly.  As  to  the  petit  cape^  and  a  return  of  the  third  parf 
of  die  lands  infra  fpecificaf ;  die  pHit  cape  is  to  fei^  a  diird  part  of 
fome,  and  a  durd  part  of  the  moiety  of  other  land%  and  to  fummofi^ 
the  tenant  to  hear  judgment;  fupppfe  the  fherifF  fl^ould  feize  the 
whole  lands  and  fummon  the  tenant,  the  tenant  is  well  fummoned^ 
and  upon  diat  judgment  is  given ;  certainly  it  (hal)  not  make  the 
^ole  naught  becaufe  he  does  more  than  he  ought* 

Fourthly.    As  to  the  writ  of  enquiry  that  is  only  for  damagci 
fmce  die  death  of  the  hufbandi  and  notwithftanding  that,  the  judgr 
^  .  ^     ^     m?nt  is  good  as  to  die  dower,  and  *  wil}  not  be  aiiedted  with  any 
t  ^3  J     diing  about  damages. 

3  LpRp 
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•  Lord  Chief  Justice.  If  a  man  demand  a  tlurd  part  of  the  Hartit 
moiety  crf'a  rent,  and  the  return  is  of  a  third  part  of  the  whole  rent,  HA&vfr. 
and  judgment  is  of  a  third  part  of  a  moie^,  and  fi>  purfuant  to  the 
fracipey  we  (hall  intend  that  he  feized  a  third  part  as  it  was  demand- 
ed. Befides  the  return  is  tertiam  partem  tenementor'  infra  fpecijicat\ 
4iid  not/pecificatorum^  and  therefore  it  (hall  refer  XoparUm  and  not  to 
i^nemiHtor^ ;  and  then  it  is  well  enough,  Urtiam  parUm  tenementorum 
infra  [pacific  atom. 

Pemb^rton  Jufticf.  As  to  the  venire^  there  is  no  mi^-trial'  in 
the  cafe,  and  fo  cannot  be  error  when  judgment  is  by  default,  and 
it  IS  not  a  void,  but  a  voidable  venirty  and  therefore  may  well  enough 
make  a  good  continuance ;  and  it  wiH  be  and  can  be  avoided  qx3y 
nrhen  there  is  a  mis-trial,  which  is  not  in  our  caf?. 

Acffoimattir  (a). 

{s)  If  appears,  Raym.  3664  that  in  Sailer  Term,  32  Car*  4.  it  wai  moyed  agaisy  ani 
iie  judgaieat  affirmed. 


Stead  agaiftfi  Berier^  Cafe  49^ 

VTT^  RIT  OF  ERROR  to  reverie  a  judgment  in  ejedmcnt  in  the  A.  htving^om 

Common  Pleas,  when  Scrocgs  vr^  puijne  judgg  tiicre^  and  ^^^/'r^^^fo^ 

againft  his  then  opinion.  ^^^^'J  4^^^ 

The  cafe  was  this— A  grand&ther  has  a  fon  called  Rohrt^ytho  i^is  fin  r^^ 
bas  a  ion  called  Robert :  the  grandfather  makes  a  will,  and  giyes^  hi^  >n^  his  heirs. 
eftatc  to  hts  ion  Roherty  who  dies  in  his  life-time.     He  then  makes  a  f^'"/^  ^^^  [?J 
codicil,  and  thereby  gives  two  clofes  to  his  coufm  Judith^  and  the  tiaVof^hc  tcfr 
iame  day  he  republifhes  his  will,  and  animo  teflanaiy  declares  that  t'tor.   The  tef- 
Mabart  the  grandfon  fhould  have  the  lands  which  he  had  given  to  his  ^^^\^^l^^t\^ 

r       1%  t  ,.  o  — '      republilhed  his 

Ion  Ifabirt.  ^iii^  „d  ^„i,. 

The  queftioo  was,  Whether  the  grandfon  fhoald  take  by  this  de-  thatV**^  hi! 

yjfc  :  grandfifi  (hould 

Have  the  lands 

Baldwin  Serjeant  for  the  plaintiff  in  the  writ  of  error.    It  is  ^^"^hweregiveii 
agaioft  the  «xprefs  words  of  the  fbtute  of  32  Hen.  8.  c.  i.  that  lands  Lv  Th  e 
iSould  pais  by  devife  without  will  in  writing.     A  parol  declaration  grakdsom 
may  ddlroy  or  make  void  a  will,  but  can  never  fupport  or  fet  up  a  "n^o^^akc  die 
will:  if  it  be  good  it  mufl  work  a  great  deal  of  violence  ?  Firft,  It  rifed  ;Vo*rby' 
mufl  amount  to  a  new  will  in  writing ;  and,  fecondly,  it  mud  take  the  death  of 
?way  the  effect  of  the  codicil  ♦  which  was  made  the  fame  day :  he  7"'  *^^  ^^* 

'  •'  dcvile  to  him 

Wat  vOM^  and  thfrefore  could  not  be  revived  to  the  grandfon  by  the  parol  deciarat'iofi,  ...S.  C.  i  Freem 

191.477.  S.  C.  I  Eq.  Abr.  407.  S.  C  2  Lev.  143.  S.  C.  Pollexf.  546.  S.C.Ray.  408.  S.  c' 
X  Veat  341.  S.  C.  1  Mod.  313.  S.C.  i  Tones,  135.  S.  C.  1  Mod.  267.  S.  C.  3  Keb.  845.  Moorj 
35J.  Cooiy^jSi.  Free.  Chan.  441.  1  Vern  13.  1  Vern.  106.  1  Peer  Wms.  136. -^32.  347.  383. 
3  Peer  Wms.  51.  354.  i  Strj.  25.  445.  Ld.  Ray.  438.  Com.  Dig.  "  Dcvifc/*  (E.  5.)  Cowp.  87.  480.' 
I  Bra.  Ch.  Ci(^  196^      Dou^l.  31.     povel  on  Deyifes^  $76.  678.      Gilbert  on  Dev.  9.     4  Term  Rep 

Cited 


^  Trinity  Term,  31  Car.  2.  in  B.  R, 

Stiap  •  cited  tbe  cafe  of  Brett  v.  Ridgden  {a\  where  it  was  adjudged,  that 
BsEiiR.  *^  devifee  dying  in  the  life  of  the  teftator,  the  teftator's  faying  that 
the  deviiee's  fon  fhould  have  the  hnd,  would  not  pafs  to  him  the 
fame,  unlefs  reduced  into  writing ;  and  as  for  the  cafe  of  Fuller  v. 
Fuller  (b)j  where  the  cafe  was,  A.  devifed  his  land  to  his  fon  Richard 
in  tail,  remainder  to  Edward;  2nd  Richard  dying  in  the  life-time  of  A« 
A.  fays,  <<  I  will  diat  my  will  ftand  good  to  the  children  of  Richardy 
"  as  if  he  had  over-lived  me :"  wherefore  he  faid,  there  being  a  re- 
mainder over  it  was  not  the  teftator's  intention  he  (hould  take  till  the 
eftate-tail  fpent :  but  in  the  cafe  in  queftion,  it  is  a  fee,  and  the  will 
is  become  void,  and  cannot  be  fet  up  by  a  new  declaration :  and  as 
for  the  cafe  of  Beckfordv.  Pancourt  (c),  there  the  words  of  the 
will  paiTed  all  the  lands  he  had  in  D.  and  the  lands  newly  pur^ 
chafed  were  in  D.  alfo,  and  fo  the  new  publication  is  fufficient,  but 
here  it  is  not  fo ;  here  muft  be  a  new  eftate  to  the  grandfon  new 
created. 

Mr.  Solicitor  General.  The  fole  queftion  is,  If  this  be  a 
good  republication :  but  if  there  be  fufficient  operative  words  in  a 
man's  will  written,  the  land  fhall  pafs  ;  an  averment  that  will  ftand 
with  the  will  ihall  be  received,  and  fo  is  Cheynefs  cafe  {d).  Now 
to  republifh  is  all  one  with  an  original  devife  \  and  the  fame  thing  as 
if  it  haXl  been  writ  over  again,  and  here  is  no  other  perfon  of  this 
denomination  but  the  grandfon ;  had  no  fon  Robert  been  alive  at  the 
making  of  the  will,  then  R$bert  the  plaintift*  ftiould  have  taken  as 
fon,  as  reputed  fo  and  by  that  name. 

ScROGGS  Chief  fufiice  continued  in  the  fame  opinion  as  when 
in  the  Common  rleas,  laying,  that  the  ftrength  of  the  objedion  lies 
in  the  likeneis  of  the  name ;  whereas  had  the  grandfon  been  named 
TTfomasj  he  could  never  have  taken,  and  can  any  one  make  two  dif-i 
tm£t  perfons  to  be  but  one ;  the  very  parol  declaration  makes  them 
two  as  really  they  were :  it  is  apparent  that  the  fon  intended  in 
*  [  65  ]  the  will  was  one,and  the  perfon  named  in  the  declaration  *  is  another ; 
I  will  allow  fuch  a  republication  good  in  the  cafe  where  a  man 
gives  all  his  lands  to  J.  S.  and  then  purchafes  other  lands,  and  then 
repubiifties  his  will  le)y  becaufe  there  if  he  ftiould  write  it  ovet 
again  he  would  ufe  the  fame  words ;  but  here  he  would  have  ex- 
prefled  it  otherwife  if  he  had  wrote  it  a-new ;  he  would  never  have 
faid  thefe  words,  ^^  I  give  to  my  grandfon  what  his  father  ftiould 
have  had." 

Jones  Jujlice  agreed  with  the  Chief  Juftice. 

DoLBEN  Ju/lice  difagreed,  and  conceived  it  of  as  much  force  as 

[a)  Plowd.  341,  the  fecond  refolution  219,  notls. 
of  the  Courty  345.     S.  C.   i   £q.  Abr.  (c)  Moor,  fo,  404.     S.  C.  Cro^  Elis. 

215.  493.     S.  C.   Gouldib.  150.    S.  C.  Go- 

{6)  Moor,  fo.  353.     S.  C.  Cro.  EHx.  dolph.  307. 
422.      S.  C.   Godolp.  57.     S.  C.  I  £q.  {d)  5  Co.  6S.    S.  C.  Moor,  71;^    Sae 

Abr.   215.      See  Hodgfon  v.    Ambrofe,  4  Teon  Rep.  604. 

Doagl.  337.    Warner  v.  White,  DougU  (0  Beckfurd  v.   Pamecott^  Cro.  Slis* 

334*  notii,  aud  i  Browne's  Chan.  Cafes,  493.    See  alfo  4  Term  Kep.  604. 

4  an 
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an  original  devife,  and  compared  it  to  the  cafe  where  a  man  devifes         Stba» 
to  his  fon  yohn^  and  he  dies,  and  then  he  has  another  fon  chriftened       Bitiii. 
bvthe  name  ofjohfiy  and  repuUilfaes  his  will,  and  animo  tejlandi  de- 
clares that  his  younger  fon  John  (hould  take. 

Pembirton  Juftice  agreed  with  the  other  two  juftices,  that  it  could 
never  go  to  the  grandfon.  When  we  fay  gcnerallyyiw  we  do  not  mean 
grandhn^  though  it  be  improperly  fometimes  fo  called,  hfan-m-law 
is  caUed^;i  \  bul  fuppofe  a  man  has  a  fon  called  Robert^  and  devifes 
lands  to  his  fon  Robert^  and  then  marries  another  wife  who  has  a  fon 
called  Robert^  which  is  alfo  commonly  called  fon  to  die  fecond  huf- 
band,  and  his  own  fon  Robert  dies ;  now  would  any  man  imagine  that  the 
republication  of  this  (hould  pafs  any  thing  to  the  fon- in-law  ?  Sup- 
pc^e  the  fon  had  been  alive,  would  thofe  words  have  pafled  to  the 
grandfon?  And  who  can  tell  me  any  reafon  why  the  grandfon 
mould  have  it  the  fooncr  becaufe  the  father  is  dead  rather  than  when 
he  is  alive,  fince  a  revocation  is  more  eafy  dian  a  transferring. 
At  this  rate  of  conftrudion  1  may  write  a  man  in  my  will  forty  years 
before  he  is  born.  And  1  take  a  great  diverfity  between  averments 
and  pared  declarations  to  explain  the  original  will. 

Mr.  Saunders,  in  Hilary  Term  following,  argued  it  ag^in,diat 
aldiough  the  grandfon  may  in  fome  fenfe  be  called^,  yet  he  is  not  fo 
in  the  teftator's  fenfe  in  this  will  -,  for  there  he  gives  his  land  to  his 
fon  Roberty  and  to  his  grandfon  Robert  a  perfonal  legacy. 

•Mr.  Holt  e  contra  j  argued  that  a  bare  republication  of  his  will  *  [  ^  3 
after  the  death  of  his  fon.  would  have  done  it;  and  admitting  that 
would  i^ot,  yet  a  republication  ed  intentione  would  have  done  it  as 
here  it  is :  if  this  were  an  original  devife  this  perfon  might  now 
take  by  this  defcription  as  a  fon^  though  in  truth  he  be  a  grandfon ; 
now  a  republication  has  the  &me  efiedt  and  operation  as  the  mak- 
ing of  a  new  will,  not  from  the  firft  time,  but  from  the  republica- 
tion, and  it  fliall  have  and  bear  the  fenfe  it  is  capable  of  at  the  time 
of.  being  republifhed.  He  quoted  i  Roll  Abr.  618.  ^/.  9 ;  but  that 
which  he  moft  relied  on  was  Dyer  142.  b.  Trevilian^scafe.  Then  he 
argued  that  this  was  ea  intentione^  to  that  very  purpofe,  that  Robert  * 
the  grandfon  might  take,  though  an  averment  cannot  be  out  of  a 
will,  yet  the  expofition  of  a  dubious  fentence  may  be  from  fome 
matter  collateral. 

ScROGGs  Ojtefjuftice  laid,  I  am  not  a  whit  ftirred  by  what  hat 
been  offered. 

And  the  next  term  the  opinion  of  the  Court  was  delivered 
dot  the  grandfon  could  not  take  by  that  devife,  (/)  and  the  judg* 
ment  was  reveried  by  all  the  Court  except  Dolben  Juftice. 

(/)  See  Goodnght  V.  Wright^  i  Peer  Wliite,  i  Bro.Ch*.  Rep.  aig  mtis\  and 

Won.  397.     X   Stra.   25.    a    £^.    Caf.  the  cafe  of  Doe,  on  the  demiit  of  Tuciitr, 

Ahr.  359.    Ptec.  IB  Chan.  439.    Hodg-  Y.  ICite^  4  Term  R^^  6oi. 
lot  f.  Ambrofe,  Do»fl.  3^3.    Warocr  v. 

Vol.  It  F.  The 
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Cafe  50. 


Zr  an  aldermtn 
om'ittc.i  to  take 
the  oa:hi  And 
fub'cribe  t'.ie 
declaration  at 
the  time  of  hit 
taking  the  ottk 
of  orficcy  bis 
dedion  to  fnch 
office  became 
abf>lutely  void^ 
alchaogh  the 
«>acht  or  dedt- 
ration  were  not 
Utiartd  to  him* 

S.  C.  ft  Joneti 

III. 

S«C.  Trea* 

5»7- 

1  Vent.' 19. 77* 

5  Mod«404.. 

6  Mod.  t8. 

ft  Burr.  1 015. 
Cowp.  38ft. 

?'A;*rp.c. 

ch.  8.  f.  I. 


M 


[67] 


The  King  againft  Sanchar, 

AND  AMUS    to   rcftorc  the  defendant  to  die  office 
aider m  in  in  Norwich. 


The  cafe  appeared,  on  the  return,  to  be,  that  an  alderman,  being 
fworn  truly  to  execute  the  office,  and  having  taken  the  alderman*s 
oath,  did  not  take  the  oath  for  renunciation  of  the  folemn  league 
and  covenant  required  by  the  aS  of  13  Car.  2.  ft*  2.  f.  I.  &c.  for 
corporations,  until  fometime  afterwards,  viz.  four  years. 

Two  queftions  were  made  thereupon : 

FiRSTy  Whether  the  oath  ought  to  be  tendered  to  him  ? 

Mr.  Holt y^r  the  aUerman  argued,  that  it  ought;  otherwife  there 
is  no  de&ult  in  the  officer,  and  he  was  a  good  officer  till  refufal  of 
thofe  oaths*  It  may  be  taken  at  another  time  after  the  oath  ftur  the 
execution  of  the  office  >  for  the  words  of  the  z&  are^  ♦  **  in  default 
"  of  fuch,  then  by  two  juftices  of  the  peace  of  the  town,  borough^ 
**  &c.  if  fuch  be,  or  otherwife  by  two  juftices  of  the  county:"  all 
which  implies  that  it  may  be  taken  at  different  times* 

Secondly,  Another  queftion  is,  whether  it  be  rord,  or  only 
voidable. 

Mr.  Holt.  The  ftatute  of  fines  and  that  of  bifhops  leafes  are 
conflruedtobe  only  v^idabUy  though  the  words  ^htvoid:^*  if  an 
officer  after  eleftion  refofe  the  oath  for  due  adminiftration,  &c.  if 
he  will  take  it  before  anjr  advantage  is  taken  thereof  it  is  well 
enough ;  and  why  ihould  it  not  be  fe  in  this  cafe  too  ? 

Jones  Jttornry  General  e  centra.  *•  Tender"  miift  be  coftftnied 
of  the  fame  fignification  with  ^  adminifter,*'  which  is  joined  there- 
widi  as  exegetical  one  of  another.  Then  the  claitfe|that  comes  after 
jl clears  all;  ^<  that  for  default  thereof  the  office  fliaH  be  void,"  if  it 
were  otherwife  it  would  lie  in  the  breaft  of  the  corporation  to  ten- 
der it  or  not,  and  the  juftices  cannot  be  fuppofed  fo  eafily  to  know 
it,  and  there  muft  firft  be  coirplain:  made ;  the  not  taking  it  by^the 
jKuty  is  a  refufal  in  law ;  a  breach  of  one  point  of  the  aft  of  parlia- 
ment is  a  breach  of  the  whole ;  and  this  would  be  to  repeal  the  aft^ 
or  at  leafi  to  fruftrate  its  defign. 

And  as  to  the  other  queftion,  the  ad  does  not  fay  that  the  place 
{hall  be  void,  for  then  perhaps  it  ought  to  be  avoided  in  a  judicial 
way ;  but  it  is  laid,  ^  that  the  election  and  choice  (ball  be  void }"  Co 
that  there  is  nothing  appears  wliercly  he  is  brought  into  the  place  : 
if  there  (hould  be  a  tender  requifite  there  is.no  j>enaltv  inflifted  imon 
any  for  defeult  of  tendering:  when  the  ad  lays,  ^itwall  be  by  Urn 
<<  that  adminifters  the  oath  of  office,  and  in  <te£iult  of  fuch,  by  tw» 
^  juilices  i"  it  is  to  be  intended  all  at  vne  time. 

6  1ICItM»0S 


ttimty  Tint\,  31  Car;  2.  in  B.  it. 

ScROOGS  Qnefytfiice.  This  is  ail  aft  of  parliament  for  our 
ifafety,  and  therefore  to  be  favoured.  The  firft  l^oint  is  of  great 
Weight,  and  therefore  to  be  confidered. — But  as  to  the  other  point 
he  and  all  the  other  judges  agreed,  that  the  Office  would  be  voidj 
and  not  only  and  barely  voidable. 

Adjoiimatcr. 

,  Note.  .  Here  was  mentioned  the  caft  ruled  laft  Hila^  Termj  of 
Mviryv.  Norriu  viz.  Error  in  a  Judgment  in  •  debt  on  a  bond.  The 
error  afligned  was  upon  the  13  Car.  2. /?.  a.  r.  i.  that  at  the  return  of 
the  venire  the  fheriff  had  not  taken  the  oaths  and  iacrament>  and 
R£s6Lir£D,  that  the  office  (hoiild  not  be  void  as  to  all  the  duties 
which  he  performed  as  fheriflfi  for  that  it  would  be  of  ill  confe- 
quence  if  all  judgmexlts  depending  on  his  procefs  fliould  be  re- 
verfed  for  that  default :  and  it  was  (aid,  that  the  ftatiite  intended  only 
that  he  (hould  take  them  when  tendered,  and  be  required  to  do  fo ; 
and  that*  it  was  the  negleft  of  thofe  whofe  duty  it  was  to  tender  j 
and  therefore  not  error  affignable.    And  the  judgment  was  affirmed. 

^uare  tamen  as  to  the  tenders 

Jdjournatur.  (tf) 
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Rive 


The  z€t%  of  i 
fhtfiff  who  ha« 
no(  taken  yibtf 
•atbi  lequired 
by  the  13  Ciii 
2.  ft.  St.  c;  I. 
though  void  as 
to  bmftif  are 
good  as  tojihm « 
gerM, 

S.  C.  Jontk, 

137. 

Ray  2i». 
z  Saund.  ^%g, 
N.  Lut   54. 
3  KfS.  6o4. 
2  lontHf  81. 
2  Ler.  242. 
$  LcT.  116.     X  Hawk,  k  C.  ch.  S.  1.  3. 


[68  J 


(«)  it  appears  hj  the  plra^mgt  in  this 
eafe  aodn-  the  title  of  Rex  Vk  Thatcher, 
TremaJO)  517  to  513,  that  the  return  was 
iliat  the  defendant  was  duly  chofen  an  al- 
dtrman  of  the  city  of  Norwich  on  the  7th 
December^  16  Car.  2.  that  he  then  took 
thr  oath  of  office,  and  the  three  oatht  ap- 
pointed by  13  Car.  %.  ft.  %.  c  1.  and 
recited  and  pronounced  the  declaration 
mentioned  in  the  faid  ftatute  concerning 
the  fiilemn  league  and  cnvetiant ;  but  did 
oot  Aen  fubfcribe  the  faid  declaration  i  but 
diat  ic  being  firil  offered  to  him  to  fubfcribe 
M  die  9th  March,  30  Car.  2.  he  then  fub. 
ftribed  it 5  and  that  becaufe  he  did  not  fub- 
fcribe it  when  he  Was  fworo  into  office 
they  chofe  another  alderman,  &c.  Sir 
llmnas  Jdntf  r*porti,  1  Jonet,  121.  that 
d^  caufe  of  ftmoval  was  allowed  by  the 
coorc:  tni  by  Rtx  v.  Slatford,  5  Mod. 
317.  a  fender  of  the  oath  is  not  necelfary  j 
the  odker  dtoita  t6  take  them  at  hil.peril* 
aod  by  the  words  of  the  ftatute  the  office 
d  «M^  by  the  oon-fubfcription  of  the  de- 
claradoo  at  the  time  he  takes  the  oaths : 
Wt  by  s  Salk*  4^8^  a  rctara  (ettihg  forth 
jkA  cbtfMiy  iid  &01  cake  the  oa(hs  before 


the  mayor  niuft  add,  **  that  he  did  not 
take  them  before  two  juftics  of  the  pcacs, 
«c.  X  Hawk.  P.  Ci  ch.  S.  f.  1.  Co.ub- 
419.  Hole,  43S.  But  n^w  by  ^  Geo.  i. 
c.  6.  **  all  perfons  required  to  Cdkt  tne  faid 
<*  oathy  or  fubfcribe  the  faid  dcviar^tion, 
*'  (ball  be  confirmed  in  their  rer).e£li\-^ 
**  offices,  and  be  free  from  all  incapacities 
**  and  penalties,  and  none  of  their  a^s  be 
•*  qjcfti'Hied  notwthftanding  their  omTf* 
*'  fion  to  take  the  oath  or  fubfcribe  the 
<*  declaration,  tec.  nor  (hall  t)):y  be  re* 
**  moved  by  the  corporation,  or  ocherwifa 
^  profecuteJ  for  having  omitted  t;»  take 
**  the  facrament  with.n  one  year  next 
**  before  their  eleition,  unlefs  fuch  remoiral 
*'  or  profecution  be  commencfd  wichin 
«  fix  months  after  the  elcaion.*'  And 
therefore  if  neither  removal  or  profecution 
take  place  within  the  time  limited,  the 
election  becomes  abiblute  an  i  unavoidable. 
Crawford  V.  Powell,  1  Bdfr.  7013.  S.  C* 
tBl.  Rep.  229.  See  alio  Rex  v.  Mon* 
day,  Cowp.  539;  the  (hitares  25  Car.  a. 
c.  2.  the  t  Geo.  t.  ft.  2.  c.  13.  the  11 
Geo.  t.  c  4.  f.  4.  asd  .^i  Ceo.  %•  u  jt. 
f.  x8» 


Pa 


Buckley 
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Care5i«» 


Ifinoudtwry 
be  rererfed,  the 
pirty  dull  be 
rcftorcd  to  mo* 
neyieVied  on 
Uic  espUs  utU' 
£atMmi  although 

paid  into  the 

exchequer. 

S.  C.  2  Keb. 

871. 

S.  C.  »  Jonet, 

lOO. 

5  Co.  90. 
Cro.  Car.  328. 
N.  Lur.  ic. 
Co.  Lit,  288- 
Cro.  Elit.  164* 
»70.  278. 
S  Aod.  277. 
s88. 

Moors  237. 
*69. 

%  Uv.  49* 
%  Vern.  313. 
Cro.  Jac.  246. 
6Cott.Dig.  **< 


Buckley  againji  Wilfcinfon. 

Ea/ier   Ternty  29  Car.  2.  Roll  543. 

TT17  R I T  OF  ERROR  to  revcrfe  an  outlawry  after  judgment,  and 
^  ^    zfctre  facias  thereon. 

The  qucftion  was,  whether  the  plaintiff  (hould  be  alfo  rcftored 
to  the  money  levied  on  the  outlawry  after  its  reverlal  ? 

And  it  was  argued  that  he  (hould,  the  original  judgment  being  re- 
yerfed ;  ft)r  the  outlawry  is  at  the  fuit  of  the  party,  {a)  and  what  the 
flieriflFfeizes  is  to  the  party's  ufe.  {b)  If  it  be  in  a  perfonal  adtion  he 
ft)rfeits  pnly  the  profit  of  the  lands  and  not  the  lands  thcmfelves.  (c) 
The  king's  intereft  is  but  conditional,  and  if  the  outlawry  be  re- 
verted the  goods  (hall  be  reftored  alfo,  and  then  the  party  is  fet 
where  he  was,  as  if  the  outlawry  had  never  been. 

But  the  contrary  was  urged  to  be  the  pra<5lice  of  the  Exchequer. 

To  which  THE  Court  agreed,  and  there  was  BrovunL  tit.  «  Ri* 
jUtutiofC'  18.  cited. 

See  the  authorities  cited  in  this  cafe,  infroy  note^  {ai)  [h)  (r). 

UUagary/*  (c  5.)     5  Mod.  61.     3  Bac.  Abr.  778. 


(a)  Jennings  ▼.  Httley,  Yelv.  19. 
S.  C.  Cro.  Elix.  909.  Sec  alfo  Leighton 
T.  Garnons,  Cro.  ^lix.  706.  Shaw  ¥. 
Cutterit,  Cro.  Eliz.  850.  Wolfe  v.  Da- 
Vifoni  5  Mod.  200.    S.  C.  2  Salk.  3 1 9. 


{h)  Year  Book,  9  Hen.  6.  pi.  20. 

(f)  Stitham*$  Abr.  "  Outlawry,"  6. 
Eyre  V.  Wood^ne,  Cio.  Elix.  278.  S.  C. 
1  And.  277. 


Cafe  52, 
♦[69] 

Tenant  after 
poflibility  re« 
ft  rained  from 
wade. 

S.  C.  2  Sq. 
Abr.  757. 
S.  C.  2  Freem. 
53- 


*  Abrahal  againft  Bubb, 

TJ  PON  a  bill  in  chancery,  it  was  rcfolved  by  Finch  Lord  Q}an^ 
^  cellor^  that  tenant  in  tail  after  poflibility  of  iflue  extin^i,  (ball  be 
rcftrained  in  equity  from  doing  wafte,  by  injundlion,  &c.  bccaufe  that 
Court  will  never  fee  a  man  difinherited:  and  he  took  a  diverfity 
between  where  a  man  is  not  puni(hable  for  wafte,  and  where  a  man 
hfis  right  to  do  wafte.  Sec  Eudale*5  eafe^  24  Car.  i.  ruled  by  die 
l)oRD  RoLLE,  and  cited  by  him  to  warrant  that  diftinOion.  {a) 


(#)  The  aneeftor  of  the  pUintiflf  fettled 
the  lindi  to  the  ufe  of  himfelf  and  his  wife, 
and  the  heirt  of  their  two  bodies,  and  died 
without  ifue  \  the  wtdcw  married  the  de- 
fendant, who,  being  tenant  in  tall  after 
poffibility  of  iflue  extind,  felled  fome  trees 
in  a  grove  that  grew  near,  and  was  oma. 
mental  to  tl»e  manfion  hoofe,  and  having 
an  intent  to  fell  the  refti  the  plaintiff  to 


Impey 

v^omthe  lands,  beioaged  in  remainder 
aoplied  for  an'  ii^uoftkm)  .  amd  Loan 
Nottingham  held  that  even  a  tenant 
for  Ufe  without  impeachment  of  waftn 
fliould  be  reftrained  from  pulling  down 
houfes,  or  doing  other  wafte  dtl^  aw- 
lickufti  or  extravsgantly  humwrsmt,  il. 
though  he  had  exprefs  power  given  him  to 
commit  wiae  by  the  aa  of  the  party;  and 

ht 
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Impey  againft  Pitt, 


Cafe  53. 


p\EBT  upon  an  obligation;  the  condition  whereof  was,  to  A  condition  to 
*^  leave  and  bequeadi  to  the  obligee  the  third  part  of  his  eftate,  ^"'^^^^J^^ 
&c.     The  obligor  joins  him  with  two  others  as  executor.     The  SThu'eftatefit 
obligee  dies  inteftate.     The  adininiftrator  of  the  obligee  brings  an  noi  performed  by 
adion  on  that  bond.  the  obligor  mak. 

io|  the  obliget 

The  queftion  was,  whedier  that  were  a  performance  of  the  con-  WitTrwo^other 

dition?  {a)  perfons. 

S.  C.  1  Jon«f,  133. 

Another  quEsrioj  yn%  whether  an  adminiftrator  (^»4fSm//  Anaaioniiet 
nu  about  a  will)  be  liable  to  an  aclionf     And  it  was  clearly  ^^I'^^^^i"!^ 
AGREED  by  all  that  he  is  liable,  for  chat  he  is  fully  an  adminiftrator  iMfc/ir/about 
for  the  time,  &c.  {h)  »w*'i* 

Ctrth.  15}*    Stra.9i7« 


is)  ItisfaidS.C.i  Jonet,  1:^4.  that 
the  Court  feemed  to  be  for  the  plaiatifF,/ii/ 
sJvifare  %/uft, 

(i)  In  the  cafe  of  Frederick  v.  Hook,  it 
IS  laid  that  adminidration  granted  pending 
a  futc  in  the  fpiritual  court  concerning  the 
right  of  adminiftrathn  is  goo<i,  but  that  an 
adicim^racion  granted  pendente  lite  con- 
cerning s  vf'tll  is  utterly  vuidy  Carth.  1 53. 
But  it  19  faid  that  this  cafe  wat  never  ad- 
judged, Wollafton  V.  Walker,  Stra.  918. 
that  the  diftin^ion  taken  is  unfounded, 
SX.  Fiug.  202.  And  it  is  adjudged  that  an 


adminiftrator  pendente  Ute  touching  a  will 
may  maintain  aidions  for  the  recovery  of 
d-bcs  due  to  the  deceafrd,  S.  C.  a  Peer 
Wnas.  576;  for  the  appointment  of  fuch 
an  adminiftrator  is  necelfary  to  take  care 
of  the  intellate*s  eftate,  2  Atk.  186  ;  and 
therefoie,  being  the  only  legal  admini* 
ftrator,  while  the  letters  are  unrepealed, 
Wilfon  V.  Packman,  Cro.  Eiix.  (450.)  he 
may  retain  for  his  own  debt,  Stiles,  33^. 
and  is  liable  to  anions  by  the  creditors  of 
the  inteftate,  Ld.  Ray.  66x.  See  1  BL 
Rep.  668. 


The  King  againfi  The  Mayor  and  Bailiffs  of  Cambridge,     Cafe  54. 

Vf  A  N  D  A  M  U  S  at  the  fuit  of  Mr.  Peachy  of  the  Inner  Tern-  To  a  mMdam*t 
^  ^  ple^  to  be  reftored  to  the  office  of  recorder  of  Cambridge^  retr^Sit*th« 
(^ich  was  by  charter  ad  ternunum  vita  or  ad  voluntatem)  and  they  party  was  re- 
return,  that  they  had  power  to  chufe  a  recorder  by  charter  ad  ter^  movable  ad  nbU 
minum  vita^  or' ad  libitum  ;  and  that  fuch  a  day  they  did  chufe  him  ftSn'**ln'*"other 
ad  libttum\  and  that  fuch  a  day  they  did  remove  him,  caufe,  is  good, 

if  warranted  by 
ei^mvit  charter.  Ray.  1 88.     i  Sid. 461.     i    Vent.  77.   34:^.    Cro,  Jac,    549,     j    Lev.  %^u 

5  Mod.  404.  45^.     6  Mud.  18.    Ld.  Ray.  1244.    4  Burr.  2640. 


he  appfOfved  the  opinion  of  Roll  C.  J.  in 
Che  caiiB  ofEudslev,  EndaUf  Cro.  Car,  042. 
that  trover  would  He  by  the  reverfioner 
afainll  tenant  after  poflib:lity  .of  i0ue  ex- 
luiA  for  trees  cot  down  by  him  :  and  he 
cited  the  Bi/bep  •f  Winch^^^i  caje^  that  a 
traanc  for  yearly  without  impeachment  of 
waile,  ftyU  Vt  reftrained  from  cutting 
down  trees  in  the  Uft  year  of  hit  term  only) 
mi  Lmiif  En^dpft  csje^  where  the  remain- 
der man  for  life  without  impeachment  of 
fnith  villi  Ifac  fgnicst  of  lU  UiTff  of  thf 


tenant  for  life,  entered  and  felied  trees^ 
and  an  injun£kion  was  granted,  although 
he  was  not  punifliable  in  an  adiion  of 
wafte,  S.  C.  a  Freem.  53.  55.  S.  C.  » 
Eq.  CaC  Abr.  757,  See  alio  %  Chan. 
Cafes,  3X.  Packiogton*i  cafe,  3  Atk. 
215.  Prec.  Chan.  454.  2  Vern.  738. 
Ambler,  508.  i  Brown's  Cafes  in  Chan* 
1^9.  166.  2  Com.  Dig.  ••Chancery,** 
(D.  II.)  Chamberlain  r.  Dummer,  j 
Brown,  C.  C.  C49.  Viae  ▼.  Barnard, 
1  Term  Rep.  c(.  cited* 

F^  Mk, 


7^ 

Mayor  of 
Cambiidgi. 


K  t  eorporatlofi 
have  piwer  to 
]i^m9vt  an  o6^- 
cer  aJ  flhttumt 
they  need  not, 
in  a  return  to  t 
msnJamns^  ftatc 
iMo  he  wat  re- 
moved, 

Pou£l.Z59*  I77« 
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Mr.  Wallop  tool^  exceptions  to  the  return,  that  thej  men's 
tioned  no  caufe. 

♦The  Court  refblved  that  they  need  not,  if  they  had  fuqha  cuf- 
torn  5  they  chofe  him  haiend*  offidum  ad  libitum  eoirum^  lic^ 

Here  was  cited  Blagrgye^s  cafe^  the  fteward  of  fading  \  {a)  a^ 
in  Warren's  caje^  (b)  it  is  faid,  that  where  fuch  a  guftpm  is,  a  counfd^ 
&c.  might  be  amoved  without  fhe^ing  any  caufe  for  it,  (r)  but 
pot  an  atderwariy  ox  fruman. 

And  it  was  resolved,  that  the  caufe  returned  was  fufficient. 
Ana  Lord  Chief  Justice  faid,that  Mr,  Peachy  knew  this  cuftom 
Vr'ell  enough^  m^d  inight  have  chofcn  whether  he'  would  acc(:pt  it  or 
not.  .   »  .  • 

Another  exception  urge^  was^That  it  js  not  alledged  howh^e 
wa^  removed }  and  a  corporation  could  do  nothing  but  by  deed  o^ 
charter. 

It  was  answered,  that  he  was  removed  as  l^e  was  chofen,  and 
in  cafe  he  had  been  chofen  by  charter  he  muft  have  beep  rempved  fo. 

And  the  return  and  caufe  were  allpwed.  (</]j 

{a)  2  Sid.  6.  49.  72.                                 '  pot  dply  elrped  fcxton  a^cotdinr  to #»f«r«C 

(A)Cro.Jac.  540.     S.  C.  i  Roll  Rfp.  <*^&«r  j  that  the  cuttum  wat  for  tfie  inhabi- 

112,  tants  to  remove  at  pits/yre^  Mnd  tharbt 

(r)SeeRex  v.ChurchwardeosofThamey  was    removed    purl uant  to  fuch  cuftom^ 

-^  Seiange,  115.  Cowp.  413.     Sec    alto   Rex  v.   Fawcetl, 

(^)SeeRrx  v.  Churchwardens  of  Ttup-  4.  Burr.  2046.     Rex  v.  Mayor  of  Canter-' 

toil  St.  James,  where  it  wac  held  a  good  bury,  Stia.  674.     Rex  v.  Mayor  pf  Co* 

reiaxn  to  zm^rndsmyt  that  the  party  wai  ventry,Salk.  ^^39*     .       ' 


Cafe  55. 


The  fpirttua] 
eou.'t  may  pro- 
creito  diir>lvt  a 
marriage  be- 


man  'od  his 

iaughter  ;  for  it 
is  within  the 
licviii  cat  degrees. 

?.  C.  3  Keb. 

660. 

%.  C.  1  Lev. 

»54- 

S  C^2  Jonciy 

p..  Lit. ^5. 

i  Venc  9*     3  Lcf.364< 


.^ortley  againji  Watkinfon. 
Trinity  Term^  30  Car.  2.  Roll  483. 

PROHIBITION.  Upon  a  demurrer  to  the  declaration  thf 
*  queftion  was,  whether  the  marriage  of  a  man  with  his  wife*$ 
^er*s  daugiUrhcitiQt&uoiisi 

Mr.  Saunders  againft  the  m2rriage  and  for  the  confultation. 
The  orjy  groupd  of  fcriiplc  is  Par/on' s  cafe^  {a)  which  fays  a  pro-^ 
hibition  was  granted  ;  but  in  that  cafe  there  was  ruje  for  confultation 
in  Hilary  Term  two  years  after  that ;  and  certainly  it  is  within  the 
Itatute  32  H^n.  8.  f .  38  ;  and  in  Man^s  coje^  {b )  it  is  only  faid  that  a 
prohibition  went;  but  in  Croke  [c)  the  fame  Cile  is  reported,  and 
there  indeed  a  prohibition  went,  buf  afterwaros  a  fronfultation  was 
awarded  on  '^rong  debate  \  and  fo  was  the  cafe  of  Remington  cited 
in  the  cafe  Bartiett  v.  Howardy  {d)  and  this  \vas  after  Parfon*\ 


4  Leon.  16^    Vangh.  206.  250. 302.  329.    K.  Lut.  341.     1  Mod.  %^  26* 


(#'  Co.  Lit.  2t$« 
(i)  Hotoart907«' 


(r)  Cro.  Elix.  22St 
(^)  Hob.  I  Si.     - 


f«fe. 


Trinity  Term,  31  Car.  2.  in  B.  R.  1 

t^e.  (i).    'L§rd  Coke  (/)  fays  a  woman  may  not  marry  with  her     Wo»tlit 
aunt's  hufband ;  and  that  cafi  of  Par  fins  my  Lord  Cok£  reports  it      ^  ^* 
not  as  his  own  opinion ;  for  it  is  otherwife  in  th^fecond  Inflitute%  atkihi 

Mr.  Wallop.  The  marriage  of  a  man^  own  niece  is  not 
within  the  exprefi  words  of  the  Leviticai  laWy  nor  is  there  any  ex- 
prels  cafe  in  our  law  that  makes  *  a  man*s  marriage  with  his  own  *  [  71  1 
niece  to  be  inceftuous.  In  Sir  John  JUington's  cafiy  in  the  reign 
oi  Charles  tke  Firfi^  he  was  fined  one  thoufand  two  hundred  pounds 
by  the  high  commiffioners,  but  a  prohibition  went :  (g)  it  muft 

^  Jt^refore  be  parity  of  reafon  that  muft  govern  this  cafe,  for  it  is  not 
cxpreftly  within  the  Livitical  degrees.  Now  for  parity  of  reafon  I 
do  not  wholly  diiallow  it)  but  offer  ihefe  things  concerning  it :  it  it 
very  difficult,  if  not  impoffible,  to  affign  the  true  reafon  of  the  Le- 
viticai prohibition.  Now  parity  of  r^on  is  a  relative  thing;  there- 
fore certainly  we  cannot  give  an  account  of  that  which  is  not  ex- 
prefled.  (h)  Thofe  who  diink  they  have  found  out  the  true  reaf(^  do 
not  agree,  (i)  They  argue  from  Leviticus  (i)  that  they  are  in 
equal  degree.  They  take  non  cauja  pro  caufa :  they  make  propin- 
•qultyjthe  otiiy  fonaais  ratio  of  all  thc^e jprohibitions.  (/)  But  this 
can  never  be  maintained,  for  if  we  confider  the  firft  marriage  we 
jQull  find  that  Eve  was  to  Alam  as  his  daughter.  \m)     Now  if,  in 

,  fome  cafes,  marriaees  are  unlawful,  and  others  more  urdawful,  and 
both  alike  near,  and  others  that  are  nearer,  and  yet  lawful,  then  there 
muft  be  fome  odier  caufe  for  the  prohibition  befides  propinquity  of 
blood  I  now  coufin-germans  are  not  prohibited.— Then  they  go  upon 
another  error  in  that  they  argue  from  the  right  line  to  the  collateral 
linej  and  that  is  apparent  in  Harrifon*s  caje.  (n)  It  is  true,  that 
cafe  is  only  about  the  degrees  of  conlangumity,  but  yet  affinity  alfo 
works  jpaore  ftrongjy  in  the  lineal  than  in  the  collateral  line ;  and 
that  wbkb  is  ftroog  in  the  cafe  of  the  right  line  (0)  will  not  work  at 
all  in  the  collateral  line ;  there  is  no  exprefs  abiolute  prohibition 
with  the  wifb's  kindred  but  in  the  right  line.  Another  reafon  they 
draw  firom  thofe  words  in  Leviticus  :  «  For  ftie  is  thy  near  kinfwo- 
man,'*  (p)  that  therefore  propinquity  muft  be  the  Formal  caufe.  Now  ♦  *  [  7*  1 
by  **  propinquity"  they  muft  either  mean  the  immediate  next  of 
kin,  which  cannot  be  according  to  thenu  for  then  we  fliould  not  be 
at  all  prohibited  ;  or  elfe  it  muft  be  in  tne  largeft  deme  and  fenfe, 
and  then  all  kindred  whatfoever  would  be  prohibited ;  it  muft  be 
therefore  kinfwoman  pfopinqua  in  the  ri^ht  line,  /•  e.  fuch  a^  may 
•ome  to  be  thy  mother  or  guardian.      The  right  formal  reafon  of 

(«)  1  Roll  Abr.  83s.  <t)ieeDK,  HAMMoifp  in  his  fixth 

(/)  %  Inft.  683.  pi^rt  concerning  marriage*  (uge  i8. 

(#)  Lord  Vaoghan  fayt,  « in  the  cafe  of  {k )  Ltviticiis,  xviii.  17. 

"  ^ir  Gila  AUtugttmy  he  was  deeply  fi:ied.  (/)  Sildin  Uxor  Hebraica,  2$. 

**  and  a  lenrencc    of  divorce  gi^n    for  (m)  Skloxn   de  Jure  n^turali  etOcn* 

*  manyiog  hia  brother  or  fiftcr't  daugh-  tium  juxta  Difciplinam  EbrKorum,  cSi 

«  ter,  which  I   heard   at  Lamhab  bcu  e^  lu)  Harrifonv.  Burwell,  Vaug  .  z!^  ' 


^ra^MiM  was  granted/*  Vaugh.  (•)  As  Sxldxm    dc  Jure  nacu  ^U    et 

'"-niJuin,  fcc  tttfupra,  cap.  10.  page  593. 

\f)  Lcf  it.  xViii*  17* 

F  +  thoft 


323.  Genuum,  fcc  utfupra,  cap.  10.  pa&e  coi 

(i)  GEOTivt   de  Jure  Belli  et  Pads,  594.                        P  -.     p     o.  page  593. 

>ook  It.  ch.  5.  par.  la.  .  Skldsii  de  \f)  Lcf  it.  xViii*  17* 
jt^ttttwaUciGcBl.  Libb  5.  p.  594. 
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WotTiiT     fluifeprQhH>ttioat  is^1>c€aiife  the  order  of  natmewould  be  inverted; 
r-  and  there  is  a  great  diverfitj  alwajs  taken  between  marrying  an 

ATKivtoN.   ^^^  j^j  ^  mueiy  and  between  the  marrying  of  a  wife^s  atmt  and  her 
niicij  (q)  and  the  Talmudifis  do  not  hold  a  marriage  between  the 
uncle  and  his  niece  to  be  inceftuous.  (r)     As  to  the  ^iZnvnmf  in  the 
cafe  between  IFood  v.  Hill^  {$)  I  anfwer,  that  though  it  was  not 
utterly  unlawful,  yet  becaufe  it  is  next  to  it,  and  lodes  like  it,  on 
that  account  the  church  might  prohibit  fuch  to  be  pricfts,  (/)  and 
for  this  reafon  did  the  Apostles  prohibit  widows  that  had  two 
Ijofbands,  &c.     This  diverfhy  between  a  niece  and  an  aunt  does  well 
anfwer  Dr.  Hammond,  {u)     Superior  relations  and  vice-parents 
may  not  marry,  becaufe  they  cannot  both  command  and  be  com* 
manded ;  fo  that  one  that  may  be  a  mother,  cannot  marry  a  nephew's 
fen,  but  yet  a  vice-parent  may  marry  a  niece's  daughter,  becaufe  he 
may  command  both  ways.     In  the  collateral  line  only  the  fuperior 
relations  csnnot  decently  make  wives,  but  in  the  lineal  they  may. 
For  authorities  it  is  obfervable,  that  the  Romans  who  were  mod 
ftrid  about  marriages,  and  therefore  not  only  fb;bid  the  marrying 
one's  niece,  (x)  but  the  marriage  of  couiln-germans,  and  fo  they 
went  further  than  we,  yet  did  not  prohibit  the  marriage  of  a  wife's 
fifter's  daughter.     Bexa  Francifcus  Connenus^  (y)  gives  an  inftance 
of  Sicilla  and  Mijylus.     He  alfo  cited  the  cafe  rf  rarfir^Sy  (z)  and 
though  as  Lord  Vaughan  fays  {a)  there  W2S  a  confukatioa 
granted,  vet  that  was  for  a  AtkSt  in  the  declaration,  and  fe  was  that 
^  L  73    J  kX MannU  cafe.     The  ♦  cafe  in  Hobart  is  very  dark;  the  words  arc 
*^  though  there  were  caufe ;''  it  is  nothing  but  a  fuppoiition ;  words 
fpoken  obiter.   There  is  againft  me  the  ninety-ninth  Canon^  1603,  but 
I  muft  fubmit  to  you,  m^ether  a  canon,  pafTed  in  the  convocation, 
and  confirmed  by  the  king  only,  and  not  by  ad  of  parliament, 
binds  all  the  king's  fubje&.  {b)     No  canon  can  prefcribe  againft 
a  ftatute,  and  therefore  cannot  make  any  thing  within  the  degrees 
there  prohibited  that  was   not  fo  before;    for  all  marriages  not 
within  the  Levitical  dc'grees,  ^c.  are  by  that  ftatute  of  32  Hen.  8» 
€.  38.  allowed  good. 

SCROGGS 

(f)  Epircopot  Thcolog.  iDft.  J7«  er  the  ftatutes  of  the  reahn,  be  alkmed. 

^r>  Seldeny  513.  AiA  upon  thli  ftatute  the  aothority  of  the 

(s)  HiH  V.  Good,  VM|h.  31a*  canon  law  of  Englaod  is   faJd  entirely  to 

\jt)  *'  Qgi  duas  ibrorcs  duxit  autconfo.  depend.  Law  Gram.  132.     Tni  cahons 

«<  hrinam  ciericus  cfic  BOn  poCd^**  pan.  of  1603,   were  made  in  a  conrocation  of 

4poft.  iS.  the  province  of  Canttrhtry  \  were  ntiinl 

.     I»)  Page  34.  by  king  James  the  firft  ;  and  afterward* 

\m)  See  Gilb.  Rep.  158.  adopted  by  the  province  of  York  y  hot  were 

|«)  Valeriut  Maximaiu  ctp.  4.  De  Ho*  never  confirmed  in  parliament,  Pref.  i  rol, 

miniboi.      Sec  Dr.  Taylof^f  Ekacnta  laf  Burn*s  Ecc.  Law  XV.  Thefe  canons,  it  ia 

Civil  Law,  loS.  514.  339.  'faid,  have  always  been  received,  Ld.  Ray, 

(91)  Co.  Lit.  135.  449*  and  no  doubt  ever  made  of  them, 

(«)  Vaugh.  Rep.  148.  i   Salk.    1 34.  with  refped  to  their  bind. 

f^)  By  2C  Hen.  S.  c.  19.    The  clergy  iag  the  clft^  tq  matters  of  ecdeliaftical 

ftall  not  premme  to  claim  or  pat  in  ufe  any  cognisance,  though  only  confirmed  by  the 

canons,  eicept  made  by  the  royal  aflent  in  king.      Biihop  of  St.  David's    v.  Luc/, 

•onvocatioa  afiembkd  by  the  king's  writ  $  Carth.  4S5.  but  that  the  laity  ^  not  being  r«. 

nor    ihall   any  canon^  repugnant   to  the  prefented  in  convocation,  are  not  booad  by 

king*s  prerogative,  the  Um,  the  kofttins^  Chcm,  they  not  having  been  confirmed  la 
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ScROGGS  Chiifjujitce  faid,  that  he  was  apt  to  think  reallvdioTe 
prohibitions  were  partly  for  avoiding  confiifions  which  would  enfue 
by  having*  perfons  both  commandii^  and  commanded,  and  had  it 
not  been  for  thofe,  how  cpuld  any  law  have  determined  the  dburfe 
of  defcents,  and  whofhould  be  htirand  inherit? 

.Jones  Juftice.  I  diink  that  propinquity  was  the  reaTon  of  pro- 
hibitions,  and  to  me  it  feems  clear,  that  wc  ought  to  reverence  and 
follow  the  judgment  of  the  church  of  England^  and  all  along  fince 
the  making  of  the  ftatute  of  32  Hm.  8.  c.  38.  the  ecclefiaftical  courts 
have  put  this  up  in  their  tables  amongft  the  inceftuous  marriages, 
and  have  always  reckoned  it  fuch ;  and  all  our  doAors  and  divinei 
do  account  it  fuch. 

DoLBEK  Jufiice.  It,  being  of  great  weight,  deferves  to  be  (poken 
to  again ;  but  I  wonder  our  clerg}'men  do  not  get  an  zA  of  parlia* 
ment  for  the  fettling  thofc  marriages,  fince  doubtlefs  they  may  fo 
eafily  have  it.  I  know  feveral  marriages  of  the  like  kind  that  are 
not  yet  in  queftion* 

Pembertok  Jufltcc.  It  is  fit  1  think  to  be  fpoken  to  before  all 
the  judges;  and  (Mr.  Wallop)  your  caufe  depends  wholly  on 
this,  that  the  coiifultations  were  granted  for  defers  of  or  in  the 
declarations;  for  thofe  precedents  will  be  our  guide.  However, 
I  (bail  be  cautious  in  the  matter;  for  there  are  three  or  four 
children  in  this  marriage  which  muft  be  all  baftardized  if  this 
marriage  be  inceftuous.  But  this  is  not  of  record;  and  this  is  not 
a  Angle  cafe ;  but  a  general  queftion  of  great  confequence^  and  * 
fit  to  be  argued  again* 

Aij§matur.  {c) 
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parliament,  Mathewi  t.  Burdetr,  zSalk. 
413.  672.  Cox's  cafe,  i  Peer  Wms.  32. 
Philips  ▼.  Bury,  Ld.  Ray.  7.  firitton  v. 
Staodilby  6  Mod.  190.  Ic  ieems,  however, 
that  doubts  ftili  remained  upon  this 
point ;  bat  in  the  cafe  of  Middletrtn  and 
his  wife  V.  Crofts,  in  Mich.  Term,  10 
Gca  %.  ic  was  detennined  that;  the 
csMos  of  1603,  not  having  been  confirmed 
by  parliament,  do  not  prepr'to  vigore  bind 
the  iaity  i  but  that  when  any  of  their  pr->vi- 
i«M  arc  Jcdaratory  of  the  ancient  ufage 
aid  law  «f  the  church  of  England  received 
and  allowed  hcfc,  the  bify  are  bound  by 
thole  lava  at  being  part  of  the  common  law 
•ftherealaa;  their  obligadon  arifing  an- 
iBcadcaC  to,  and  not  fnm  this  body  of 
caaoBf,  %  Atkm  650  to  675.  4  Viner's 
^^  3Ja     s  Stra.  id$6.    Cafes  T.  H. 


(c)  S.  C.  2  Lev.  254*  fays  the  marriagt 
was  betwixt  Wa:kinf!nt  and  the  dattgbier  ^ 
hit  frfi  wfi.  But  S.  C.  Keb.  660.  ani 
S.  C.  a  Tones,  11 8*  agree  with  Sir  Bm 
Scower,  that  it  was  with  his  no\fiififier*t 
damgbter ;  and  by  all  the  reports,  it  fetmt 
that  A  CONSULTATION  was  awarded, 
becaufe  within  the  Leritical  degrees.  Sea 
Watkinfon  r.  Mer^atron,  Raym.  4(4. 
2  Jones,  191.  Skin.  37.  A  confnltatioa 
was  granted  for  like  caufe  in  Howard  r.  Bi. 
Ihop  Salilbury;  i  Mod.  25;  the  fame  in  the 
cafe  of  Snowling  and  his  wife  v.  Nurfey, 
N.  Lutw.  340,  2  Lotw.  107  5  i  a  prohibit 
tion  decreed  for  the  like  caufe  in  Dennj 
V.  Aihwell, Strange,  53;  See  alfo  x  L4. 
Ray.  68.  3  Bom^s  Ecc.  Law,  434,  uki 
note  (i)  Co.  Lit.  235.  a.  5  Mod.  54I. 
and  Ellerton  v.  Gadrcll,  Corny.  Sep. 
31a. 


Thp 
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Cafe  5(.  The  King  agamfi  The  Surrey  Juftices. 

0  * 
AMndtemlifi  §IS-  Francis  Winvimctov  moved  for  a  mandamus  to  the 
^St^^^^  juftices  of  the  peace  of  Surrey^  commanding  them  to  difchargc 

^Awrtodioaiiy   ^  prHoiier  ^pon  die  Ute  ad  for  relief  of  the  poor  priiboers,  or 
•awhichbc  it    cUc  to  reCum  the  puile  why  not. 

to  ao.  The  cafe  was  thus^  die  party  was  in  cuftody  die  twenty-nindi 

1  Wiir.  i«5.      ^y  ^May^  but  die  dd>ts  were  contraAed  afterwards ;  all  die  ere- 
]}3.  ditors  were  fummoned.    The  juftices  were  doubtfiiI»  though  the 

^«.  II  J.  $3$.    ^orjs  of  die  ftatute  arc  plain,  ^  for  all  debts  contnifted  before  the 
^%^        difcharge,&c" 

«^€m  Kcp.  g^^  FnAKCis  umd,  diat  diis  court  has  jurifdi^Uon  over  all  inft- 

rior  courts,  and  cited  jBm'x  eafe^  11  Co.  93.  It  is  the  happiiieft  of  the 
fubjed  that  there  is  a  Kmg's  Bench :  no  cafe  b  final  mere  but  you 
may  hare  an  infpeffion  orer  them ;  you  have  and  may  ^min  com- 
mand diem  to  do  julKce.  Mandamuses  have  gone  to  prohibit  them, 
&C.  You  command  the  ordinary  to  grant  letters  of  admtniftradon, 
&c.  (a)  You  have  knt  mandamuses  to  juftices  of  the  peace  about 
baftard  children:  (^j  be  it  what  it  will,  if  matter  of  government, 
diey  are  under  your  power ;  and  wherefoever  a  man  has  a  right  (as 
the  par|y  has  here  upon  fweaiing,  &c.  and  fummoning  has  creditors, 
to  be  discharged)  die  law  gives  him  a  remedy,  {c) 

]ttEv.C»«ir»         ScROGCs  Chirfjuftice.    If  it  had  been  a  total  omiffion  of  dieir 

4  Jcn^cp*     duty,  as   refolal    to  coniider    the  petidon,  or     to   examine  the 

*^  matter,  or  the  like^  we  might  command  them  by  a  mandamus,  (d) 

But  when  they  have  examined  the  matter,  it  is  hard  for  us  to  eqoin 

them  one  way  or  odier,  they  having  the  conuiance  of  the  thing,  (r) 

PxjKBEATON  JuftUe  YHS  of  diis  opinioiu 

But  however  Scrocgs  Chitfjuftice  fiud.  We  may  fend  a  mauda^ 
mus  to  dienr  to  difcharge  the  priibner  or  return  the  caufe,  and  fo 
we  may  after  leave  it  to  them  when  it  is  before  us. 

And  a  mandamnt  was  granted  accordingly  by  Scroggs  CbUf 
Jijfiia^  Jonas  and  Doi^bek  JuftUosy  P£mb£&ton  Jn/Hco  mokmu. 

(«)Aale,4S.    Ray.^i^.    sRoURcpL  1(47  ;  t»die  vardnof  Bcalkfrtocoai- 

lej.    I  SM.  iSt.  37a.    I  Lev.  187.    I  pd  Ua  «»p«t  thecooMaMi  feal  «•  m  a»> 

BI.Repw(40.  MS.    5  Com.  Dittft,   Svo  fwcroftfaeleibwt  iBcfc«Kcry  cofitmy  t» 

c<k.  14.  bis  own  fefante  aaiwer  p«t  is.  Rex  v. 

(M  I  Vol.  Mr.  Omit*!  cJit.«f  Boct*t  Wyadlmm  Cow^  377  >  «»  •  In4  of  a 

Ftor  L««rt»  f.  4i.  61.  IC7.  BM^ar  to  InU  a  coort  baran,  1  BL  Repw 

(r)  1    Rarr.    ia65.     i  RL  RcfL  33s.  309  { ta  commifioocn  o»  tW  laad  tax  ta 

53a.    C«»p^37S.  ckaackrk«  t  TermRcrwi46i   to  «««• 

(/)  TWcf  ifc  tbe  cooit  apiR   gnot  a  fitm  to  bear  an  appeal  xa^  gi^c  kmc  jw^ 

— ^aaattothc  kcyw  of  the  coaiioo  iral  meat*  Res  ▼.  Riikof  of  L4BOi&B»  a  Tcna 

aCcicbcr  af  tiK  aatwfidn^  coataiaa4uif  Rep^  33SL  aam. 

llMBta  pot  k  aa  tfce  lypoiaftat  af  ll^^h  (r)  See  RiarirWaioinh  ¥.  DmH  Comt. 

it«ar^RaB.T.CWorCaBba%t,3Roir.  lLcp*94» 
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Bat  always  fince  the  Court  has  refiiTed  to  iatermeddle  in  duit        Knro 
$iSt^  and  put  tbcm  to  tbeir  iiudita  querela.  ^   ^« 

*  SVKRBT 

JUSTICSS* 

♦  Prefcott  agdifijt  Pcmbcrton.  Cafe  57. 

•f  75  J 
r^OVENANT  that  die  plaintiff  Ihould  have  the  firft  quarter's  ^"  *  covenant 
^  rent  due  at  laiy-daj^  after  the  date  of  the  deed ;  the  breach  af-  |j"Y/(St"n 
'jpjed  was  that  the  defendant  •bftruxii  et  impedivit  eum  (the  plain-  thaJ  the  dc-"' 
tiff)  a  recipiiiuk^  &c«  fcndant  «^. 

Mr.  Darnell  moved  in  arreft  of  judgment,  becaufe  the  plain-  ^''^^'^  the  re* 
tiff  (hews  not  how  he  was  hindered ;  and  he  cited  the  cafe  of  Shor^  T^&cil "' " 
di/bv.  Faldoe^  i  Bulft.  139,  and  Penn  v.  Gkver^  Cro.  Elix.  411,       Poft  77. 

Sir  C  Levinz  ic9nira.    I  confefs  that  ^  non  pemufu''  is  too  3  w*^8.^^ 

general,  for  there  is  no.  aft  done  (tf);  but  by  "  impedivit  et  ob-  »Saik.  139, 

^Jtmxii**  it  is  clear  that  fome  aft  was  done  to  the  plaintiff's  hin-  J?°; 

dcrancc,  %idiich  zSt  the  defendant  beft  knows  himfelf.  Cn>  /at  ,70. 

^i^^^niMtur.  f Mod.  133. 

N.  Lut.  95*  7 03* 
4  Mod.  44.     1  Show,  xji, 

(«}  I  m«0  Abr.  425.  430.     3  Leon.  3S.    See  HugHes  v.  Richman,  Cowp.  125. 

The  King  againfi  BettAvorth.  Cafe  58. 

INDICTMENT  for  refufing  the  office  of  high  conftable ;  A  t^ant  in #•. 
'  ipeciai  verdid.  c^nu  dtmifnt  i« 

f\^X.  pnviieged 

The  quefiion  was,  wheAer  a  tenant  in  ancient  demefne  may  be  '"*"* ^«rrng tbc 
madb  conihible  of  a  hundred  which  reaches  further  than  the  dc-  ^^Ta^u!*'^^ 
jnc&ef  i  Pe  is  freed  from  payment  of  toll ;  from  payment  of  wages  s.  c.  i  Vene. 
lo  knights  5^  parliament  \  from  being  upon  juries,  &c ^  and  the  resubn  344. 
of  all  this  fS|  becaufe  he  (hall  not  be  drawn  out  of  the  ancient  do^  i>.c.Trem. 
maimgsj  where  his  employment  was  by  the  ancient  law  fuppofvjd  to  "}^*b.*i6i 
be ;  the  iame  reafon  is  here :  if  he  had  other  lands,  it  is  true,  he  3^6.' 
wwU  be  liable.  i  Mod.  13. 

S  Mod.  9^  1-9. 

Jokes  Jufiice.    1  wonder  the  privilege  was  never  claimed :  now  *  Moo.  96. 
hp  is  tenant  of  the  kine's,  and  this  is  an  office  for  the  king,  and  it  *  silk.  1*7*5^ 
fhmfore  may  be  a  queftion :  it  has  been  a  doubt  in  our  books,  whe-  3^ 
ihor  be  may  not  be  a  juryman  in  perfonal  adions  s  and  Cud,  that  ^^**P^«'  »3* 
ixne  can  be  tenant  for  years  and  hold  in  demefhe. 

jUjnematur. 

In  S^icfaadmas  term  following  it  was  argued  again  by  Mr. 
Saukders,  who  added  to  what  he  urged  before,  that  a  tenant  in 
#mW  dimefm  is  difcharged  from  toll,  pontage,  aiid  murage  (a). 

(j)  Fiti.  N.B.2(S. 

In 


>  300, 
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B»TTiW01T1l. 
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Indie  Regj/lir  (i),  there  is  a  writ  to  difcharge  him  from  attending  ♦ 
die  (heriflrs  turn  or  leet  out  of  the  manor ;  now  a  conftable  was  an 
officer  at  the  common  law,  and  eligible  at  the  court-leet,  and  in 
many  places  they  arechofen  ftill  there  (t).  They  are  not  to  appear 
in  any  other  turn  out  of  the  manor.  Serving  on  juries  is  a  neceflary 
part  of  juftice  for  the  trial  of  men's  cauies,  and  yet  they  are  ex- 
empted. 

Mr.  PoLLEXFEN  i  contra.  We  muft  underftand  iltit  fecend  in- 
Jiiiute  {i)y  and  its  general  words  there  fecundumfutje^am  materiam^ 
i.  e.  ferving  on  juries ;  not  that  they  are  exempt  trom  obeying  the 
fummons  and  warrants  of  the  feffions ;  and  they  muft  appear  there  in 
cafes  of  the  peace :  I  agree  to  thofe  privileges,  but  thofe  are  not  per- 
fonal,  they  are  only  annexed  to  the  land;  for  merchandizes  and 
things  that  arife  out  of  the  land  they  (ball  pay  toll ;  that  of  juries  is 
only  that  thofe  lands  which  they  hold  in  ancient  demefne  fhall  not 
render  them  liable,  but  if  they  have  other  lands  they  may  (/).  As 
to  this  of  conftable,  we  have  no  cafe  about  it,  but  1  think  die 
flrongeft  authority  to  be  that  high  con/lables  were  not  before  thejia^ 
tute  ofJVinchefier{f) ;  there  are  different  opinions  about  it,  but  the 
ftatute  feems  exprefs,  and  my  Lord  Coke  in  his  fourth  Inftitute^ 
and  Mr.  Lombard^  an  ancient  writer,  are  of  his  opinion;  and  this 
office  is  nothing  relating  to  the  land,  for  a  man  may  be  an  idoneus 
homo  for  this  office,  if  he  have  fubftance  in  other  things  than  land. 

The  Court.  The  being  of  a  jury  has  not  fuch  immediate  re- 
lation to  Juftice  as  the  office  of  a  conftable,  which  is  for  the  prefer- 
vation  ot  the  peace  and  government ;  this  being  an  high  conftable  is 
by  the  ftatute,  and  certainly  a  perfonal  thing,  and  ancient  demefne  ex* 
empts  not  from  it ;  tenants  in  ancient  demefne  may  be,  and  in  fome 
places  are  churchwardens  and  overfeers  for  the  poor ;  now  in  fuch 
cafes  dieir  attendance  is  neceflary  at  the  feffions  and  out  of  the  ma«» 
nor. 

ScROGGS  Chief  Jujlice.  The  firft  reafon  and  ground  of  theirprt- 
vileges  was  the  manuring  the  king's  land,  and  they  were  always  (up~ 
pofed  to  have  no  other  eftate :  in  truth  anciendy  they  were  nodiing 
but  the  king's  ploughmen. 

Judgment  for  the  king. 

{h)  Reg.  181. 

{e)  2  InlK  443.  See  alfo  3  Keb.  130. 
1  Freeai.  348.  11  Mod.  215.  Dougl. 
537 


(i)  %  Inft.  443. 

(r)  Fitx.  N.  B.  lU, 

(/)  i3Edw.  I.  c. 


*  Anonymus, 

r^OVENANT  for  payment  of  rent  which  was  referved,  payw 

able  at  the  two  moft  ulual  feafts  of  the  year,  St.  John  the  Baf^ 

tijl  and  ChriftmaSy  or  within  fourteen  days  suter ;  the  iirft  payment 


Cafe  59. 
♦[77] 

A  covenant  to 

py  rent  at 

ChriBwm  aad 

f^TttfawnuTf  ox 

wltlin  hmittak  <^T»  after,  it  not  brokca  by  Bon-ptyment  on  Ckriftmss  Pfy,- 


-Ante  73, 


to 
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to  be  at  Chrijimas  next  after  the  date.     The  breach  was  affigned    Amowvuvi. 
in  non-payment  of  the  rent  at  Chrtflmas  firft,  and  took  no  notice 
of  the  fourteenth  day  after. 

Upon  demurrer  it  was  urged,  that  the  fourteen  days  after  (bould 
not  refer  to  the  firft  payment  at  Chriji/nasy  but  that  it  was  to  bp  ab^ 
folutely  on  Chrifimas  Day. 

But  it  was  held  by  the  Court,  that  the  defendant  had  fourteen 
days  after  the  firft  Chrijimas  as  well  as  any  other  to  pay  his  irent  in. 

And  therefore  judgment  was  given  for  the  defendant. 


Bonfield  againft  Linton. 


Cafe  6o» 


/^  A  S  E  for  thefc  words,  "  He  is  as  very  a  rogue  as  ever  went  by 
^  "  the  highway ;  he  killed  a  man  aboard  of  a  fhip ;  and  if  he 
«  had  not  bought  it  off  with  a  piece  of  money,  he  had  fufFered  for 
«it."    . 

It  was  moved  in  arreft  of  judgment,  that  the  words  were  not  ac- 
bgnable,  and  there  was  cited  the  cafe  of  Parram  v.  Roe.  («} 

Thomson  i  contra.  That  of  fuffering  fhall  make  it  be  in- 
tended a  felonious  killing. 

ScRoccs  Chief  Juftici.  Thefe  cafes  have  often  varied,  and  few 
of  them  but  have  received  crofs  refolutions;  that  ot  Rolle  is  long 
face,  even  in  the  fixth  or  feventh  year  of  James  the  FirJI.  We 
muft  here,  after  verdid,.take  it  for  granted  that  the  words  are  falfe, 
and  I  am  furc  tbev  are  fcandalous,  and  may  expofe  a  man  to  a  great 
ded  of  trouble.  Now  can  we  imagine  it  any  other  than  an  unlawfiil 
killing,  when  it  is  iaid,  that  ^  he  would  have  fuffered  for  it  ?"  ^  He 
^  kiUed  a  man"  is  not  a^onable,  for  that  maybe  lawful,  and  words 
fhall  be  taken  in  mitiorifenfu :  now  if  I  kill  a  man  that  aflaults  me 
on  the  highway,  or  breaks  my  houfe  to  fteal,  in  this  cafe  I  need  no 
pardon ;  lam  not  indi6bble ;  and  if  I  am  indiSed  I  may  juftify,  and 
the  jury  muft  find  me  not  guilty ;  ♦  whereas  in  the  cafe  of  fe  defen^ 
dendoy  the  iury  muft  find  the  fpecial  matter,  and  the  party  forfeits  his 
goods,  and  he  (lands  in  need  of  a  pardon  diough  it  be  of  courfe. 

And  PER  Curiam  die  words  were  refdved  a&iooable,  and  judg- 
ment  for  the  plaintiff.  (^) 


To  fiy  ««  He 

**  killed  a  man 
«  aboard  of  a 
**  (hip,  and  if 
«  he  had  not 
<«  bovghtitoff 
«  for  a  piece 
"  of  monev*  1>€ 
«  had  fttfiertd 
««  for  it,"  is 
adionable  $  for 
it  (hall  betaken 
that  the  kUihif 
imputed  to  him 
was  a  fdomimM 
kiiiing,  other- 
wife  he  could 
notfyfir  for  iu 

4  Co.  17.  so. 
fenk.  30a. 
Velf.  »i. 
2  Bulft.  10. 


{s)  I  RoU.  Abr.  72.  p).  S. 

{h)  See  the  cafe  of  Peach  v.  Oldham, 
what  the  words  **  I  am  thoroughly 
^  connaced  tfaac  you  ait  guii^,  and  ra- 


C78] 


"  ther  than  you  (hould  go  widiout  a  baog- 
**  man,  I  will  hang  you/*  were,  after  iftr*' 
di^,  held  a^onabie.    Cov^p.  276. 


Hinkes 


7» 


Tt'wkjTcrm,  ji  tin  2;  in Bw K. 


Cafe  6i. 


Hinkes  agaif^  CUrkc. 


Onanifluethat  \X7RIT  Of  ERROR  on  a  jiK^cnt  in  rcpUvin  in  an  infenor 
t^  freemen  VV    couTt.   Thc  olaintiff  thcrc  in  his  declaration  alledges  a  com^j 

mon,  by  way  of  cuftom,  in  the  freemen  and  inhabitants  of  feveraf 
ancient  melUiages,  &c.  The  jury  find  that  the  freemen  and  inhabi- 
tants of  the  ancient  mefluagesi  &c.  had  common  for  fo  many  beafts 
010^  et  forma  "as  in  the  ifliie,  it  uUerius  dicunt  that  the  freemen  had 
common  for  twenty  more^  &c. 

Mr.  HoLxyir  the  plaintiff  in  the  writ  of  error  indfted^  that  the 
^  ^^  cuftom  was  not  found  as  in  the  iiTue,  but  quite  another  cuftom ;  and 
"i^  AL.»o  that  that  the  court  muft  judge  upon  the  whole »  and  he  cited  the  cafe  of 
the  freemen  had  Foftir  V.  Jackfon^  Hob.  52.  and  that  thelaft  matter  found  is  part  of 
the  cuftom. 


hM  inhabitanti 
of  ancicat  ineil 
luies  bave»  by 
cvftosy  a  right 
•f  commoo  for 
ti  many  bcafh, 
a    irerdia 
tfodiag  a 
xight  of  com- 

XDOn  MMM  if 


Jones  yuftlce.  It  is  another  cuftom  and  therefore  furplu(age^ 
for  the  otfaier  cuftom  they  have  found  is,  ^  that  the  freemen,"  and 
does  not  iay  <<  inhabitants  of  the  ancient  mefTuages." 


light  of  com- 
BMm  for  twenty 
snore  ngoodi 
lor  the  latter 
finding  fliail  he 
s^caed  ai  fur- 
pla6g^ 

S.C.  aLer.asa.      Pemberton  Jujjice.    They  have  found  the  iffue,  modo  etfrrma^ 
a  Roll  Ahr.        and  feveral  other  things  which  are  idle. 
706.  695. 

Moor,  431.    Cro.  Eliz*  480.    Hob.   X17.    Mod.  Ca«  4.    Cro.  Car.  219.     a  Saiind«  308.     5  Com.  Dig. 
«« Pleader,''    (f.  28.)    Cowp.47. 

^n  avowry  hy  a      Then  another  thing  which  they  iaTifted  upon  was,  that  it  ought 
coiJJttrJrton*        ^  ^^^  ^^^"  ^  prefcription  and  not  by  cujionu 

tw«iva*cap?ttl  ScROGOS  Chief  Juftice.     In  the  cafe  of  Staples  v-  Mellar^  («) 

boyflct  called  thcy  infifted  it  might  be  good  by  way  of  cujiom  but  not  by  ^r/- 
•^"T^.*  ^  fcTiption.  {b)  It  is  die  (kme  cafe  :  we  are  for  maintaining  of  right, 
and  if  you  afk  what  common  it  is,  I  fay  it  is  an  ancient  common^ 
and  for  that  you  alledge  the  inheritance  of  common  muft  be  in 
fome  body,  and  therefore  cannot  be  in  freemen  inhabitants,  I  would 
fain  know  where  is  the  inheritance  of  a  copyhold  common  ?  You 
fay  that  that  is  cuilomary ;  fo  is  this  :  there  are  many  commons  *  by 
cuftom  that  the  inheritance  of  them  is  in  nobody ;  and  yet  the 
lands  are  charged  with  them ;  in  the  north  country  are  many  fuch  *, 
and  poor  men  would  lofe  their  right  of  common  if  fuch  pretences 
fhould  be  material  obje<£lions :  ^^lat  we  refolved  in  the  cafe  of^ 
Staples  V.  Mellar^  will  fettle  this ;  the  cuftom  is  good,  and  the  ver« 
di6t  has  found  it  well  enough. 


twelve  inferior 
hurgeiles  called 
JtslTmieriy  that 
every  freeistn 
inhabiting  a 
houfe  three 
hath  by  cyjlum 
a  right  of  cmi- 
•Mrf  in.  the  place 

WHIIC,  it 
good  J  for  the 
cuft  m  is  not 
alledged  in  the 
tHhslksMts  but 
iu  the  freemen 
of  the  b  jroogh. 

S.  C.  2  LcT. 
252. 

Anie,  43.     2  Lev.  246.    €  Co.  60. 
Lev.  196.     1  Vent.  163.  383.  355. 

•[79  J 


Judgment  affirmed. 


2  Leon.  44.     Cro.  Jtc.  4464 
4  Term  Kip.  719. 


2  Jones,  115.  -  I  Smnd.  341)^ 


W  Ante|43.  339.  343. 

^;  See  Mdcher  f.  Spaleinaai  x  Saund.      Kep.  719. 


Griaifteid  ▼•  Mafrloiiey  4  Tent 
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Cockram  againji  Welbye, 

T\  E  BT  againft  the  defendant,  having  been  (heri|rof  the  counify 
^  of  and  levied  money  on  a  fieri  facias  fued  by  the 

plaiiitifF,  on  a  judgment  he  had  obtained  againft  J.  S.    The  defen- 
4aot  pleads  the  ftatute  of  limitations.    The  plaintiff  demurs. 

The  queftion  was,  if  debt  lies  againft  a  ftierifF  for  money  levied 
M  z  fieri  facias  before  the  return  of  the  writ. 

ASD  HELD  that  it  does,  elfe  an  inconvenience  would  follow, 
diat  the  fhcrifF  fliould  take  advantage  of  his  own  wrong,  viz.  not 
returning  die  writ,  {a) 


Cafe  624 

Debt  liei  af  ainfl 

a  ihrriflF  before 

the  return  of  tiic' ' 

writ  for  monef 

kvied  00  a/cri 

faciat^ 

S.  C.  a  Mod. 

S.  C.  I  Fiten. 

236. 

Poft,i6d.  171. 
«8i. 

Moor,4«S. 

9  Co.  50. 

Savil.4o. 

And  then,  whether  diis  aftion  is  within  the  ftatute  of  limita-  Thc*atoteof. 

tions?     And  held  not,  for  though  it  be  not  a  matter  of  record  Jj^'^^jj^jj^*' 

till  the  writ  be  returned,  yet  it  is  founded  upon  a  record,  and  has  a  to  debtagaiat  % 

firons:  rcbtion  to  it.  ^"cr'ff  ^^  «»• 

^  «ey  levied  on  m 

frnfmaoM.'  ■   S.  C.  I  Mod.  245.    Cro.  Car.   297.    2  Mod.  212.     5  Mod.  ydl^    IMod.  171* 

%  Ld.  Ray.  935.  1204.     x  Peer  Wait.  742.    2  Bac  Abr.  356. 


<«)  Sec  Pcrkinion  T.  Gilford,  and  otbcn,  Cro.  Car.  539. 
2IX. 


Speke  ▼.  Rlchirdt,  pod* 


Harwood  againfl  Wheeler  and  his  Bail. 

JUDGMENT  is  had  againft  die  principal,  and  after  the  re- 
turn of  the  capias  ad  fatisfaciendumy  they  fue  out  a  latitat  againft 
%kt  bail ;  {a)  and  after  the  return  of  the  latitat^  and  before  the 
ddivery  of  the  declaration,  the  bail  render  the  body  of  the  principal 
to  priion  ;  notwithftanding  which  the  plaintiff  proceeds,  on  motion, 
10  bdudf  of  the  bail. 

The  Court.  Though  this  pradice  in  ftrift  rigour  of  the  law 
be -good,  {b)  yet  it  is  not  fair,  (c)  for  the  ufual  courfe  is  hy  fcire 
facias^  and  till  return  of  the  (econi  fcire  facias  (d)  or  on  the  firfl  a 
fcire  feci  (e)  the  principal  may  be  rendered  in  difcharge  of  the 
bul;  (f)  and  we  always  ftay  proceedings  *  thereupon,  (g)  Now 
bail  arc  to  be  favoured,  and  if  the  plaintiiF  has  the  bcxiy  of  the 
debtor,  what  can  he  defire  more  i  In  this  latitat  there  is  no  ac 
etiami  no  mention  made  of  any  thing  that  woul  J  fignify  to  the  bail  that 
it  coocemed  this  debt ;  and  how  can  they  ren  ler  the  body  before  the 


ftf)    Cro.   Jac    165.    Stra.   717.    % 
WUC67.     1  Ld.  Ray.  156.  72  s. 
(i)  Cro.  tlis.  738. 
(c)  I  Ld-Rj^m.  157. 
{i)  Cro.  EUs  73t. 
(0  Crou  Eiis.  6fl. 
(/)Cm.Jac«iof.    Moor,  850.  S.C. 


3  Bulft.    182.    W.  Jonea,  139.    Stilei, 
324.    8  Mod.  32. 

(r)  See  Wilmorev.CIerky  i  Ld.  Ray. 
J  56.  Haniley  v.  Page,  Barnes,  75,  f 
Wiir.  269.  Mafon  v.  Bruce,  Barnes,  66. 
See  ai(<>  Burr.  1360. 


Cafe  63. 

A  lattme  aiajr 
be  fued  out 
againft  the  M^ 
after  the  return 

tus  on  the  cm. ft, 
againft  the  prio* 
ci^al,  butifcfae 
bail  fvrrender 
the  principal  be* 
fore  dedaratfoar 
delivered  on  the 
/« riftff,  the  court 
will  ftay  the 
piToceedings 
againft  the  bait 

iLd.  Ray.  15s. 
Barnes,  106. 

•  [80  J 


htUat 
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Bakwoo»     latitat  be  returned,  when  perhaps  they  had  notice  of  it  but  the  night 
W«ni.».    before.  (A) 

The  attormy  and  the  counfil  both  were  checked  for  this  fnapping 
praiXce ;  the  counfel  anfwered>  that  he  knew  not  the  opinion  of  the 
court,  but  he  had  many  precedents  for  it. 

ScROGGS  Chief  Jufiice.  Since  you  have  gone  fo  rigoroufly  to 
work  we  will  uie  the  rigour  of  the  law  againft  you,  as  we  may  do 
by  tmparlancei\  we  grant  therefore  an  imparlance  till  next  term,  and 
then  move  again  for  the  bail. 

(^)Se6  I  SaUb  lox.    i  Ld.  Ray.  71  x.    6  Mod.  131.    %  Stra.  915.    Tidd*i  Prac 
tice»  146. 

Cafe  64*  The  King  aiainft  Hide. 

AwAfr^ifm    JJ  ELD  by  the  Courts  diat  after  two  affizes  and  two  notices  of 
**  ^l^^  trial  in  an  information^  and  no  proceeding,  that  upon  the  de- 

^^rfbornro'     fcndant's  motion  there  Ihall  be  a  non prof  \  as  was  done  in  this 
wBem  aadtim    cafe. 
Bodca  of  criaL 

5Bi0d.394.    6Modii6i. 


Michaclmai 


*  Michaelmas  Term,  •  [  si  1 

The  Thirty-firft  of  Charles  the  Second, 

I  M 

THE     KING'S     BENCH. 


Sir  William  Scroggs,  Knt^  Chief  Jujike. 

Sir  Thomas  Jones,  Knt.  1 

Sir  William  Dolben,  KnL         >  J#'^^-^* 

Sir  Francis  Pemberton,   Kr2t.  j 

Sir  Creswell  Levinz,  Knt.  Attorney  GeneraU 

Sir   Francis  Winnington,  Knt^   Solicitor 
QcneraL 


Pepyn  againft  Buftine.  Cafe  fi^* 

r^  A  S  E  for  ftopping  a  gutter  through  which  water  defcended  to^  In  an  taion  on 

&c.    Declaration,  That  he  wa.^  i^Jfeffed  of  a  houfe  and  a  yard,  the  cafe  f9r 
andthatheandaU,&c.  LmS[» 

in  \fUi4^Mtet» 

Mr.  Pollexfen  excepted  hereto,  becaufe  he  lays  himfelf  but  in  thehoufcto 
H'lfm  of  the  houfe  and  yard,  and  does  not  alledge  2.feifin  in  fee,  "t^^^^^Z^ 
(as  he  ought  to  do)  in  the  party  in  whom  he  prefcribes\  but  he  Janet,  without 
panted  it  would  have  been  good  if  he  had  laid  a  pojfejfion  of  the   »"€<*g«ng  ^^ » 
gutter,  {a)  but  this  he  does  not  neither,  fo  that  it  comes  within  -^i/5«  "'/''»'*  *'*^' 
neither  of  the  rules.  V^^^X,. 

Judgment  flayed  quoufque  moveatur  ex  alttra  parte,  ,,  Saik.  21  360. 

Raym.  3S9. 
t  Show.  64.    Co.  Lit.  17.  III.     2  Mod.  71.     x  Mod.  132.  231.     Cro.Jac.  673.    Hard.459.     Stra.  5* 
I  Term.  Rep.  147.    4   Term  Rep.  719. 

(s)  See  Grimftead    ▼.    Mariovre,    that      it  it  fuffident  to  declare  generally  without 
wa   a   plaindff  10  poflefllon  brings  an      difdofingaay  title,  4  Term  Rep.  718. 
*Aioa  00  the  cafe  againft  a  ttron^  detr, 

Vot.II.  G  Bzftard 
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Cafe  66. 


Baftard  againft  Baftard. 


A  common  c»r-  /^  A  SE  againft  the  defendant  as  a  common  carrier ^  for  a  box  de^ 
thTllft  of  «>Ss  livered  to  him  to  be  carried  to  B.  and  loft  by  negligence. 

to"ri^Vi-*^°*      Williams  moved  in  arrcft  of  judgment,  becaufe  there  was  no 
fhoQghiK>pard-  particular  fum  mentioned  to  be  paid  or  promifed  for  hire,  but  onljr 
pro  mercede  raiionahili. 


CttUr  fum  it 
agreed  on 
at  the  price  of 
carriage. 

Poft  1 27. 
I  Sid.  36. 

1  Vest.  138. 

2  Mod.  270. 
1  Stlk.  26. 
Cro.  Jac.  263. 

•  [82J 


Resolved  well  enough;  and  judgment  given  for  the  plaintiff;  for 
perhaps  there  was  no  particular  agreement,  and  then  the  carrier 
might  have  a  quantum  meruit  for  his  *  hire  (^ } ;  and  he  is  there- 
fore as  chargeable  for  the  lofs  of  the  goods  in  the  one  cafe  as  the 
other,  {h) 

350.     Hob.  17.    Moltoy  212.    4  Tenn  Rep.  5S1. 


(tf)  I  Mod.  129. 

(^)  See  Rogers  v.  Head,  Cro.  J[ac.  262. 
and  Nichols  ▼.  Moor,  1  Sid.  36.  in  point. 
Morfev.  Sluys,  1  Vent.  190.  233.  S.  C.  i 
Mod.  85.  al^d.  Rajm.  918.  Stra.izS.  But 
this  warranty  being  in  refped  of  the  reward 
which  the  carrier  receives,  it  ought  to  be 
in  proportion  to  his  rifque,  and  therefore  if 
a  parcel  containing  wnneyy  tec,  be  delivered 
to  a  carrier,  and  onl^  the  common  rate  of 
carriage  paid,   when  it  it  ufual  for  fuch 


articles  to  be  paid  at  a  higher  rate,  the 
carrier  it  not  liable  if  the  parcel  be  loft. 
Gibbon  v.  Payntin,  4  Burr*  2298.  for  he 
ought  to  be  apprized  of  what  he  undertakes 
tocarry.  4Burr*230T.  Carth.  485.  See 
alfo  Molloy  de  jure  Mar.  209.  i  Bac. 
Abr.  334.  I  Salic*  26.  i  Com.  Dig.  8ro. 
edit.  302.  Golden  v.  Manning,  3  Wilf. 
429*  and  Troward  v.  Pittard,  i  lerm 
Rep.  33*  Garfide  v.  Proprietort  of  Trent 
Navigation,  4  Term  Rep.  581. 


Cafe  67. 

An  amendment 
may  be  made  in 
the  record  after 
error  allowed. 

Poph.  102« 

Latch.  162. 
JoiMi9.    jLer* 
407- 

Defendant  iball 
not  uke  advan- 
tage of  hif  own 
wrong  on  a  writ 
of  error. 


Malctt  againfi  Stiikcly. 

\JI  O  T I O  N  was  made,  after  a  writ  of  error,  to  amend  a  miftake 
'in  the  return  day,  as  proxime  poft^  when  it  (hould  have  been  in 
crajiinum ;  and  alfo  the  omifHon  of  vicecomtt ;  and  the  award  of  the 
writ  of  enquiry  was  idco  praccptum  £/?.-«oGrant£d. 

361*    Stra.  II.  787.  1227.    DoogL  114.     i  Term  Rep.  783*    L4>  R^y.  95*    Cowp. 

And  ordered  diat  the  defendant  in  the  action  do  file  bail,  foe  diat 
is  his  work,  and  he  (ball  not  take  advantage  of  his  own  wrong  M|K>a 
a  writ  of  error. 


Cafe  68. 


againft  Sterne* 


An  mJtkitatm      ASSUMPSIT  upon  an  indebitatus  TiiA  injimul  ctmputajfetj  zxA 

mj/mmpjit  Wf  ff*r    *^    Verdift. 

money  won  at 

play  ;  provided  it  be  not  at  a  game  within  16  Car.  %.  c.  7*  or  9  Ann.  c.  14.   1         Poft  185.  i  Vest.  174. 

N.  Lut.  59.    5  Mud*  14.    3  Lev.  118.    6  Mod.  128.    2  Vent.  17s*    x  SaUu  %$•    3  :^aUu  14.  X75t 

%  Ld.  Raym.  1030.    2  Barr.  1005.    Cowp.  790. 
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Exception  was  taken  in  arreft  of  judgment,  becauTe  the  account 
is  for  money  won  at  play  et  alias  dfnarior*  fummas* 

Adjudged  that  it  lay;  for  debt  lies  at  common  law  for  money  got 
^  play,  and  now,  provided  it  be  under  a  hundred  pounds  at  one  lit- 
jdng,  by  the  ftatute  of  16  Can  2.  r.  713  (tf);  and  an  account  lies  not 
for  rent  becaufe  certain,  but  for  rent  with  other  matters  it  will  lie ; 
indibitatus  ajfun^tt  lies  for  a  wager,  and  at  play  there  ^e  mutucil 
affumfftts  (^),  and  being  fo  alledged  it  will  lie. 

(tf)  See  9  Ann.  c.  14.  f.s,  and  18  Geo.       Foncblanque*i    Treatife  of  Equity,  22|. 
%.  c.  34.  r.  3.    2  Bl.  Rep.  1226.   2  Sera.       notis. 
I24f.    a  Burr.   1077.    io92.   aa^  Mr.  {b)  See  %  Bl.  R«p*  706*    l^d.  Ittyn}. 


Stone  againji  Exton.  Cafe^j^^ 

TX/'RIT  OF  ERROR  on  a  judgment  in  ejcfihncnt  in  the  Common  Thefurresde^ 

Pleas.     A  copyholder  in  poffeffion  by  a  wrongful- title,  the  ^oToTd^b* 

right  being  in  a  ftme  covert^  whp  with  her  hufband  comes  into  hyX^d  and 

icourt,   and  being  fecretly  examined  before  the  fteward  [a)  rdeafes  wife,  to  a  tenant 

in  court  by  furrender  to  the  tenant  in  poffeffion:   the  huftand  »» pofl^^wn j»y 

t-  '  *  ■     '      •  a  wrongtui  title^ 

W«-  '  fliebeiftgexa- 

The  queftion  was,  If  this  furrender  is  good  and  binding  \  inward,  bindf 

^    ,  .  ^  the  <rife,  al- 

It   was  urged  that  this  cannot  be;  the  jury  cannot  hnd  jmpoffi*  thoagh  thete  it 

)>iUcies,  as  that  (he  (hould  relca/c  by  furrender  to  the  tenant  who  "**  c^fto»  t9 

icannot  take  a  f^^render,   and  ♦  that  it  is  void  after  the  death  of  the  ^^^ 

buiband  ;  and  cited  10  Co.  43.     10  ^dw.  4.  fl  13.   Kite  V.  ^iifi'  4  cj^a) 

Bvt  PER  Curiam.  There  the  queftion  w;^  Whether  it  coi^d  be  Yeir.  ^45^ 

releafed  by  deed  ?  3ut  never  any  doubt  but  that  it  might  be  furr  *  ^^  ^* 

rendered  in  co^u-t;  and  there  is  no  need  of  a  particular  cuftom  for  J|Jft%7|^ 

it :  here  the  releafe  ^s  to  tl^e  tenant  in  poffeffion,  and  there  needs  no  Mq*!^  123. 

new  grant  or  admittance  of  the  lordj  and  if  the  right  tenant  had  J;^^.^^*  ^"^^ 
been  admitted,  the  other  had  been  out :  as  for  the  jury's  finding  it^ 

-it  is  a  furrender  in  coi^rt  to  the  tenant's  ufe ;  the  rde^e  is  good*  *  T  -^^  ^ 


And  judgment  was  affirmed,  [b) 

{m)  Cro.  Ella.  717.     i  H.  Bl.  Rep.  345. 
(^)  See   the  cafes  Taylor  v.   Phillipty 
^  Vcaey  129.    Wife  y.  Tyrell,  %  Wiir.  i.      to  ^8. 


U)  Cro.  Ella.  717.    i  H.  Bl.  Rep.  345.      CompUji  t.  CoUinfony  6  H.  Bl.  R«p.  3^4 
(^)  See  the  cafes  Taylor  v.   Philiipty      to  351.   S.  C.  ;b  Brown*s  Cafei  Chaa..  377 


G  2  Midwinter 
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Cafe  70.  Midwinter  againjt  Partridge. 

A  devlic  of  "all  pJECTMENT,  fpccial  vcrdift.    The  cafe  was  on  the  wof(fe 

«« ny  houfiet  in  Il«  ^f  ^i  ^jj]^  cc  I  gjye  and  bequeath  all  my  houfes  in  L.  to  my 

«*<  wifr^forind  "  Wife,  for  and  towards  the  maintenance  of  my  daughtcr*s  child  | 

"  toward!  the  <*  and  if  fhe  refufc  to  maintain  him,  my  will  is,  that  my  executors 

u  maintenuicc  «  fljall  enter,  &c." 
««  of  my  daugh- 

«  Md*  f  ^^c  «.        ^^^  queftion  was.  If  the  wife  had  a  fee  ? 

«  uin  Wm,*my       MotLOY,     This  Is  a  fcc  according  to  Collier's  cafe  (tf),  becaufe 

«  will  is  that  elfe  it  would  be  a  prejudice  to  her,  and  (he  is  bound  to  maintain 

«  my  executors  him  immediately  before  ftie  receives  any  of  the  profits  ;  "  for  and 

coi^«ri^«^  '*  towards"  arc  the  fame  with  "  maintaining,"  and  "  maintaining" 

•ftate  M  the  fame  with  ^^  allowing  and  paying ;"  for  if  I  bequeath  fuch  a 

fet  to  the  fum  toward  the  paying,  it  is  the  iame  with  giving  fo  mu^ch ;  and  he 

toS^  rt!J  cited  the  cafe  of  La  v.  Stephens,  {b) 

ingSeSud".  Mr,  Attorney  e  contra.     "  For  and  towards"  is  but  a  truft 

Ante  16.  *^  maintain  the  child;  and  this  annually,  and  not  a  fum  in  grofs; 

%  Jonei  107.  "  for  and  towards,"  that  is  fo  far  as  the  profits  will  reach ;  and  he 

1  RollAbr.834.  ci(^  ^e  cafe  in  Dyer^  371.  ^.  where  was  a  remainder  to  &  and  he 

JHoor  57^*^'  devifed  the  land  which  he  had  or  might  have  in  reverfion  or  re-» 

Cro.  £lis.  378.  mainder  to  his  wife,  rendering  forty  (hillings  per  annum  during  her 

a  ^*  *^'  life  ^o>  ^*  ^  ^^^^y  ^^^^  ^^  fliould  have  no  cftate  but  for  life  to 

C^^*^^^  commence  when  the  remainder  fell,  and  then  the  payment  fhould 

6  Mod.  106.  begin  ;  fo  the  maintenance  is  to  be  as  the  profits  do  arife  :  he  ar* 

3  Chan.  Rep.  gued  diat  this  eftatie  is  and  always  will  be  chargeable  ♦  with  this 

j*?alk.  «4o.  truft,  and  the  heir,  if  it  come  to  his  hands,  will  be  chargeable  there- 

Foft.  58.  with ;  he  cited  the  cafe  of  Jf^cllock  v.  Hajtimond^  cited  3  Co.  20.  h. 

Stra.  798.  and  the  fame  cafe  is  better  reported  in  Cro.  Eliz.  204.  and  the  cafe 

I  Brow.^Ch.  oi  Annejley  v.  Chapman^  Cro.  Car.  157. 

C^^4j*.  ScROGGS  Chief  Jufiice.    I  confefs  that  maintaining  the  child  muft 

neceflarily  be  before  any  profits  can  be  received,  but  "  for  and  to- 
*  I  84  J    cc  wards"  feems  not  fo  urong,  but  only  that  the  maintenance  (hall  be 
out  of  the  profits. 

JoNBS  Juftici.    A  fee  pafles  becaufe  it  is  a  prefent  charge* 

DoLBEN  Jufiice.  The  heir  at  law  is  always  to  be  favoured,  urv- 
Icfs  there  be  exprefs  words  that  give  away  the  eftate,  and  the  tefta* 
tor's  good'-will  feems  to  be  only  for  the  maintenance  of  the  child, 
and  no  defign  to  the  wife ;  perhaps  there  is  fomewhat  elfe  for  its 
maintenance  befides,  for  this  is  only  towards  her  maintenance. 

Pemberton  Jujlice.  I  think  it  afee^  the  defign  being  that  the 
child  fhould  have  a  maintenance  during  his  life,  and  if  the  wifo  have 

(tf )  6  Co.  i6.    (0  Ante  49.  aad  S«  C  uidcr  the  name  of  Lee  t»  Withers,  2  Jones  107. 

6  but 
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but  an  cftatc  but  for  her  life^  ?md  Ihould  die,  the  child  would  want  Midwimtep 
a  maintenance.  Partripcc. 

Mjornatur^ 

The  King  againji  ♦  ♦  ♦  ♦  Cafe  71; 

INDICTMENT  for  a  refcous  committed  by  the  defendant,  i^,.  if «  wife 
^  wife  of  %  5.  and  others.  "  of  j.  s.  of 

•^  «<fochaptfifli,* 

The  exception  was,  That  there  was  no  addition  but  only  "  wife  J*  •  f**®^'**"' 
«  of  7.  5,"  of  fuch  a  parift,  without  giving  him  any  addition.  ArS;wt 

Tre MAINE  urged  ?  contr^i^  a  Vw/?.  665.  Refcous  according  to  ^n'Jo^refMoi. 
my  Lprd  Coke  is  not  within  the  ftatute  of  additions,  and  therefore  ,  hoi.  4,  p).  5. 
uxor  of  fuch  a  one  is  fufiicient.     jidjornatur.  4  Hen.  6.  pi.  4. 

Pyer47. 

Note,  J.  S.  fervant  to  7.  A^.  efquire,  or  J.  B.  wife  of  T.  B.  Cro.  ]^«.  198. 
gentleman,  are  fufficient  additions.  9  £A«;.  4.  ph  8.  3  i/rrw.  6.  Jj^,  i;**,*,^* 
^.  31.     6  iWirf.  58.  3-        • 

Killigrew's  Cafe. 

Resolved  in  the  Houfe  of  Lords  the  laft  parliament,  in  the  caib  The  king's  fer- 
9fMr.  killigrewy  that  the  king's  fervants,  as  well  as  noblemen's  vants,  wwellas 
fcrvants  (a),  are  privileged  in  time  of  parliament  from  arrefts.  Ut  ^***  ^"^"^^ivf. 
fixit  DOMINUS  ScROGGSj  ^Vrom  «•' 

reft. 

(«)  Dewn  43.  66.  Dyer  60.  4  Inft.  dale,  i  Wilf.  278.  Rexy.  Wilkes»  xWilf. 
24.  RuHiworth  119.  and  fee  Wickham  151.  and  the  rcfolution  of  the  Houfe  of 
Tf  Hobarty  Strange,  1065.  Chcfter  v.  Upf-       Lords,  18  June^  1715* 

*  Memorandum.  •  r  8<  1 

In  this  Michaelmas  Term  was  Sir  Creswell  Levikz  made  LiTimraade 
Attorney  General,  Sir  William  Jones  having  Uid  down  his  Attome^f  Ceme-^ 
place  the  latter  end  of  Trinity  vacation.  M* 


G  3  Hilary 


Hilary  Term, 

The  Thirty-firft  and  Thirty-fecond  of 
Charles  the  Second, 

I  N 

THE     king's    ben  C  H. 


Sir  William  Scroogs,  Knt.  Chief  Jujlice. 
Sir  William  Dolben,  Knt.     T 
Sir  Thomas  Jones,  Knt.  \jHfiices. 

Sir  Francis  Pemberton,  Knt.  \ 


Sir  Creswell  Levinz,  Knt.  Attorney  General. 

Sir  Francis  Winnington,  Knt.  Solicitor  Ge^ 
neral. 


Anonymous.  ^afc  72. 

UPON  motion,  agreed  per  Curiam,  That  a  writ  of  error  Writ  of  emwoa 
on  the  judgment  againft  the  principal  is  not  z  fuperfedias  a  judgment 
to  the  proceedings  againft  the  bail,  though  when  the  firtt  judg-  ■SMnftpynci- 
mcnt  is  rererfed,  the  other  fails;  but  yet  if  a  capias  be  awarded  J^JIofproT* 
againft  fuch  principal  after  the  writ  of  error  be  brought,  it  is  irre-  ceed'mgt  againft 
gular,  and«ftiall  be  fet  afide  quia  imprwide  emanavit.     Per  tout  ^^^  ^V^  »  ***** 
"«OORT.   («)  )^^"- 

principal  is  ir* 
regMlar-^i-^— .1  RoH.  Afar.  742.  Poft  9S. 


{si)  See  Pool  v.  Chamnck,  that  the  Court  nottt.     And  if  a  ctfiai  it  returnable  againft 

will  in  general  ftay  the  prcceedirgs  againft  the   principal  on    a   particular  day  bef«)re 

the  bail  peo.iing  awrltof  error  on  the  judg-  which  a  writ  of  error  i»  allowed  and  frrv. 

moit  againft  the  principal,  \xn\tU  the  pnnp^  ed,  it  operates  as  a  juperjedeas  to  any  pro. 

cipal  has  cwfrffed  that  the  writ  of  error  is  cerdiiigs  againft  the  bail,  although  the  m« 

brought  purely  for  delay,    3  Term  Rep.  f\a\  has  Uin  four  days  in  the  office,  bef'jre 

79.     But   fee  Chriftie   v.  R-chardfon,    3  ihe  allowance  of  rhc  writ  of  error,  Peiry 

Herm  Rep.  '79.  Carter  ▼.  Roberts,!  icrm  v.  Campbell,  3  Term  Rep.  390. 


Bcp.    1%.     Rock  T.    Cooiio^,    anic  55. 


G  4  The 


t% 


Hilary  Term,  3  J  and  32  Cv^  1^  in  B,  R; 


Cafe  73»  The  King  agmnjl  Dcanc,  Bird,  and  others. 

TJ  P  Q  N  motion  for  reftitution  to  a  poffcffion,  which  the  party 
had  been  put  out  of  by  colour  of  ^  fieri  faciai^  it  was  held  by 
THE  Court,  that  if  a  (heriflt  on  2i  fieri  facias  fell  a  leafe  or  term  of 
an  houfe,  he  cannot  and  muft  not  put  the  perfon  out  of  poiTeflion,  * 
and  the  vendee  in  \  but  the  vendee  muft  bring  his  cjeftment.  Pm 
Curiam,  {a) 

3Kcb,  a43. 


ThcTcndceof  tf 
term  under  a 
viu£ihin  expo- 
mas,  muft  bring 
an  cjedment  to 
ebtaln  poflfef- 
£00 >  for  it  can- 
not be  delivered 
to  him  by  the 
AerifF.    S.  C,  Poft  87,  88. 


[86] 


(a)  Sec  the  c^fe  of  Taylor  v.  Cole,  3  Term  Rep.  292, 


Cafe  74. 


Anonynious. 


T  J  P  O  N  motion  it  was  held,  that  if  all  the  mariners  of  a  fliip  joiq 
to  fue  the  mafter  in  the  admiralty  court,  they  may  do  it,  and  nq 
prohibition  lies;  but  if  the  mafter  and  fcamen  join  in  a  fuit  againft 
the  owners  for  wages  (a)^  there  a  prohibition  may  iffue  on  motion. 

379.     1  Ld.  Ray.  577.     a  Ld«  Ray  xo44« 


All  the  mari- 
ners of  a  ihip 
may  fue  the 
mafter  joint- 
Yf  for  their 
yrages. 

Ray.  3.     I  Vent.  146.  343.     3  Lev.  60.     i  Salk,  31.     9  Mod 
I&47.  and  fee  Mr.  Kyd'i  edition  of  Com.  Dig.  i  vol.  390. 


'(«)  2  Ld.  Ray.  984. 


Cafe  75. 

On  executing  a 
writ  of  ewfuvj 
for  goodt  tola 
l^ld  delivered, 
the  plaintiff 
muft  prove  the 
fmsuiitf  and 


f  oft  toa 


Hodder  againft  Saunders, 

ASSUMPSIT  for  one  hundred  and  forty-four  pounds,  part 
for  wares  fold ;   and  judgment  by   default ;  writ  of  enquiry 
awarded  and  executed  at  ^opjham^  i<i  prcfcnce  of  Shapcott  and 
TitEMAiNS  counfeL  ' 

Shapcott  would  not  prove  anv  thing  of  the  laic  and  delivery, 
or  the  quantum  that  was  fold,  but  (aid,  The  defendant  had  confeffed 
it,  or  at  \tzSt  it  lay  on  them  to  difprove  it,  and  fo  the  jury  gave  the 
whole  fill!  damages  to  one  hundred  and  forty-four  pounds. 

Now  upon  affidavit  thereof  the  writ  of  enquiry  was  fct  afide  oq 
that  account,  that  the  plaintiff*  ought  to  prove  the  quantum  and 
yalue.     Ex  motinu  MEA.    rtde  Teh.   iSiy   iSh      Goodwin   v, 


fawlctt 


Jiilary  T«rm^  31  and  ^iC^T.  %  in  B*R. 


Pawlctt  againji  Savage,  Cafe  7^. 

T\  £  B  T  on  a  bond.     After  oyer  craved  of  the  condition,  it  ap«  in  debt  on 
^"^  peared  to  be  for  performance  of  covenants  in  a  certain  inden-  ^<*  ^<*  Fu- 
ture made  between  the  plaintiff  and  the  defendant,  ▼wnlnSi^^the.dcI 

The  defendant  pleads  quod  pirformavit  omnia  et  ftngula  ex  qus  plead  pafonn- 
partej  ^c.  and  mentions  none  in  particular.  ance  generally. 

And  hejld  nought,  for  he  ought  to  fet  them  forth.  Moor  S56. 

Hob.  i3» 
Cro.  EHs.  691.    Dyer  373.     Palmer  70.     1  Leon.  311.     i  Show.  1.    Cro.  Jac.  ^60.     Savil  izo.    i  Lct. 
30J.     I  Salk.  49S.     5  Com.  Di^.  "  Pleader'*  (E.  25.)  (E.  26.)  (a  V.  13.)  (2  W.  33.)     Cowp.  56. 


*  The  King  againft  Bird.  Cafe  77. 

*  f  87  ] 

RESOLVED  by  the  Court  on  motion,  That  on  zfie^i  facias  ^hc  facriff  caa- 
the  flieriff  may  fell  the  goods,  and  if  he  pay  the  money  to  tlic  not  fell  goods 
party  it  is  good,  and  the  Court  will  allow  ©f  fuch  return,  becaufc  l?^|*^  '^"***u*thc 
the  plaintiff  is  dicreby  fatisfied,  although  the  writ  run,  ita  quod  ha-  "Scbt  anTcofts 
^eai  coram  nobis^  k^c,  or  clfe  he  may  return  that  he  has  them  in  his  arc  tendered  to 
hands  for  want  of  buyers,  and  then  a  venditioni  exponas  goes,  com-  *V*"^'  ^^^}^?^ 
manding  him  to  fell  them  at  the  beft  rate  he  can  ;  and  he  muft  not  ^^e^,,  he 
appraife  them  too  high,  for  if  he  value  them  fo  high  that  none  will  values  them  too 
fake  them  at  that  rate,  he  muft  himfelf ;  yet  if  before  lale  the  dc-  ^j^^'thcr^hf 
fendant,  or  any  other  perfon  for  him,  do  tender  him  the  money,  &c.  ,vitj  but  he 

)ie  cannot  fell  them.  nmy  return  tha: 

he  has  patJ  the 
money  to  the  plaintiff,  or  that  thr  goods  remain  in  his  hands.  S.  C.  Ante  85.     Yclv.  44.     x  Sid. 

43s.     2  Saund.  47.     Jmpey*s  Sh.  155.     Cowp.  406. 

Mr.  Williams  remembered  the  cafe  of  Hardy  the  flierifF  of 
Cbefter^  who  was  laid  by  the  heels  here  for  keeping  goods  in  his 
cuftody,  and  not  felling  them  when  he  had  opportunity. 

Agreed  likewife  per  Curiam^  that  on  z  fieri  facias  when  the  of-  Outward  doors 
fkers  are  once  in  the  houfe,  they  may  break  open  any  chamber  "**y  ^  broken 

1  #%  i/f\V7'       'i_-'  •  /   \   ^    ^  open  to  execute 

doors  {au  or  trunks  (^j  for  domg  their  execution  :  (r)  and  upon  a  ^  capiat  uttagM- 

capias  utlagatumy  though  on  mefne  procefs^  and  at  the  fuit  of  the  fub-  /««,  and  inner 

jeft,  yet  upon  that  writ  they  may  break  open  any  outward  doors  ^T^^J  execute 

after  deroanid  and  refufal,  ^jtenjactau 

5  Co.  92. 
I  Ha]e459.     ^  ^^^  ?f7f    6  ^^  '73*    P*^°>*  54*     <  ^^^'  79*   Fortcf.  320.    %  Bac.  Abr.  368.  Im- 
ply *t  Sber.  147. 

M  5  Ctw  9S9  93*    Hob.  62.  afh-  (f )  Sec  the  cafe  of  Lee  v.  Gaflfcll,Cowp. 

(i)  See  the  Year  Book,  iS  £dw.  4*      x  to  9.  accord. 
pic4.pl.  19, 


The 


Hilary  Term,  31  and  32  Car.  a.  in  B.  R* 


Cafe  78*  The  King  againft  Dean  and  Pcpys. 

Fferfoiis  com^  OESOLVED  by  the  Court,  That  a  man  committed  by  this 

•f  ^Court  of  -      Court  is  not  within  the  benefit  of  the  late  habeas  corpus  aSI ;  and 

Xasg't  Bench,  that  diat  a£l  reaches  only  to  extrajudicial  commitments  by  king  and 

•'VJ^J"^**^  council,  or  fecrctaries  of  ftate,  and  the  like.     And  accordingly  the 

tnti^^  defendants  were  denied  the  benefit  of  it  (a) 

31  Ctr*  1.  C.1*  Stra.  142.  308.    Fort.  loi.  103.    2  Burr.  765. 

(«)  See  tn  uoiijriiKMU  cafe,  10  Mod.  429,  accord,  tnd  t  Salk.  349^ 


Cafe  79.  *  The  King  againfl  Dean  and  others. 

•[88] 

A  prifoner  in  HP  H  E  DEFENDANT  bring  committed  by  the  Court  for  a  cm-^ 

cvftftody  on  m  A    femptj  Cannot  be  chargol  with  an  a3ion  without  leave  of  the 

■»t'b?ch"god  Court,  but  upon  motion  they  generally  give  leave,  as  they  did  in 

with  a^n/f/tff.  this  cafe  to  Pinkmjy  a  creditor  oi  Dean's. 

tkn^  without 

leave  of  the  Court.  Ray.  58.     i  Sid.  90.  154.    1  Lev.  124.  146*    i  Salk.  354.    Barnes  gSo. 

2  BURep.  970.  X  Bl.  Rrp.  30.     i  WilL  217.    Fofier  5i.    Tidd^s  Fraaice  194. 

A  perfcn  com-  The  Chief  Justicb  declared.  That  no  prifoner  committed  by 

xnitted  by  the  ^  this  Court,  ought  to  have  the  benefit  of  the  day  rule  of  going  abroad 

fewh  for^*°*  *  in  term  time  ;  for  the  imprifonment  is  their  punifhmcnt  for  the  coo- 

9emtmpt  cannot  tempt  or  milbehaviour. 

kave  a  d^  rulu 


Cafe  80.  Calcot  againji  Hatton. 

A  fpceiai  pro.  ^  R  R  O  R  to  reverfe  a  judgment  in  cafe  of  ajfumpjit  in  the  (heriflf^^ 
miictopaythe    ll»  court  of  the  city  of  ^ri. 

^bt  ot  another^  ' 

ftamJe^Lf^*  Resolved,  That  .an  indebitatus  affidmpfity  or  tl  fpecial  ajumpjsty 

nlilds^hough  though  it  be  pn  a  fpecial  promife  to  pay  another  man's  debt,  and 
the  aaioD  is        though  it  be  coUateraly  is  within  the  ftatute  29  Car.   2.  c.  3.  of 

brought  in  an        f^^^  ^J  perjuries, 
uifeiior  court.  •     •» 

2'  Term  Rep.  80.    Cowp.  227. 

The  frnXfCiQfi  to  Yet  the  not  allcdging  a  note  in  writing  in  the  declaration  is  not 
aiiedtc  a  note  in  crror,  for  THE  CouRT  will  intend  there  was  a  note  given  in  evi- 
laiw^on  a  col-  ^^^^ '  J^^  many,  fmce  that  a<a,  do  declare  quod  ajfumpfit  fuper  fe  prout 
U^^^xJ^f^   P^  notaniy  he.  but  this  is  not  ncceffary;  for  the  want  of  it  is  not 

'u  aided  by  a  error. 

▼erdia. 

2  Jonea  1 5S.  Judgment  was  afErmed. 

Dan.  68. 

Ra>.  451.    Salk.  519. 

3  Anger 


Hilary  Term,  31  and  32  Car.  a.  in  B.  R»  ^t 

Anger  againfi  Brookhen«  Cafe  2u 

tp  RROR  on  a  judgment  in  the  Court  of  King*g  Bench  in  Irehmdy  On  a  Terfia  fot 

^  which  was  by  default,  and  writ  of  enquiry ;  and  the  jury  affefs  ^'^^^'JJJ"^^ 

ttie  hundred  pounds,  and  fixpence  cofts  ;  and  judgment  is  quodpra^  V^^cX^'^eT^ 

Jin*  querent  recuperet  damna  fua  pradiH^  ad  cenf  Itbras  per  inquifi-  cofit,  ajudj- 

tion*  pradise  cor^ert*  et  pro  increment*  feven  pounds,  &c.  ""J^^re^^ 

Agreed,  That  if  ad  cenf  had  been  left  out,  it  had  been  doubt-  '^;"^^J^^,^^^ 
lels  good  i  and  therefore  it  was  argued^  that  the  reft  fliould  he  Jurplu*  pro  i 


fagej  or  elfe  mifcoundng,  which  will  not  vitiate  the  judgment.  «"  poondt, 

♦  ScROGGS  Chief  Juftice.   It  cannot  be  a  mi/counting  becaufe  no  ^^^^^^^ 
notice  is  taken  of  the  cofts  affeffed  by  the  jury.  uT^^saf^ 

DoLBEN  'Juftice.    If  it  had  been  five  pounds  more  than  the  whole  s.  c.  Ante  5$. 
came  to,  we  fliould  have  reckoned  it  a  mifcounting  \  for  damnet  ^Lgi'-\o*°^ 
Would  have  included  both  cofts  and  damages.  (^}  I.  c.  %  /onet 

I'lS. 

Saunders  urged  the  QsSeof  Daux  v,  Fellowesy  in  this  Court  (i)^  s.  c.  Ray.  337* 
to  be  rcverfed  for  this  verv  reafon,  and  the  reverfal  entered  s  and  the  ^'^  *        " 
.  cafe  of  OJboum  u.  Exton  (c)j  reveried  for  this  very  reafon.  ^  ♦  r  51    i 

ScROGGS  Chief  Jtffiice.  If  it  had  been  attingent*  it  would  be  a 
mis-summing. 

Pemberton  Ju/tici^  It  Is  damnafua  pradi£Py  which  includes 
all:  there  was  urged  the  cafe  of  Motlock  v.  Cowle  {d) ;  and  that 
«  attingent'*  is  all  one  with  «  ad**  and  <<  ad**  with  «  attingent\'* 
find  that  whether  the  "  ad"  do  hit  the  fum  right  or  no  it  is  but  mif- 
counting, for  if  more  or  lefs  it  were  good. 

ScROGGS  Chief  Juftice.  The  jury  here  gave  particulars,  and  the 
judgment  is  but  for  one  of  thofe  particular  fums. 

Jones  7^'V/.  *<  Damna  pr^ediSl"  is  enough,  and  all  the  reft 
naught  and  (urplufage :  ad  is  as  much  as  Qttmgent\  for  iu  meaning 
dfe  is  no  fenfe ;  it  will  be  hard  to  make  the  word  ad  reftringent 
when  the  Court  ought  to  give  judgment  for  the  whole :  ad  is  the 
ufiial  word  in  all  judgments^  and  reaches  the  whole,  and  it  was  the 
intent  of  the  Court  to  give  all :  where  they  intend  but  part,  they 
&y  qu§ad.  In  the  Common  Pleas  they  fay  damnafua  pradiff  ad 
then  comes  the  increment^  and  after  that  the  qua  qui'* 
dem^bTc. 

PoLLEXFEN.  They  give  an  increment*  for  cofts;  which  cannot 
be  if  the  Court  did  not  intend  cofts  ftiould  be  given  before.  If  they 
had  intended  to  omit  it,  they  would  have  faid  nuJIo  refpe^u  habito  de 
fixpence. 

{m)  I  Roll.  Abr.  57S.  {d)  See  fame  caf:  und^r  the  name  of 

{k)  EafterTenn,  22  Car.  2.  RoIL  299.        I*  oorecocic  v.  Hooie^  3  Danv.  Abr.  58.  p. 
<0  Mm  4^  3S.    S.  C.    I  RoU.  Abr.  773.  pi.  34. 

However, 


9* 

BlOOICHSH% 


Hilary  Term,  31  and  32  Car,  2.  in  B.  R, 

However,  upon  th^  two  cafes  which  Mr.  Saunders  cited  the 
rule  was  quod  reverfetur  jud"  mft^  tfc.  {e) 

Tamen  quare ;  for  ^'  damna'^  being  a  general  word  for  the  cofts  and 
damages,  it  feems  to  be  a  comfJete  judgment  in  i^izx.  quod  recuperet 
d(tmna  fua  pradiSl\  and  the  reft  coming  after  is  furplufage ;  for  if 
thev  had  faid  no  more  than  this,  quod  recuperet  damna  Jua  pnediit*' 
it  de  increment\^c. ad requifttion^  i^c.  it  would  doubtlefs  have  beea- 
well  enough. 

(e)  Set!  vide  ante,  S.C.  56^  notls. 


CaieSo. 
•  [90] 

A  covenant  to 
pay  money  ata 
futafcday  it 
sot  difcharged 
by  a  nltifi  of 
««  all  debts, 
<<  doety  adioniy 
*<  caafcs  of 
**  adionty  obli- 
ge gations,  and 
**  writings  obli- 
«  f atory," 
made  before 
theday  ofpay- 
meou 

Co.  Lit.  ftgi. 

X  LeT.  99.  xoi* 

271* 

a  Lev.  io6* 

210.114. 

3  Lev.  »7j. 

X  Mod.  99. 

y  Sid.  141. 

Cro.  Elix.  $97* 

X  Sal'iL.  X7X. 

575- 


*  Carthage  agaiff/i  M^by, 

/^OVENANT  for  oayment  of  mo^ey  at  a  future  day:  the. 
defendant  pleads  a  releafe  made  before  that  day,  **  of  all  debts^ 
^  dues,  a6tions  and  caufes  of  adions,  bills,  obligations,  writings 
^  obligatory,  &c."     Demurrer  thereto. 

Mr.  PoLLEXFENy^r  the  plaintiff.  A  releafe  of  all  demands  is  tu\ 
releafe  of  the  covenant  before  it  is  broken ;  and  he  cited  the  cafe  of 
Hen  V.  Hanfon^  in  this  court  where  it  wa$  [a)  adjudged  that  a  re- 
leafe of  all  demands  is  no  releafe  of  rent ;  suid  Lord  Hale  declarec| 
the  cafe  to  b^  good  law.  [b) 

Thompson  i  contra.  «  Demand"  is  a  general  word,  and  the 
largeft  word  that  can  be  ufed  in  a  releafe ;  and  he  cited  Littletpn^i 
text  {()  for  it,  and  the  dafe  of  IVitton  v.  Bydj  (d)  and  no  doubt  if  the 
**  word  covenant"  were  mentioned,  it  would  releafe  it  t^pygh  not 
brokcn^tf)  Befides,  an  action  of  debt  as  well  as  covenant  will  he  on  a 
covenant*  li>  pay  money;  therefore  "writings  obligatory"  will  not 
reach  it,  foir  a  covenatit  in  writing  is  a  writing  obligatory ;  and  by 
"  writings  obh'gatory"  cannot  be  meant  bonds,  for  that  is  includea 
in  the  word  "  obligation/'  ^ 

Jdjornatur^ 

It  was  adjudged  in  Trinity  Term,  That  the  releafe  of  "  all 
^  writings  obligatory"  did  not  releafe  covenants  not  broken,  for 
that  is  releafeable  only  by  fpecial  name ;  and  although  a  covenant 
be  a  writing  obligatory,  yet  it  has  a  particular  fignification,  as  when 
we  declare  perfcript.  obligatoriuniy  it  means  no  more  than  a  bond, 
and  "  demands"  will  not  reach  it,  for  that  will  not  releafe  a  rent 
before  it  is  due,  as  was  in  this  Court  formerly  adjudged  in  Lord 
Hale's  time.    Judgment  for  the  plaintiff. 

(«)    I   K«b.  499.   510.    X   Sid.    141.  (J)  Cro.  Jac.  587.     See  alfo  Cro.  Jaq 

X  Lev.  99.     Cro.  Eliz.  268.  300.  487.    Cro.  Eliz.  6o6. 

{h)  Auftin  v.  Lippcncourt^  x  Mod.  99.  («)  Co.  Lit.  89a.    See  a  Lev.  206. 
(e)  Lit.  fcft.  508. 


Harri$ 


Hilary  Term,  31  and  32  Car,  a.  m  B,  IL  $^ 


*  Harris  agahi/i  Bclchey,  Cafe  t^^ 

♦  [  gi- 1 

P  JECTMENT.     A  fpecial  vcrdift  finds  a  feofFment  in  fee  ifiandslefci 
to  the  ufe  of  Paul  Barret  and  his  daughter  Sarah  for  their  tied  to  the  uie 
lives,  and  after  their  dcceafe,  to  the  firft,  fecond,  third,  &c.  fons  of  f\^^f^' 
Sarah  in  tkil^  fucceffhe ;  remainder  over  to  the  heirs  of  Paul  in  fee :  i^linder  tT* 
before  anj^  iffue  had  by  Sarahy  (he  releafes  all  her,  &c.  to  Pnul  Bar»  the  ufe  of  the 
r€t  and  his  heirs.   She  afterwards  took  hufband,  and  had  ifliie  a  fon,  fi»;^ '<»•'■•  «• 
the  leflbr  of  the  plaintift  mlTel'^o'L 

The  qucftton  was,  whether  this  releafe  before  the  birth  of  a  fon  a  rslsasb 
Should  deftroy  the  contingent  remainder  limited  to  the  firft  fon*  »n«<*e  by  B.  of 

,  all  her  right  ii«l 

Mr.  Holt  argued.  That  it  does  not,  from  the  cafe  of  Lewis  «?*^  to  a.  an* 
Bwlesj  {a)y  the  fame  cafe  in  i  Roll.  Rep.  177.  and  the  cafe  of  ^liStihoythl 
Cbaddockv,  Cowley,  {b)  (ontingent  n^ 

X  .  .  wtfMkwr  to  the 

Mr.  Pollexfen  /  contra.    I  agree  they  zxc  jolntenants^  and  that  firft  fon  of  B. 
Ac  releafe  (hall  not   enure  as  a  grantj  but  only  as  a  releafe.     It  *^*»o"8*>  *« . 

Ml   t_  ■  I  °  .  y  ,  .^  releafe  be  made 

Will  be  agreed  to  me,  that  no  contmgent  remamders  can  be  pre-  before  foch  fom 
fenred  without  a  particular  cAatc  ;  and  no  longer  can  it  continue  is  bom. 
than  the  particular  eflate  continues.     Lit.feS.  283.     Co.  Lit.  182.  s.c.  ajones^ 
If  the  jointenancy  be  deitroyed  then  the  fee  comes  down  on  Paul,  and  136. 
then  the  contingent  remainders  arc  gone.   Lewis  Bowles's  cafe  differs  ^'  ^  '  ^^^ 
fiom  ours,  for  m  that  there  was  an  eftate  tail  executed,  but  here  is  |^(J  Ray.  4.1*. 
ajointeftate  for  life.    Further,  the  kvvtakesa  great  difference  be-  s.  c.  Poiiezf. 
twccn  the  caft  where  it  is  by  one  conveyance  and  where  by  feveral,  573; 
for  in  the  former  the  law  prefcrves  the  eftates  diftinft,  othcrwife  if  ^g^/  '    '**"' 
by  fcveral  deeds ;  here  they  are  feveral  eftates  at  firft  in  Paul ;  then  Poft  143. 
that  which  mixes  them  together  is  the  releafe,  and  by  that  the  par-  ^'  ^^'  *$«• 
licular  eftate  is  deftroycd,  and  by  confequence  the  contingent  re-  ,  ^ual^Sz. 
fnainders  are  deftroyed  liic2 wife :  all  agree  that  thefe  eftates  m  Paul  1  Roll.  Abr.85^ 
arc  but  one  as  to  rights 'and  remedies,  and  as  to  flrangers,  but  they  '  t^^'^^' 
arc  feveral  as  to  the  parties  for  the  benefit  of  furvivorfliip.  \  Atk'«?a^ 

.'  ScROGGS  Chief  Jujiice.  You  muft  agree,  that  if  Sarah  had  re- 
leafcd  to  Paul  without  words  of  inheritance,  the  contingent  re- 
mainders would  ftill  have  been  fupported. 

Jones  Jujlice.    A  releafe  by  one  jointenant  to  another  makes  but 
one  degree,  it  makes  not  degrees* 

*  Pemberton  Jujiice.    They  might  maintain  wafte^  which     ♦  [  92  ] 
ihews  Aat  the  reverfion  "WTt^  executed,  and  fo  as  to  a  moiety  he  might 
have  pleaded  an  inheritance  againft  a  ftranger,  yet  between  themfelves 
it  is  not  fo. 

Jones  JuJKce.     As  to  a  moiety  there  is  no  difTerencc  between 
ibis  and  Lewis -Bowleses  cafe. 

(tf)  II  Co.  79*     X  Roll  Rep.  177.  [h)  Cro.  Jac.  695. 

Mr. 


HABKia 

JiB&cmJtT. 


Hilary  Term,  31  and  32  Car.  2.  in  B*  R. 

Mr.  Saunders  afterwards  argued  this  cafe,  that  the  contingeat 
remainders  are  not  deftroyed;  for  if  (he  had  died  this  would  not 
have  deftroyed  it,  and  a  releafe  of  one  jointenant  is  no  more  than 
death  and  furvivor;  he  cited  Lewis  Bowles's  caje^  11  Co.  79.  and 
Co.  Lit.  184.  and  a  releafe  of  one  and  death  ot  one  is  the  £une  to 
all  purpofes,  exceptii^  the  cafe  of  charges  and  incumbrances,  ^ere 
the  law  for  the  benefit  of  a  third  perfon,  by  a  fi^on,  fuppofes  the 
cjiarge  to  continue,  he  agreed,  that  a  difcent  of  the  fee  would,  &c. 

It  was  ADJUDGED  by  all  the  Court,  in  ACchaelmas  Term 
following,  (except  Dolben  Jujiice)  That  the  releafe  has  the  (ame 
efFe£t  with  a  death  and  furvivori  and  fo  the  contingency  nut  de^ 
ftroyed.  {c) 


f/i  It  IS  faid  that  jadgment  was  given  hy 
ScROOGt  CbUf  jMfiice^  and  Tonks  and 
Raymond  Jujt'ua^  for  the  l^  •/  the 
fJsintiff'f  S.  C.  Rajm.  414.  who  was  the 
Ion  01  Sarab  Btrretf  under  a  coverture 
pofterior  to  the  releafe,  S.  C  Pollexfen 
574  J  for  that  the  releafe  only  changed 
the  fwality  and  not  the  Juh/Ufut  of  the 
^ftate,  and  therefore  the  contingent  re- 
inainder  was  not  deftroyed,  S.  C.  %  lones 
137.  a|id  Mr.  Ft^me  on  the  authority  of 
diis  cafey  as  thus  decided,  and  of  the  cafe 
•f  Ltfmtv.  Powe/,  i  RoiL  Rif.%^Z.  agrees 
that  th^  alteration  of  the  psrtkmhr  efiatt 
tb  deftroy  a  CMthimt  remainder  muft 
amount  to  an  alteration  in  its  fmamtit^,  and 
not  in  iu  f M/ifjr>  Fcanie»  4  edit.  497 ; 


but  in  the  former  edition  of  thefe  reports^ 
it  is  faidy  <<Bvt  kots,  it  was  afterwards 
**  adjudged  in  this  cafe,  that  the  re. 
^  maioder  was  deftroyed,"  Note  ffmwm 
edithm ;  and  in  the  report  of  this  cafe  bv 
VsMTEis,  it  is  faid,  that  the  Coun 
doubted  whether  there  was  fuch  an  altera- 
tion of  the  eftate,  as  to  deftroy  the  r^ 
mainder,  becaufe  as  to  foae  purpofes,  th« 
fee  was  executed  before  the  releafe }  but 
that  it  was  adjourned,  and  afterwards  ad- 
judged that  the  remainder  was  deftroyed. 
S.  C.  X  Vent.  345  j  and  fee  4  Leqn  S37. 
8  Co.  76.  a.  ft  Saund.  3S6.  i  Lev.  i|. 
Ray.  ftS.  Couifac  ▼.  Coulfon,  %  At^ 
ft5a  Smith  r.  CUffwd,  i  Tenn.  Rep. 
74*- 


Cafe84. 


The  iii|geftioa 
on  which  a  pro- 
^bitioait 
frantcdyifi^- 
yjrfwf,  muft  be 
proved  within 
Jbt  wMtthif  as  die 
ibtute  ftquircs. 

Godb.  145* 
Caith.  463. 
YelT.  xoft.  119. 
Koj  148.    Cra 


Tliom^  againji  Gifibrd^ 

PROHIBITION.    Refplved  that  by  ftatute  of  2  ?nd  3 

6.  Ct  13.  f.  14.  the  fuggejlion  of  barren  land  newly  improv* 
ed,  and  therefore  exempt  from  dthes  for  feven  years,  ought  to  b^ 
proved  within  fix  montbSy  ptherwife  a  confultation  to  go.  Cro.  Car. 
208.  State' V.  BJkins,  I  BroumL  198,  IfOtt  v.  Hunt\  and  al| 
affirmative  fuggeftions  ought  to  be  proved,'  as  is  implied  in  2  Inft^ 
662.  {a)  And  for  want  of  this  ^xoo(  a  confultation  was  granted  is^ 
this  cafe  accordingly,  {b) 

Car.  208.    Dyer  170.    i  Roll  Rep.  ft.  55. 


(tf)  For  the  cafes  in  which  the  fuggeftion 
Med  not  be  proved,  fee  ft  Keb.  I34>  ft  Leon 
•9.  213.     3  Leon  ft 57.    Velv.  10a.  119. 

{^)  The  ^  months  (hall  be  computed 
•ccordiaf  to  the  ea/erndsr^  Litt.  Rep.  19. 
Hob*  179.  ft  Mod.  58.  and  (hall  bc^in  to 
nn  firom  the  tefie  of  the  prohibition,  t 
^Ik*  5^  ft  Ld.  Ray.  117ft.  '^^  if  the 
dfclaninon  in  prohibition  be  ordered  to  be 


amended  from  thedme  of  the  amendmeof, 
Barnes  428.  and  fuch  proof  may  be  sonde 
in  y»C9pon  time.  Latch.  30.  Lit.  155. 
but  Moor  573.  contra;  and  it  may  be 
proved  by  intereited  witiKflfes,  4  Bac^ 
Abr.  246.  but  not  by  perfons  attainted  ojT 
felony,  a  BuUl.  154.  See  alfo  Palmed 
S77*    ^'oy44*    Cro.  £Us.  736. 


Hblt(H| 
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Holcon  againjl  Croft.  Cale  85* 

C^RROtt  on  a  judgment  in  an  inferior  court,  in  indebitatus  af^  inamaroa 
Jwnpjit  for  four  hundred  pounds.     The  jury  find  damages  to  onthecaic^ 
three  hundred  pounds,  and  judgment  is  accordingly  ^wrf  ncutent  lii-^^l!?!^^ 
three  hundred  pounds,  and  no  tat  fine  die^  as  to  the  reft :  mn  atUca^  drc/pounds 
turi,  *  becaufe  in  cafe^  Qtherwife  if  it  had  been  in  debt.  judgment  ii»t 

three  buodrel 
poundiy  it  good,  thoogli  no  mt  fine  Me  for  the  fefidtfcw 

•£93   ] 

Another  excf.ptiom  taken  was.  That  the  jury  found  the  af-  Averdiafind* 
fumffit  modo  et  forma  pradi^*  le  placito  allegavit  et  narravitj  and  *"« JJjy  *^"'"I*- 
do  not  lay  pr$ut»-^AsD  held  naught;  and  judgment  jrcverfed  tll^^^^ 

mji^   &C«  out  faying  frwiry 


Skidn:orc  againft  Bouchcir.  Cafe  86. 

P  RROR  upon  a  judgment  in  the  Common  Pleas :  the  writ  was  on  a  writ  of. 
^  a  trefpafs  for  entering  into  his  houfe  and  fevcral  clofes ;  and  trefpafs  tor  «n. 
Ac  declaration  was  of  an  entry  into  his  houfe  //  in  unum  claufum  et  ^^^^^f 
unum  toftum:  hex-d  naught,  for  that  trftum  is  not  a  ctofe^  but  tionVr  entcISi 
ground  whereon  a  houfe  formerly  ftood.  •ne  cUfe  and 

toft  is  a  fjtal 
variance,  4  Mod.  %^.    Cowp.  7^56.    Dcfugl.  6i& 


The  King  againft  Hemings  and  others.  Cafe  87* 

INDICTMENT  for  a  riot  and  affault  on  Lady  Mohun:  The  On  an  India- 
^  jury  find  them  not  guilty  of  the  riot,  but  guilty  of  the  trefpafs  and  ™*"^  ^°'  *  *^ 

90»ilt.  tlie  defendants 

Mk..  Saunders  moved  in  arreft  ofjudgment,  for  that  it  was  one  "™*y  *>«^o«n< 
entire  offence,  and  the  jury  could  not  fever  it.  Iffal/t^^ld 

But  over-ruled  and  allowed  good,  for  fo  it  has  been  often  judged :  ri^^ 
although  if  a  man  be  indicted  oi  felony  he  cannot  be  found  guilty  of 
trefpajs^  becaufe  they  differ  toto  genere^  but  riot  and  ajfault  are  as  P<^^»49-»62. 
near  of  kin  as  murder  and  manflaughter.  HaH.  ?6'6. 

Cro.  Elix.  954. 
3  Mod.  71,     CoA'p.  J15. 


The 


Cafe  SS. 

A  defendaot  In 
execution  for  a 
fineeo  a  con- 
iridkmfor  a 
ftot»  admitted 
to  bail  on  a  re- 
cognisance to 
profecote  bis 
writ  of  error 
vith  cficd,  or 
topaylus  fine. 

Ante^5. 

•[94] 

PSMtBHTOlC 

removed  from 


Katmokd  and 

Chakxtok 

promoted. 

jEFFBtltr 

pTomartd. 
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The  King  againfi  The  Mayor  of  Saltalh. 

INDICTMENT  for  a  riot,  and  the  defendant  being irt  execu-* 
tion  for  bis  fine  to  the  king  was  bailed,  becaufe  he  had  brought 
his  writ  of  error,  he  giving  kcwrity  to  profecutc  it  with  etkSt  and 
get  it  reverfed,  or  pay  the  fine,  though  the  CotJRT  did  all  agree 
he  could  not  be  taken  in  execution  again ;  and  here  was  cited  the 
cafe  of  the  King  v.  Legier^  where  Lord  Hal£  refufed  to  take  bail^ 
he  being  in  execution,  and  having  brought  his  writ  of  ertor,  luilels 
he  brought  the  money  into  court* 


*  Memorandum. 

After  this  term  Sir  Francis  Pemberton  received  his  quittuSf 
and  afterwards  praftifed  again  in  all  the  courts  in  JVeftminfter-HaU^ 
but  without  the  bar,  as  a  (eijeant. 

And  in  his  place  fuccceded  Sir  Thomas  Raymond,  and  SiR» 
Job  Charlton  as  puifne  judge  in  the  Common  Pleas. 

And  Sir  George  Jeffreys  fuccceded  him  in  the  office  of  chief 
juftice  of  Chejler  j  retaining  ftill  his  place  of  recorder  ©f  LonOon^ 


Eaftee 


Eafter  Term, 

The  Thirty-fecond  of  Charles  the  Second, 

IN 

THE     K  I  NG's    BE  N  C  H. 


Sir  William  Scroggs,  KnL  Chief  Jujlice. 

Sir  Thomas  Jones,  Knt. 

Sir  William  Dolben,  Knt. 

Sir  Thomas  Raymond,  Knt. 


I  Jujiices. 


Sir  Creswell  Levinz,  Knt.  Attorney  General. 
Sir  pRAiiCis  WiNNiNGTON,  Knt.  Solicitor  Gc-' 
neral. 


Rufhworih  againji  Wade.  QdXt  80 

Micbatlmas  Temty  31  Car.  2.  Roll  sy. 

T\  E  B  T  on  a  bond.     The  condition  was  to  furrender  himfelf  at  i^  ^1,^^  ^^^  ^ 

the  end  of  fix  days,  as  a  true  prifoner  upon  a  latitat  for,  &c,  promife  or  agree* 
nc  etiam  pro  debito  fourteen  hundred  pounds.  Demurrer  to  the  de-  "5"^  °**i*  ^^  • 
cbiration,  after  oyer  of  the  condition.  T^vSt'Z.  • 

Argued,  That  a  man  may  be  let  at  large,  and  render  himfelf  again  difchMghig  a  ** 

«pon  mifne  procefs^  fo  that  he  be  there  at  the  return  of  the  writ  j  prifoner  in  ciif- 

md  there  was  cited  Boyton'scafe^  {a)  where  that  diverfity  is  allowed;  ^^i^/"/!^ 

>nd  the  cafe  of  Binfon  v.  French^  (b)  in  cafe  of  a  promife,  and  an  s  c '  "SI« 

j^ySf  was  brought  thereon,  and  held  good,  andjudgment  for  the  139.'  * 

tiflF:  the  cafe  is  in  *  i  Kib.  483.  and  no  difierence  between  ^  ^^^  5'* 

I  and  an  ajfumpfit  as  to  this  purpofe.  ^k^^WV' 

^^^-r.  (.)  Sh-6V''* 

(f)  3  Co- 44*  't  J«  "»»*  *  f»<»w  whether  any  judgment 

W  15  Car.  1.  m  the  Ring^i  Benchi  was  gitca  in  this   cafe.    In  the    cafe  of 

lLe?.9t.     I  Sid.  131.     i  K.eb.483.  Benfon  v.  French,  the  Court  g«ve  jiidg- 

^)U  tbe  report  of  S.C.ftJoae»  139,  mcnc  for  plaintiff,  hecauia  the  pro.xiiie, 

you  U.  H  ^H^ 


9» 


Eaftcr  Term,  32  Car.  a.  in  B.  R; 


Cafe  9a 


An  endesToor 
to  procure  A.  to 
conienc  to  many 
the  defendant, 
it  a  good  con6- 
deratinn  in  afm 
Jmmfjitf  but  a 
particular  mCt 
muft  be  ftated. 

S.  C.  Ra]f.  400. 
I  Vent.  44.  27. 
Yelv.  II. 
a  Vent  71. 
Cro.  Elis.  760. 
Cio.  Car.  159. 


Kirby  againft  Towcrlbn; 

A  SSUMPSIT,  That  if  the  plaintifF  would  endeavour  W 
get  JaHi*s  confent  to  marry  the  defendant,  he  would  pay  him 
ten  pounds.     And  he  avers  that  he  did  perfuade  hevy  it  utebatttr  §m^ 
nibus  modis  quibus  pctiratm 

The  queftion  made  was  upon  the  word  ^p9t$rat^^'  becaufe  iincer« 
tain. 

But  becaufe  he  had  laid  a  particular  a£k  of  perfuafion^  it  was  held 
good  J  being  after  verdid. 

And  judgment  was  given  for  die  plaintiff! 


Cafe  91. 


Harris  agamfi  Roberts. 


i^^*th«"ha.  C*  ASE  for  fcandalous  words,  fpoken  intentionally  to  difinherit 


none  of  the  bitod 
of  hjf  ancefton^ 
is  not  adion- 
able,  for  it  does 
not  import 

t  RoU.  Abr.  j7. 
Jones  3S8. 
Cro.  Jacsxj. 
Godh.45u 
%  Roll.  R«^ 
S49.    itcni34« 


the   plaintifF,  &c.  ^  You  are  no  Harris^  and  have  none  of  the 
**  blood  of  the  Harris's  in  you." 

The  judgment  was  arrefted,  as  in  i  R$IL  Abr.  37 ;  for  the 
Court  thought  the  words  not  adionable  j  for  they  might  be  meant 
as  to  courage,  humour,  or  good  nature,  and  did  not  of  diemielves 
import  him  a  baftard.  {a) 

Judgment  ftayed. 

I  Sid.  214. 


(«)  The  cafe  referred  to  in  i  RoU.  Abr. 
37.  fays,  that  to  call  a  Bian,  who  has  lands 
hy  defcenty  a  hsfiardy  is  adionable;  but 
that  to  lay  of  fuch  a  man,  that  be  is  k^fi 


ianr,  ianot  adionable^  becaufe  tbelewords^ 
taken  m  wutkrijinfuf  do  not  import  thiJt !« 


though  made  to  tbt  hailiff  was  made  on 
the  ftaintiff*s  fartf  and  his  aflent  thereto 
appearing  by  bit  bringing  the  adion^  the 
promife  wak  intended  to  have  been  an  ««• 
Jertaki/ig  given  ro  ^iar,  1  Lev.  98.  But  in 
the  principal  cafe  it  appears  that  the  bond 
was  given  to  tbejberiff  by  tbt  dtfendam  to 
permit  a  prifimer  then  in  his  cuitody  on 
wt^ne  proceji^  to  «<  go  at  laige  for  fix  days,'* 
S.  C  »  Jones  139.  which  Aot  being  pur. 
fuant  to  the  dirediooof  13  Hen.  6.  c.  lo. 
k  void.  Moor  ^%.  i  Saund.  x6x.  The 
different    circumftances   of    thcfc   calet 


create  a  difiinffhu  upon  this  fuljeA,  which 
was  recognized  and  fettled  in  the  cafe  of 
Rogers  v.  Reeves^Mich.  Term,  27  Geo.  ^ 
where  it  was  held,  that  any  agreement  or 
bond  not  warranted  by  the  13  Hen.  6*  c* 
lo.  made  or  given  to  the  hiUif  of  the 
Iheriff  in  confideration  of  his  difchaiging 
the  party  arreftedy  is  void ;  but  that  thn 
MtuUrtaksMr  of  an  attorney  far  the  appear- 
ance of  lEe  defendant  is  goody  becaafe  it 
is  given  to  the  piaknif  in  the  adion,  and 
not  to  tbejbertffi  and  therefore  not  vritbi« 
tbeftatiue,  i  Term  Rep.  418. 


Ths 


B' 


£after  Ttrtn,  3a  Car.  2.  ia  fi/R«  ^^ 

The  trinity  Houfe  agaiff/i  CriipC.  Cafe  92. 

|£  B  T  on  a  bye-laW^  fettuie  fbrtit^  That  they  were  a  eorpora-  gli.  Ifa bye. 
don  time  out  of  mind,  and  had  for  all  that  time  ufcd  to  make  ^^!^l^^^^^ 
bye-laws  and  orders  for  the  better  government  of  feamen  j  and  fet  Trini^Houft* 
fordi  a  c&arter  of  confirmation  from  the  prefent  king^  and  the  bye*  that  no  ihip 
law  they  declared  upon  was,  **  That  no  (hip,  in  any  port  of  England^  l^S^*fl?til*'* 
u  (houM  be  laden  with  gunpowder  above  twenty-four  hours  before  V^dnue  in  hifa-. 
^  it  puts  to  Jea^  nor  (hould  any  be  kept  there  above  twenty-four  bour  longer  thaa 
•*  hours  after  it  lies  an  anchor,  fub  fatna  forfeiture  fo  much^'^  and  JjJJJJ^'i^^lL^ 
this  they  alledged  to  be  for  the  public  eood  for  prevention  of  fires  ^^^*  jo 
among  the  Ibips,  &c  {a)  \  then  that  the  defendant  did,  &c«  To  which  j^'  ^  ^^^^ 
there  was  a  demurrer.  5  Mod.  104. 

6  Mod.  113. 
♦  THOMPSOHyir  the  plainiif^r gwed^  that  bye-lawfe  will  not  bind  «  Saik.  143. 
liny  ftrangers,  but  only  their  own  members  if  it  concern  a  private 
matter^  otherwife  if  it  relate  to  the  public :  he  cited  the  Chamber^ 
lain  of  London* s  cafe^  5  Co.  62*  Bulju  i  li,  and  the  cafe  of  Franklin  v^ 
Greeny  to  prove  this  diverfity. 

Sauhobrs  i  contra.  All  bye-laws  do  bind  either  ratiom 
loci  or  ratiom  pirfona\  but  thefe  letters  patents^  and  the  bye-law  in 
pursuance  of  them,  extend  to  all  mariners  in  England.  If  they  are 
fiood,  they  have  the  tSeSi  of  an  a£l  of  parliament.  A  ftatutc  can 
So  no  more  than  this  bye-law  of  theirs.  The  defendant  is  not  of 
their  company }  and  the  h8t  was  at  Greenwich  Courts  We  mu(^ 
agree  this  bye-law  to  be  good  and  lifeful  for  the  weal-public :  but 
aesdn,  on  the  other  fide^  it  is  fo  general,  and  looks  fo  much-like  an 
aa  of  parliament,  that  it  feems  too  much  for  the  power  of  a  coi'po^ 
ntion  or  company  to  ordain,  {b) 


C9»J 


.} 


»  See  tlK  ftstatet  16  Ctr.  s.  c.  it.  (^)1*hb  Covtt  fald,  Out  the  bye-bw 

.  ^ac  s.  C  8.  5  Geo.  i.  c.  «6.  1 1  Geo.  in  thU  cafe  was  beneficial  to  the  public ;  and 
l/c.  23.  and  sa  Geo.  %.  c.  3S.  for  the  the  penalty,  which  was  the  forfeiture  of 
MCfCBtijig  of  mifchiefi  by  uepiog  too  twenty  nobles*  not  too  great;  but  upon 
{•lie  qoantitiet  of  fuapowder  in  or  neir      the  reafon  given  by  Savmoses^  the  judges 

took  time  to  advifei  ^  C.  a  Joati  145* 


dgcwft  Fcthcrftofl.  (^.^^  ^^^ 

^&ESPASS  on  die  cafe  for  ftopping  up  ancient  lights  by  Ac  Afr^er^hm 

^     eredioil  of  a  Vrall.  pleaded  in  a 

/».•/•  Wuffuagty  OR  ff* 

A  pf^cripdon  in  quodam  moffuagto  five  tenemento  aniiqno^  is  good  mmau  is  good. 

enoughs  though  an  eje&ment  will  Dot  lie  do  uno  mejfuapojhe  teno-  ^^' H^« 


taeniOi 
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-        mentoy  becaufe  the  (heriff  will  not  know  what  to  deliver  pofTeffion 

FlTHEMTOH.      of.       {a) 

Judgment  for  plaintifF. 


(a)  See  Stiles  364.  Cro.  Ellx.  1S6. 
Cro.  Jac.  125.  Strange  S34.  Lord  Rajm. 
1470.  accord.  But  now  the  pradlce  is  for 
the  flieriffco  deliver  poflefl[i«n  according  to 
the  dircdion  of  the  plaint  ff,  who  therein 
•As  at  his  pcriL     i  Burr.  629.     5  Burr. 


0673.  Borr.  Ejed.  30.  and  therefore  a 
lefs  certain  deicription  is  now  fufficient 
than  what  was  formerly  re<)uired>  See 
I  Show.  367.  8  Mod.  277.  1  Stnu  54. 
71.  695.  Cowp.  347.  I  Term  Rep.  ii« 
3  Mod.  238.  Svo.  edit,  notis. 


Cafe  94.  The  Duke  of  Buckingham  againjl  Hatherington. 


CC  AND  ALUM    magnatum.      The  defendant  moved  to 
change  the  venue  from  London  to  Torkjhire^  upon  the  common 
affidavit,  that  the  words  were  fpoken  in  Torkfilre^  if  any  fuch.  And 
it  was  denied,  unlefs  the  plaintiff  would  confent. 

I  Lev.  56.     1  Jones    192.     Carth.  400.    Salic.  668.      Stra.  807.    Ld.  Ray,  X4xi. 


The  Court  will 

not  change  the 

veuMt\nfcMn» 

wag,  upon  the 

ufual  affidavit. 

Pcft 

1  Sid.  185.  216c  ... 

«  X  Com.  Dig.  A^on*'  (N.  13.)  1  Term  Rep.  571. 647.     3  Term  Rep.  306.  65 


Cafe  95. 
•t97  ] 

The  fpiritnal 
court  Aiall  not 
htfrcbibUedfrom 

ftroceeding  on  a 
ibel  for  a  pen- 
fion  charged 
upon  an  im- 
propriator. 

%  Roll.  Abr. 

300. 

ao  Hen.  6.  pL 

17- 

2  ind.  4QX.- 
I  Sid.  260. 
Cro.  Jac  2x7. 
666. 

Cro.  Elit.  675. 
N.  Lul.  337. 
1  Vent.  no. 
1  Sa:ic.58.  506. 
1  L:v.2  5i, 
Hard.  181. 
I  Mod.  218. 


♦  Girton  againji  Gilder. 

A  Prohibition  to  a  libel  in  the  ecclefiaftical  court  for  fo  much 
per  annum  for  procucation,  was  granted  on  a  fuggeftion  that 
it  was  a  penfion  which  charged  the  impropriator's  inheritance.  And 
in  defence  of  the  prohibition  was  cited  /*.  iV.  5.  2. 51.  2  /«/?.  432. 
Cro.  Jac.  2bb.  HetUy  32.  2  Roll.  Abr,  283.  A  prefcription  is 
not  triable  there. 

HoLT,y^r  a  confultathn.  A  prefcription  about  a  fpiritual  mat- 
ter may  commence  in  another  manner  than  an  annuity  can  at  the 
common  law  (a).  This  prefcription  is  by  common  law,  and  every - 
ecclefiaftical  living  charged  therewith  (/^),  and  it  is  to  be  paid  to  the 
archdeacon  for  his  vifitation  j  and  no  action  lies  for  it  at  common 
law.  (c) 

ScROCGS  Chief  Juliice.  The  legality  of  its  commencement 
is  nothing,  for  that  is  always  fuppofed  in  every  prefcription,  and  on 
the  trial  you  only  enquire  if  paid  or  not  paid. 

Jones  Juftice,  Procuration  is  due  of  common  right,  as  the 
cafe  of  proxies  in  Duvis^s  Irijh  Reports  clearly  proves.  At  tirit 
the  archdeacon  with  his  fervants  at  the  vifitation  were  all  entertained 
at  the  charge  of  the  parfon;  but  when  his  retinue  increafed,  a  cer- 
tain annual  fum  became  pajrable  in  lieu  thcrcofi  which  is  now  due 
of  common  right,  as  Dol££N  Jujlice  (aid. 

(fl)  Fitz.  N  B.  152^  (f)  See  the  6x  iaft  parajrap'.iy,  Co.  Lit. 

^*;  Liuwwocd  6/»  161.    chapter  ^*  of  ReitW 

ScROGCS 
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ScROGGS  CSjiifJuftlce.    They  demand  a  compcnfation  fbr  this       Oirton 
procuration,  and  in  feme  places,  and  from  fomc  perfons  a  greater      Ox^DEt, 
fum  is  paid  than  from  others ;  and  if  the  difference  be  about  the  quan-- 
Urm  we  will  grant  no  confultation ;  but  dien  in  the  fuggeftion  they 
ought  to  have  faid,  that  fo  much  is  due  and  no  more,  but  here  the 
whole  is  denied. 

'omatur. 

Agreed  in  this  cafe,  that  a  fuggeftion  cannot  be  amended  ^J'^^'^^^^ 
after  a  protiibidon  is  gone,  nor  in  this  prohibition.    Per  tout  le  ^rp^^a'^ 

Court.  granted. 


♦  Lord  Clare  againft  Reach.         ra|Bfew      Cafe  ^6. 


E' 


'RROR   on  a  judgment  in  eje£lment  in   Ireland:  T3T*Re-  „ 
SOL  Y ED  per  Curiam^  That  a  writ  of  error  coram  nobis  is  not  a  ^i,,  no/«/#r/i- 
fuperfedeas.  deas. 

Ante  85. 

And  agreed  likewife,  That  confent  to  a  trial  of  title  to  land  confcntof  ar. 
in  another  country  than  where  the  land  is  will  not  help ;  it  being  an  ties  win  not 
error,  though  fuch  confent  be  of  record.  give  jurifdic- 

tion  to  a  court. 
5  Co.  36.    Cro.Ei;*.  664.     Co.  Lit.  37.  t. 

{s)  See  the  23  Ge.o.  3*  c.  53.  by  which  land,  is  repealed  ;  and  the  writ  of  error  liei 

the  ilatute  6  Geo.  i.  c.  5.  giving  a  writ  from  the  lCing*s  Bench  in  Ireland  to  the 

of  error  trom  the  courts  in  Ireland  to  the  Houfe  of  Lords  there^  which  is  the  demur 

King's  Bench  and  Houle  of  Lards  in  £ng-  .  rtjortm 


Cole  againji  Ireland,  Cafe  97. 

'T*RESPASS.      Special   verdi£l  finds  letters   patents  to  the  A  grant  from 
defendant,  of  a  hundred  in  the  county  o( Leicejferj  and  the  J^^^'^jV^* 
offices  and  profits  thereunto  belonging,  with  the  execution  of  all  count^,  and*the 
wrils  within  the  lame,  for  twenty-one  years.  offices'  and  pro- 

fits thereunto 

Thequeftion  thereupon  was.  Whether  they  were  good  to  the  ex-  belonging,  with 
dufionof  the  (heriff  from  his  duty  and  office  of  executing  writs  «*»«"fcutionof 

.     ,.  •  t  n       I-  1  '  n  t'?  all  wrts  wi.hin 

in  his  county,  notwithltunding  the   ancient  Itatutcs,  which  were  the  fame,  for 

alfo  found  at  large.  twenty-one 

years,  is  void ; 

Mk.  hoy  EL  for  the  plaintiff'  zgrced  that  all  grants  of  hundreds  ^'"r  by  the 
before  the  time  of  Edward  the  Second^  are  good,  but  he  argued  that  ana^illdw.-!' 
thofc  fince  are  void. — But  here  it  will  not  be  amifs  to  obferve  the  c.  9.  a  bunded 
original   and  nature  of  hundreds  and  flieriffalties,     I  find  in  our  f«nnot  now  be 
books,  that  in  King  Alfred's  time  the  Icingdom  was  in  grofs,  and  then  ^co^^n^yhy"^^^^^^^ 

frjni  the  king, 
iCRaym.  360.     S.  C.  2  Jones  194.    S.  C.  PoUcxf.606.    S.  C.  Skin.  41.     i  Vent.  399.  411.  3  M.>J. 
199.    a  NcL  Aur.  942.     4  Mod,  343. 

H  3  divided 
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Coi**  Prided  into  counties  and  hundreds,  and  all  pcribns  then  came  vAAm 
UwhA^P*  ^  ^'^  hundred  or  another  (a),  and  then  the  king's  relatioiis  haid  the 
government  of  themt  and  therefore  thev  were  called  cinfungmmi^ 
9uk1  £>  are  the  earls,  lord  lieutenants,  &c  at  diis  day ;  and  thai, 
when  the  office  became  troublefome,  there  were  ordained  v^/<» 
(omtiSy  which  name  remains  tp  this  day,  and  the  othe^  continue 
to  be  called  confanguimi^  but  have  no  power  in  the  county,  having 
only  the  honorary  name  of  earls  or  comtes  of  fuch  or  ilich  a  county^ 
&c.  And  for  uie  better  government  of  thefe  counties,  the  v/V/- 
cemites  had  two  courts ;  but  out  of  thpfe  the  king  granted  petty 
leets  and  court  barons ;  but  the  tourn  of  the  (herift  had  yet  a  fit- 

*  [  99  ]     perintendent  ♦  power,  they  being  derived  out  of  the  (beriff  *s  toun^ 

as  in  Dyer  13.  And  then  afterwards  the  king  granted  away  tome 
hundreds  in  fee  Ample,  and  fome  franchifes,  and  the  laft  excluded 
the  king  utterly,  but  the  hundreds  j^ranted  in  fee  were  iiot  wholly 
exempt.  On  this  arofe  fome  confuhon,  and  the  parliament  hereoq 
took  notice,  that  the  execution  of  juftice  was,  by  this  much  intor-r 
rupted,  and  therefore  came  the  ftatute,  9  Edw.  i.Ji.  2.  c^  i.  ^  That 
V'  {heriffs  (hould  be  fufficient  perfons,  and  have  lands  in  the  county,^ 
^  and  fo  be  able  to  anfwer  both  the  king  and  country  ii  and  that 
^  bailiffs  and  farmers  of  hundreds  (hould  be  fufficient  men.''  And 
at  this  time  l^undreds  were  grantable  for  years.  Then  came  the 
ftatute,  2  Edw.  3.  c.  4  and  5.  <<  That  fl^eriflts  (hpuld  coittimae 
<*  but  for  one  year."  But  this  took  not  away  the  whole  inconve* 
nience ;  for  the  crown  ftill  granted  away  bailiwicks  and  hundreds,^ 
for  lives,  at  rents  on  fuch  exceffive  dear  rates  that  made  them  en- 
deavour to  make  up  their  money  by  unlawful  means ;  and  thereon 
came  the  ftatute  2  Edw.  3.  r.  12.  and  14  Eiw.  3^  c.  9.  By  the 
firft  it  was  enafied,  ^^  That  all  hundreds  and  wapentakes  granted 
<<  by  the  king,  (ball  be  again  annexed  to  the  county,  and  not  fe« 
^  vered."  And  by  the  other  ftatute,  "  That  all  fliall  be  an- 
^  nexed,  and  that  the  (herift' (hall  have  power  to  put  in  bailiffs,  for 
\^  which  he  will  anfwer,  and  that  no  more  (hall  be  granted  for  the 
y-  future."  And  one  reafon  of  this  was,  becaufe  the  k^ig  granted 
away  hundreds,  and  abated  npt  the  (herift 's  &rm.  Now  diis  grant 
^onfifts  of  all  courts  and  profits  of  courts,  and  the  officers  andbailiffSf^ 
thereof. 

First,  I  conceive  the  grant  of  court}  is  not  good^  ^r  ^o 
ftatute  of  31  Edw.  3.  r.  4.  calls  it  **  the  (heriff's  tourn."  In  die 
Year  Book,  6  Hen.  7.  fl.  2.  it  is  adjudged  npt  the  king's  court. 
In  Af.tton*5  cafe^  4  to.  33.  it  was  rcfolved  that  the  county  court 
is  the  (heriff's  court,  and  that  the  king  cannot  grant  away  the 
office  of  clerk  of  the  county  court;  bvit  the  (herift  ought  to  hav^ 
the  difpofal  ^ereof :  and  in  all  writs  to  the  (herift  for  making  oif 
proclamations,  they  fay,  ^^  in  conutatu  tuo .;"  Sp  is  the  return  pf  ex- 
igents ^^  ad  comitatum  meum ;"  and  (o  is  the  ftile  of  the  Courts 
**  curia  com*  viceccmitisj  i^c.**  and  (o  it  is  called  in  the  (boute  or 

*  t  \^^  3    3^  •^^''*  ^*  ^'  '3*  *"^  *  therefore  I  do  conclude  the  king  has  n% 

'   power  to  grant  them  away  from  the  (herifF.  - 

^«}  Kiym.  365.    Set  tlii>^  %  RoU.  Ahr.  t\.    s  Vent  40s* 

§?cpNMTa 
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Sbcokdly,  For  the  Mas:  if  the  courts  ht  the  (herifis,  then        "^^^ 
the  odices  muft  likewife  be  his :  Scrogg's  cafe,  {h)  The  office  of     ,    **• 
Qiftodj  of  die  gad  is  likewife  in  the  iheriff,  becaufe  he  is  to  anfwnr       **"^^''*« 
Ibr  iH  eicapes ;  ib  for  the  clerk  of  his  county  court,  he  is  anfwcr- 
«ble  for  all  his  mifileineanors, 

TBIK.DLY,  For  die/ir/x  and  other  profits  of  his  court:  and  I 
conceive  thefe  cannot  be  granted  from  the  owners :  we  find  in  the 
Year  Books  (c),  that  amerciaments  in  the  tourn  (hall  be  to  the  ufe 
«f  the  iheriff,  although  die  eftreat  be  not  returned  till  his  year  lye 
•Mt  (4/),  for  they  are  the  confideration  why  he  is  anfwerable  over. 

Fourthly,  The  hailiff:  that  is  not  grantable  away,  for  all 
dcapes  by  the  bailiff  are  efcapes  by  the  iheriff,  and  he  is  refpon- 
fiUe,  uniefi  in  cafe  of  franchifes  and  liberties;  nay  he  is  an- 
fwerable for  bailiffs  in  fee.  (/j  Now  in  our  cafe  the  king  has 
granted  the  bailifhip  for  twenty-one  years,  and  the  iheriff  cannot 
engage  him  to  give  any  fecurity,  and  yet  is  bound  to  anfwer  for 
him :  By  the  ibtute  above-mentioned  a  bailiff  is  not  to  continue 
in  above  one  year. 

Fifthly,  The  laft  diing  is  die  cuftMtf  rf  the  bundred:  and 
ttis  is  the  branch  of  the  higheil  concern  in  the  whole  patent ;  now 
this  grantee  has  not  the  means  or  power  to  keep  the  hundred  as 
Ae  (heriff  has,  who  can  raife  the  fajfe  of  his  whole  county  in  his 
aid  of  any  one  part  thereof;  this  grantee  cannot  do  fo  without 
mranrant  from  the  iheriff,  fo  that  it  is  not  in  his  power  to  preferve 
die  peace  as  it  is  in  die  flieriff 's,  who  has  by  his  patent  die  cuftody 
of  the  whole  county.  I  agree,  the  king  may  determine  che  office 
of  a  iheriff  as  to  the  whole  whenfoever  he  pleafes ;  but  he  cannot 
determine  the  office  as  to  part,  becaufe  it  is  entire>  unlefs  he  divide 
the  county  and  make  more  iherifis,  which  he  may  do.  Sir  John 
Fvrtefcu^s  cafe  is  exprefs  for  me.  (/)  By  the  ibtute  14  Edw.  3.  c.  9. 
all  hundreds  (except  fuch  as  were  then  granted  in  fee)  are 
r^ned,  as  to  the  bailiwicks  of  the  fame,  to  the  counties ;  and  all 
grants  *  of  the  bailiwicks  of  hundreds,  made  fmce  that  ibtute,  are  *  [  lOi  ] 
void ;  and  the  making  bailifi^  thereof  belongs  to  the  iherifi^  fcr 
the  better  execution  of  juftice,  and  of  his  office ;  and  fo  is  it  re- 
Mv«i  in  Sir  John  Fortejcue^s  caflsy  which  he  there  reports.  And 
for  diefe  reafons,  and  on  thofe  cales,  I  conclude  the  grant  is  void. 

Ma.  BiCLAND  ?  contra.  For  the  validity  of  this  grant,  I  think 
It  good.  The  r^on  of  Mtton*s  cafe  in  4  Co.  33.  {g)  is  particu- 
lar, becaufe  of  the  entty  and  cuilody  of  the  rolls,  for  the  embez- 
xling  whereof  die  iheriff  is  anfwerable.  But  to  confider  what  the 
king's  power  M^as  at  the  common  law  as  to  the  conftitution  of  a 
iheriff.  {h)  He  can  make  two  iherifis,  as  he  did  for  Buckingham-- 

(i)  Dyer  175.  (f)  ^lnk.M. 

{e)  I  Edw.  3.  pi.  %.  W)  S.  C.  a  Roll.  Alw.  ft. 

U)  6  Hen.  7.  pi.  a.  (b)  See  the  cafe  of  Villa  de  tlerby,  t 

\t)  Bro.  Abr.  «  FraDchiffy*'  24.  Dyer      Foxley.     i  RoU.  Rep.  i  iS. 

H  4.  JLire 
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IftBLAVD. 


Jhin  and  Oxfordjbire^  ^ich  had  formerly  but  one  fheriflF;  and  (9 
iox  Liicejierfl)ire  and  JVarwickJhire.  He  niay  grant  the  return  of  writs 
to  a  vtll,  which  takes  not  away  the  {hcrin^s  general  jurifdi£tion^ 
but  only  his  immediate  jurifdidion.  The  king  has  granted  court 
barons  and  hundred  courts^  which  by  his  letters  patents  are  derived 
out  of  the  tourn^  and  do  diminifh  the  (herifPs  profit.  (1 1  And,  not- 
Withftanding  the  courts  here  fettled  in  Weftmnfter^hallt  he  may 
grant  to  one  to  hold  pleas  within  a  certain  precin^ :  As  for  an  hun^ 
dred ;  {k)  by  the  common  law  a  hundred  belongs  to  the  king  of 
common  right;  and  whofoever  will  claim  it  muft  derive  it  from 
the  crown.  (/)  Now  for  the  ftatutes :  diofe  which  concern  diis 
matter  are  found  in  the  fpecial  verdidl,  and  the  penning  of  them 
will  give  determination  to  this  matter.  The  firft  fiatute  extends 
only  to  thofe  hundreds  let  by  king  Edward  the  Secondy  and  leaves 
the  reft  at  liberty.  As  for  the  14  Edw.  2.  c.  9.  it  is  thus,  **  All 
<<  wapentakes  and  hundreds  which  be  fevered  from  the  counties  (hall 
♦  £  XOa  ]  "  be  annexed,  &c.*'  and  this  is  relative  to  the  former;  upon  the* 
reading  hereof  it  plainly  appears  it  cannot  extend  to  all;  and 
it  is  a  general  rule  that  where  ancient  grants  are  dubious,  they  (hall 
be  conltrued  and  expounded  according  to  uiage.  And  here  is  n6 
damage  to  the  fubjed;  for  the  fame  remedies  are  by  the  ftatute 
made  for  bailifl^  as  for  (heriffs ;  (m)  and  if  there  oe  defed  in 
diem,  the  (herifF  has  ftill  a  power  fuperintendent.  Where  no 
grants  have  been  made  fmce  thofe  ftatutes,  you  will  intend  they 
were  fet  by  Edward  the  Second^  and  fo  are  annexed  to  the  coun- 
ties by  thofe  ftatutes;  but  thofe  which  have  been  granted  fmce 
are  not  within  it:  tbb  was  granted  by  Edward  the  Fourth. 

Adjornatur. 

In  Eafier  Tcrm^  in  Ae  Thirty-fourth  year  of  Qfarles  the  Secvnd 
fStit  grant  was  refolved  void,  and  judgment  given  for  the  plaintifF. 


(0  2lnft.  XI. 

{k)  See  the  Yetr  Books,  S  Hen.  t.  pi.  ft. 
131101.7.  pL  ft.    1  ft  Hen.  7.  pi.  167, 


(/)  Year  Books,  i  Hen.  4.  pi.  90.     rj 
Hen.  4.  pi.  9.     2  Roll.  Abr.  73. 

(»}  Cro.  Jac.  5^1.    I  Koii*  Abr.  349. 


Cafe  98. 


The  King  againft  Baliatt, 


Commiflionen     'TTHE  defendant,  being  coinmittcd  by  coromiflioners  of  bankrupt, 
of  bankrupts         •*     was  brought  hither  by  habeas  corpus. 


cannot  re-exa* 
mine,  except 
upon  a  nevr 
commillion* 

iSalk.  iii| 
lift. 


orpu 


It  was  agreed  upon  debate  about  the  return,  That  rommif- 
fioners  having  once  examined  a  man  cannot  examine  him  again, 
unlefs  it  be  upon  a  new  commiilion.  {a) 

But  qutere^  if  their  examinations  be  loft  by  fire,  &c.  whether 
there  ought  in  fuch  cafe  to  be  a  new  commiftion. 

{a")  Rut  fee  the  caie  of  Rex   ▼.  Perrott,  %  Burr.    11143   and  Cooke  Ban.  Laws, 
ft  td'.t.  474. 


Mcmorandunu 
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Memorandum. 

IN  CHANCERY,  this  term,  on  the  twelfth  day  of  May^  ap-  Sofjetnti  ealleJ. 
peared  Sir  George  Jeffreys,  Sir  John  Kelynge,  Hamson, 
West,  Walcott,  Boynton,  Bigland,  Richardson^ 
BuGBY,  Wright  and  Manley  ;  each  with  the  writ  in  hishand^ 
idiich  was  to  appear  in  cancellar*  ad  proficient  ad Jiatum  it  gra-^ 
Jum  ftrvientis  ad  Ugem  fub  poena  miile  Ubrar\  Then  thev  prayed 
tfaeir  writs  might  be  read,  and  their  appearance  recorded,  which 
was  done.  Then  they  took  the  oaths  of  fupremacy  and  allegiance 
all  tpeether ;  then  they  feverally  took  the  feijeant's  oath ;  *'  Yoa 
•*  Jhaujwearj  that  well  and  truly  you  Jhall  ferve  the  king*s  people 
**  as  ant  of  the  ferjeants  at  law^  and  you  Jhall  truly  counfel  them 
«*  tbea  you  Jhall  Be  retained  withy  after  your  cunnings  and  you  JbaU 
^  not  defer y  trail ^  or  delay  their  caufes  ♦  willing  for  love  of  money  ^  or  *  £  1^3  J 
«*  covetous  of  any  thing  that  may  turn  to  your  profit  \  and  you  Jhall  give 
^  attendance  accordingly  j  as  God  you  help  hy  the  contents  of  this  book.* 


Rufliworth  againji  Hodfon.  Cafe  99. 

'T' ROVER  and  converfion  of  money  as  affignee  of  the  com-  If  one  of  two 
*    miiEoners  of  bankrupt,  of  Forth  the  bankrupt.  TblSro^t^ 

In  the  evidence  on  a  trial  at  the  bar  the  cafe  appeared  to  be  Jl^fn^  JJ^ 
thus:  Two  creditors,  joint  brewers ;  one  became  a  bankrupt;  the  for  money  due 
whole  debt  is  affigned  over.  ^.^^^f  P^^- 

^  ptpt  but  thcf 

Resolved,  That  ^^r  would  have  Iain,  and  the  afEgnee  fhould  «*y5«»T«' 
have  jpecovered  a  moiety ;  for  one  moiety  only  did  pafs  by  the  af-  Jn^alwi  of 
fignment :  but  as  in  this  cafe  the  money  was  reeeived  as  the  joint  debt. 
tniders  money,  here  the  affignee  cannot  bring  trover  for  the  whole,  Poft 
becaufe  he  lays,  by  that,    the  fole  property  in  himfelf,  which  is  N- ^"^«  *5* 
not  fo ;  and  an  affignee  can  only  have  fuch  action  as  the  bankrupt  \  s^\k,^^^ 
himfelf  might  have  had.  (a)  3  Saiic.  61. ' 

Ld.Ray.87,. 
4  Burr.  2176.    Cowp.  448.  471.    469.    »  Term  Rep.  476. 

U)  See  WellT.  SIcipp.    i  Vezey  2^9.       Cowp.  469.  HoUiday  v.CamfelaDdWbite 
Brown  ▼.  Hodges,  1  Sallc.  290.  Fox  v.  Han-       I  Term  Rep.  658. 
^•)»  Cowp.   448.    Smith  v.  De  Silva. 

.  Anonymous.  Cafe  loo. 

'Trespass  for  taking  of  feveral  goods ;  and  as  to  fome  the  ^».  in  trefpaf^ 
plaintiff* I'jys  no  property  in  himfelf,  and  in  others  he  docs;  and   and  no  property 
the  demurrer  is'  general  to  the  declaration.  pi!,tnliff a*s  to 

part  of  the  go;>ds  takt*n,  wheihe  -  he  can  have  judgment,  on  a  genera]  deqsurrer,  for  the  part  that  la  wcii  laid. 
Ante  $6.  88  92.     Poft  183. 

It 
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Ahohtmovi;       J^  ^^s  ^y  that  in  fuch  cafe,  upon  praver  of  the  plaintiff,  judg-- 
ment  may  be  given  for  that  which  is  well  laid ;  fo  in  trover  -,  fo  in 
cafe  upon  two  promifes ;  and  this  has  been  frequently  done  before  a 
writ  of  inquiry  i  otherwife  afterwards,  for  then  if  entire  damages  be 
given  it  cannot  be  fo.  (a) 

Per  Mr.  Attorney  General,  and  Mr.  Serjeant  May« 
VARD,  ahd  Mr.  Aston,  and  Mr.  Woodward  the  clerks. 

Tameu  quan  i  for  the  Court  doubted  it, 

W  Doufl.  377.  730. 

Memorandum. 

CoifpincTt  This  term  Le  Marre  and  his  mother,  and  one  Lovekmdwtre 

tried  and  conviAed  of  a  confpiracy  to  charge  the  duke  if  Buckingham 
with  buggery. 


Trinity 


•  Trinity  Term,  .^^^^ 

The  Thirty-firft  of  Charles  the  Second, 


I  ■ 


THE  EXCHEQUER  CHAMBER. 


King's  Bench.  - 

Jlk  William  ScmouQgfKMuCU^fJlUt. 
fit  Thomas  Jow ss,  Km.       1 
Sit  William  DoLBXKy  Zut.  r  7j/«tf. 
$ir  TuouM  RaVmovdi  Km.  J 


CoiCM#N  PtBAt. 
Sir  Ft  AH  CIS  NoKTiy  Jtatf.  Chi^Jw/Rm^ 
Sir  William  Ellts,  JCir.    ^ 
^cr  Job  CiAVLTOiiy  Km*       f  Jwfiktlh 
^ir  Hu«mWTii»mAM»iritf*  4 


EXCHBQUBR, 


William  Montacvx,  EJfm  ChitfBmrmu 
^Ir  Edwakd  Atxiwsi  Kmm 
William  GixGosTf  Wfy*        ^  Barmu 
j^lr  RiciAED  WssTowy  Km, 


I 


^IrCtBSWELL  LtTiiify  Km*Jbitm^Gemrtl. 
^v-FsAiccit  WiimiifOToif  JCkt.  5«fieif»r<r«cpW» 


Murry  a^tf/^  Eyton  and  Price,  or  the  Earl  of  Derby's 

Cafe; 


Cafe  lOT* 


EJECTMENT  for  the  manor  of  Hopij  otherwife  j9itf/».  The  flatutea 
b9pe^  Uc.  in  the  county  of  Fli$U^  on  the  demife  of  mltiam  \^^^\^'^ 
i^eorge  Richardy  earl  of  Dirbjj  made  the  fecond  day  of  Atay  in  the  8.  c.  36.  eoabu 
fecond  year  of  Charles  the  Second,      Upon  not  guilty  pleaded  the  >  tenant  in  taii 
Jurors  find  a  fpccial  yerdia  to  the  eftft  foHowing.  ^X1!a^ 

.    «  ••  «     «  ^Jth  proclama« 

tion  Ie?ie4  purfuaa^  to  the  ftatute  4.  Hen.  7-  «.  H i  *w  A«7  ««  fnvm  to  him  both  !n  ^M  and  in  ^^fr; 
iMit  foch  a  fine  levied  by  a  tenant  in  Uil,  of  the  gift  of  the  ciown,  the  rtwrfm  In  the  crown,  will  not  bar 
the  jflue  in  tail  5  fo?  i^  is  pfoteOed  by  the  ftatnce  of  )4  and  jj  Hen.  8.  c.  so.  although  by  a  private  aA  of 
parliament  it  be  limited  to  the  heirs  male  oi  the  Aimily  in  a  different  manner  from  that  in  which  it  had  been 
limited  by  the  letters  patent,  provided  the  alterations  arc  all  within  the  eonpAls  of  the  old  intail,  and  the 
icverfion  continues  in  the  crewa.  S.  C.  Skin  95.    9.  C.  Ray.  %6q,  319.  338.    S.  €•  PoUcxf.  401* 

|.C.2'jooess37.  ^ 

Richard 
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MvBKT  Richard  the  third  was  feifed  in  fee  of  this  manor  in  right  of 

Ettok.  '^'^^  CROWN,  and,  in  the  fccond  year  of  his  reign,  among  other  things, 
granted  the  fame  to  Sir  Thomas  Stanly  (afterwards  Earl  of  Derby) 
•  and  Sir  George  Stanly  his  fon  and  heir  apparent,  to  hold  to  them  and 
to  the  heirs  male^  of  the  body  of  the  faid  Sir  Thomas^  by  knight's 
fcrvicc;  and  they  find  the  letters  pztcnts.  in  hac  verba :  tbat,^iV 
Ge&rgi  had  iflue  TbonUis  Stanly  (afterwards  Earl  of  Derby)  and  died 
in  his  Other's  life-time;  then  Sir  Thomas  the  patentee  dies,  and 
the  manor  defcends  to  Thomas  the  grand  child,  and  from  him  de- 
fcended  to  Edward  his  fon,  and  from  him  to  Henry  his  fon,  and  from 
him  to  Henry ^  and  from  him  to  Ferdinand \  that  Earl  Ferdinand 
had  no  iflue  male,t)ut  left  three  daughters,  viz.  Ann  married  to  Lord 
Chandos ;  Frances  to  Sir  fohn  Egerton  \  and  Elizabeth  to  the  Earl  of 
Huntingdon  j  that  by  the  death  of  Earl  Ferdinand^  the  manor  de- 
fended to  William  Earl  of  Derby  his  brother ;  that  he  entered  and  was 
*  [  '^5  ]  feifed  in  tail  male :  that  afterwards  *  for  determining  certain  differences 
arilen  between  Earl  William^  and  the  daughters  of  his  brother  Earl 
Ferdinand^  and  their  hufbands,  on  the  eighteenth  day  dlNovembery 
in  the  fourdi  year  of  Janus  the  Firji^  there  was  an  ad  of  parliament 
made,  whereby  it  is,  inter  alia^  ena£ted,  ^^  That  Alice  countefe  of 
-**  Derby ^  during  her  life,  and  after  her  deceafe  William  Earl  of  Derby 
•*  for  his  life  \  and  aftir  his  deceafe  James  his  fon  and  heir  apparent, 
^  and  the  heirs  males  of  his  body ;  and  for  default  of  fuch  iflue,  the 
**  fecond,  third,  fourth,  fifth,  fixth,  and  feventh  fons  of  Earl  JVilliamy 
•*  and  the  refpedi  vc  heirs  nudes  of  their  refpedive  bodies  fucceffively  ; 
«  and  for  default  of  fuch  ifTue  Sir  Edward  Stanley  during  his  lite, 
*^  and  afterwards  his  firft,  fecond,  third,  fourth,  fifth,  fixth,  and 
^  feventh  fons,  and  the  heirs  males  of  their  refpe<Sive  bodies  fuc- 
•*  cefEvely ;  and  for  default  of  fuch  iffue,  Edward  Stanley,  for  his 
^  life,  and  after  his  deceafe  all  his  fons  to  the  feventh,  and  the  heirs 
•*  males  of  (heir  refpedive  bodies  fucceffively;  and  in  like  manner 
**  Jamesy  the  brother  of  Edward  for  his  life,  and  after  his  deceafe  and 
**  all  his  fons  to  th?  feventh,  and  the  heirs  males  of  their  bodies  fuc- 
**  ceflively,  (hall  enjoy  this  manor."  They  find  further,  that  in  that 
aft  there  is  a  proviso,  that  Earl  William,  Sir  Edward  Stanlcyy 
Edward  Stanley,  and  James  bis  brother  (who  had  only  for  their  lives) 
when  aftually  feifed,  might  make  leafes,  by  indenture,  of  any  term  not 
exceeding  twenty-one  years,  or  for  one,  two,  or  three  lives  or  years 
fo  determinable,  referving  ufual  rents;  and  to  make  jointures  for  their 
refpcftivc  wives,  or  eldeft  fons  wives,  not  exceeding  a  third  of  the 
whole.— And  they  find  further,  that  there  is  a  proviso,  that  the  king, 
his  heirs  and  fucceilbrs  (except  fuch  as  have  eftates  by  that  aft,  &c.) 
fhall  have  and  enjoy  the  fame,  and  fuch  eftate  and  eftates,  rights, 
tides,  interefts,  reverfims,  rents,  fervices,  tenures,  primer  feifin,  li- 
veries, warranties,  ufes,  poflcffions  and  demands  as  before,  &c. — And 
they  find  Sir  Edward  and  James  to  be  perfons  inheritable  to  the  firft 
inXaiiXJecundumformam  dont,  ^c.fi,  &c.  They  find  Alice  died  the 
firft  of  May,  1636;  that  Earl  WiUiam  entered  and  died  the  29th  of 
Septetfdfer,  1 642 ;  that  Earl  James  entered  and  died  the  1 5th  of  Ofio^ 
ber,  1651  ;  that  Earl  Charles  his  fon  entered  and  was  feifed  prout  Ux 
•foftuliit;  that  he  and  the  Lady  Dorothea  HeUna  his  wife,  14  February^ 
t  1653, 
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1653,  made  2,  feoffment  and  grant,  executed  bv  liverv  and  attorn-       Mvckt 

ment  ♦  of  tenants,  of  this  manor  to  Sir  Charles  Wolfely  and  others       j^^* 

their  heirs,  with  a  covenant  to  levy  a  fine ;  and  afterwards  the  10th    ^  -     nft"  i 

of  April,  1 65+,  levied  a  fine  with  proclanutionsin  the  court  of  grand       L  '^  J 

feifions  for  the  county  of  Flint,  of  this  manor,  to  Sir  QjarUs  fvoljely^ 

and  others,  and  their  heirs:  and  they  find  that  £i7r/ G&tfrZpx  aUer* 

wards,  21  December  167c,  died;  that  the  now  Earl  of  Derby  is 

his  fon  and  heir,  and  then  was  of  the  age  of  fixteen  years  and  nine 

months  and  fourteen  days ;  and  that  he  entered  the  fecond  day  of 

February^  in  the  twenty-ninth  year  of  Charles  the  Second,  and  made 

die  leafe  to  the  plaintiff,  who  entered  and   was  pofTefTed  till  the 

defendant  ejeded  him:  and  they  find  the  ad  of  34  and  35  Hen.  8. 

r.  20.  againfl  feigned  recoveries  by  tenant  in  tail,  where  the  re- 

verfion  is  in  the  king.     And  whether  the  defendants  are  guilty  they 

know  not,  but  pray  the  advice  of  the  court  upon  the  whole  matter. 

This  cafe  was  firfl  argued  in  the  court  of  Exchequer,  and  the 
BARONS  being  divided,  two  againfl  two,  the  caufe  was  then  adjourn-i 
ed  into  the  Exchequer  Chamber,  ^rei^/^r  difficuhatemy  before  all  the 
TWELVE  JUDGES,  where  it  was  argued  on  the  behalf  of  the  Earl 
§f  Derby. 

Two  quefllons  were  made : 

First,  Whether  the  aft  of  king  Janus  the  firl  has  fo  altered 
die  eftate  as  to  render  it  out  of  the  34  &  35  Hen.  8.  c.  20  ? 

Secondly,  Whether  the  tail  was  barrable  by  fine  by  the  flatute 
of  4  Hen.  7.  c.  14? 

For  the  first  it  was  argued,  that  there  was  no  alteration  in 
fubihmce,  for  though  the  countefs  had  now  an  eflate  for  life,  (he 
was  dowable  before;  and  although  here  is  a  liberty  for  the  ifTues 
to  make  a  jointure,  yet  it  is  but  a  third  part ;  and  that  their  wives 
might  claim  in  right  of  dower  before  die  ad*;  and  although  there 
be  feveral  eflates  aidded,  yet  they  are  all  of  perfons  who  were  inhe- 
ritable to  the  tail,  and  it  is  but  a  new  moulding  of  it ;  it  remains  the 
fame  thing  in  fiibflance ;  the  eflate  tail  is  the  fame  thing  as  to  con- 
dnuance  of  dme :  there  is  a  very  full  provifo  for  the  ming  to  the 
king  his  reverfion,  &c.  cited  Co.  Lit.  372.  That  the  parliament 
only  new  fhaped  the  eflate,  and  is  not  the  donor ;  but  the  king  gave 
it  by  the  letters  patents. 

And  as  for  the  other  point,  die  parliament  by  32  Hen.  8. 
ir.  36.  eiiads  fines  to  be  a  bar,  becaufe  they  thought  •  that  of  •[  107  1 
4  Hen.  7.  c.  14.  did  not;  and  34  and  35  Hen.  8.  c.  20.  fays  ^  it  fhall 
^  be  a  bar  to  common  eflates  tail,  and  not  to  fuch  whofe  reverfion  is 
**  in  the  crown :"  Until  the  reign  of  Henry  the  eighth  efbtes  were  not 
ferfiatable  for  treafon  [b)  much  lefs  barrable  by  fine :  The  fbtute  dt 

{h)  See  Brown  v.  Waite,  i  Mod.  131.  S.  C.  2  Lev.  169.  S.  C.  x  Ytnx.  aoo. 
I.C.  FoAics/.  1*5.    S.  C.  a  Jones,  57. 

tmd$ 
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Mwrnvt      g^  bvamSJbus  has  the  Terr  fiune  words  in  it  as  thxt  of  4  Atfi 
Mnom.      7*  ^»  14-^7^  it  was  never  thought  a  bvi 

Mk.  Holt  i  cmuri  for  the  defendant— As  to  thx  last  point^ 
tint  a  fine  would  have  barred  the  iSiie  by  die  ftatute  4  Hnu  7.  r. 
14.  the  words  ^  any  lands  or  tenements"  iboiild  elfe  be  void  unkfr 
tobar  the  ^e,  for  before  that  ftatute  tenant  in  fee  could  have  barred 
his  heirs  I7  fine.  As  to  the  objcAion  that  the  ftatute  ^MNdbi^Mmif 
Jbtesj  has  not  been  extended  to  tfie  ifliie  in  tail  though  it  has  the  word 
«  privity"  in  it,  he  anfwered,  that  it  does  not  «jm^  but  JecUarg  the 
nfe  of  a  fine  at  the  conunon  hw;  if  the  4  Htm.  7.  r.  14.  didbarj 
then  3a  HiM.  8.  r.  36*  is  out  of  the  cafe;  and  by  C§.  Lit.  372.  tho 
king  havixug  die  reverfion  the  eftate  tiiil  is  barred  by  4  lim.  7« 
A  14.    I  J&L  171.  compared  with  M9$r  250.  3  Gfo  96. 

As  to  THE  OTHER  POINT  he  uiged,  that  they  are  odier  eftatea 
now  than  before,  and  are  therefore  kurraUe.  {c^  A  fine  makes  an 
alteration  in  andlate,  though  it  be  the  ikme  in  its  proportion  as  be-» 
fere;  much  more  an  aA  of  parliament  (d)  This  tiul  is  banrablo 
beouife  it  is  raifed  outofafubjed*s  eftate,  and  not  out  of  die  kill's: 
fuppofe  tenant  in  tail,  reverfion  indie  king  before  the  34  and  35  J?/ji. 
8.  €•  20,  fuflFers  a  common  recovery  to  the  ufe  of  himfdf  for  life  and 
in  tail,  remamder  to  himfelf ;  afterwards  comes  the  34  and  35  Hetu 
8.  c.  20 ;  if  the  remainder  fidl,  he  miriit  bar  his  iflue  notwith&inding 
the  reverfion  were  in  the  crown*  Now  this  eftate  is  nufed  by  aft  of 
parliament,  {e)  and  die  9&  of  king  Janus  quite  deftroys  the  former 
gift.  The  tenant  fi)r  life  thereby  has  powers  which  tenant  in 
tail  has  not,  as  to  make  jointure  for  his  own  wife  and  for  his  fon'a 
wife.  And  as  to  the  obje&ioo,  diat  though  this  cafe  be  not  within 
the  words,  yet  it  is  widun  the  leafon  of  the  34  and  35  Hen.  8.  r.  2O4 
I  anfwer,  that  diis  aft  being  in  reftraint  of  alienations,  ought  to  be 
^  i  '^  3   conftrued  ftriftly,as  die  ftatute  *  di  d^nis  was  always  taken  f  '  ^' 


in  thofe  words,  ^  they  may  not  alien,"  yet  they  may  alien  for  dieuf 
lives,  2  Inft.  335.     Lord  Cbefierfieid's  cap. 

M AYNARD  Serjiant  argued  on  the  (kme  fide )  he  wondered  thtf 
queftion  fliould  be  revived,  whedicr  ifTue  in  tail  be  a  privy  within  the 
ftatute  of  4  Hen.  7.  c.  14.  and  argued,  that  fince  the  aft  of  king 
Janusj  this  eftate  is  not  within  the  34  and  35  Hen.  8.  c.  20.  fof 
the  iflue  in  tail  in  «  firmedony  fince  that  of  king  Janusy  cannot 
make  a  donor,  (/*)  and  the  eftate  created  by  the  ftatute  made  in  the 
Iburdi  year  <^  Janus  the  prft  is  merdv  out  of  the  eftate  tail  which 
Ifiras  before,  and  not  out  cf  the  king  s  eftate  or  reverfion,  and  the 
eftate  given  b^  king  Janus  can  never  determuie  fo  long  as  the  an-> 
dent  tail  remains,  and  therefore  not  out  of  the  king's  reverfion :  the 
reafon  of  a  common  recovery  being  a  bar,  is  not  for  that  it  is  a 
common  afliirance,  {g)  for  at  common  law  there  was  no  fidfiiying  by 
tenant  in  tail}  nay,  at  common  law  it  was  a  doubt  whether  it  were  not 

{c)  Bro.  Abr.  ««  Remitter,**  pL  50.  (/)  Hob.  277. 

id)  6  Co.  41.    I  RoU  39.  {i)  %  Ut.  27. 29.  j5.    %  Salk.  51. 
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ib  of  tenant  for  life;  the  bar  arofe  from  the  ftatute  it  donis  and  Jf^iJI^  Mvttr 
minfler  tbificwJL  In  a  recovery  the  court  cannot  judge  whether  there  E^^iir 
be  a  right  or  no  in  the  perfons  that  fuffer  a  recovery  to  fuffer  it  or  ^    * 

AOt^becaufe  being  of  an  inheritance  there  lies  no  fidfification,  which 
is  the  reafim  of  a  recovery  being  a  bar :  the  authorities  diat  feem 
againft  me  are  Siaffvrts  cajiy  (ib)  the  cafe  of  Wamn  tr.  Smih^  (1) 
Stra^kU  v.  Dwer^  {k)  to  which  I  anfwer,  judgment  was  given  in 
thofe  cafes  upon  the  point  of  pleading.  (/]  HAart  fays,  Vm\  that  the 
judgmentinAi9;^ri'i'rd;/i  was  a  very  oblique  and  inoire^ftrain.  Ic 
is  out  of  the  virords  of  the  ftatute.  The  dsfign  was  againft  recove* 
ries  only>  and  the  words,  ^  or  any  other  thing/'  refer  to  the  whole 
where  there  was  a  recoverv  fuSered :  general  words  in  a  fecond  ad 
of  parliament  fhall  not  take  away  a  power  which  was  given  by  a 
former  ad;  as  here  a  power  is  given  by  4  Hen.  7.  c.  14.  and  32 
Htn  8.  c.  36.  then  comes  34  Hitu  8.  c.  20.  after  it;  Uei  29  Eiw.  3. 
laft  cafe  <aye  one,  and  Keiiway  173.  and  JVSy  14.)  tnere  was  more 
leafim  they  ihould  provide  againft  a  nceverj  by  34  and  35  Hen.  8. 
€•  20.  than  againft  afim^  for  that  a  recovery  might  have  operated 
further  than  againft  a  tenant  in  taul's  own  ittue. 

*I  did  not  hear  Mr.  Saunders,  or  Mr.  Williams^  who  argued   ^  r  ^^  ^ 
diis  caie,  as  did  alfo  Mr.  Pollexfen,  (whofe  ar^ment  is  now  in       ^     ^  * 
print  (if)  nor  did  I  hear  the  judges,  except  Mr.  Baron  Street^ 
Justice  Levinz,  and  Lord  Chief  Justice  Pemberton. 

Street  Bar9n^  {0)  in  Hilary  Term  33  &  34  Car.  2.  argued 
die  lame  points :  as  to  the  iirft,  that  Mafter  Littleton  {p)  was  ex* 
pre(s,  that  if  the  reverfion  or  remainder  be  in  the  king,  tenant  in 
tail  cannot  bar,  &c. ;  the  contrivance  of  the  common  recovery 
made  way  for  the  4  Hen.  7.  c.  24.  and  it  was  a  doubt  in  the  19  Hen. 
8.  whether  the  ilEie  of  a  tenant  in  tail  of  the  gift  of  a  fubjedt  were 
barred  by  a  fine,  {a)  Then  comes  34  &  35  Hen.  8.  c.  20.  that  it 
fliall  not  bar ;  and  this  law  has  always  had  a  ftronger  and  more  fi^ 
vourable  conftrudion  than  the  4  Hen.  7.  c.  24 ;  and  he  cited 
Bnoke  (r)  Dyer  (x)  Wifeman  v.  Bunand  (/)  and  Jack/on  v. 
D^cey^  \u)  which  is  another  expreis  authority,  that  the  ftatute  of 
4  Hen.  J.  c.  24.  is  not  a  bar.  (jr) 

As 

{h)  %  Co.  the  13d  March  preceding  Ray.  430.431. 

(f)  I  RoU  Re^  151  to  172  s  and  noti,  {f)  Co.  Lit.  373. 

^  it  the  fame  cafe   as  Magdalen  College  ^)  Co.  Lit.  372.    Ray.  349.    %  Joaes, 

Cafff  1 1  Co.  66.  ft5».    Cruife  on  Fines,  a69* 

{k)  Cro.  Elis.  595.    See  alfo  Co.  Lit.  (r)  Bro.  Abr.  tirk    «  Fines  lefiet  dc 

373.  a.  Moor  467.     1  Wilf.  175.    4  Bac  tenes/*  pi.  lai.  * 

Abr*  196.    Pigoc  on  Recov.  92.  (j)    Dyer  Rq).  3s.  and    the  margin* 

(/}  S«e  S.  C.Cro.  Eliz.  612.  L.  C.  J.  TaiBT    refers  to  the  cafe    of 

(fl)     MacwiUiam*s  cafe.     Hob.    333.  Ld.  Nottingham  t.  Ld.  Mtrnfon*  in  Hi- 

II0TS9  This  cafe  is  not  inferted  ia  the  lary  Teran»  5  Car.  i.  in  Chancery, 
^aarto  cdicioo  of  Hohart's  Reports.  (f)  i  And.  142. 

(•)  PoUesfca*s  Reports, 491  to  521.  (a)  Moor,    lie.    and  the   faoie  cafe. 

(e)  Sia  Thomas   Strcit,   Kmgbtf  Bendloes,  223.    S.  C.  i  And. 46.    S.  C. 

iru  fvoTB  a  Bas<aa  of  the  Exchequer  on  the  3  Leon.  57.    S.  C.  4  Leon.  40. 
S3d  April  16S1,     33  Car.  2.  in  the  place  (jr)    See    Wifeman's  cafe,  %  Co.    15. 

^  Sia  lUcBAaP  WssTOVi  who  died  oa  Bro.  Abr. <*  Aflurance/*  pL 6.    Hob.  237. 
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MvftftT  As  to  THB  SECOND  POINT,  fat  thought  that  minute  things  and 

Xttoit*  ^^'^  matters  (hould  not  make  an  alteration ;  none  are  let  in  here 
into  the  eftate  tail,  but  fuch  who  were  in  ab  origine ;  no  new  per- 
fons  brought  in;  the  inheritance  goes  ftill  with  the  fame  fiunily: 
then  there  is  a  (aving  to  the  king,  his  heirs,  &c.  in  the  fame  manner* 
lb  that  the  fame  eftate  which  the  ktn^  had  before  he  has  ftill,  not 
in  the  leaft  altered ;  if  die  king  were  donor  before  this  zSt  (as  cer-^^ 
tainly  be  was)  then  he  continues  fo »  it  all  does  here  remain  in  the. 
ifliie  male  of  this  honourable  family :  it  is  true,  if  the  crown  fliould 

Srive  leave  to  alien  or  Join  in  an  alienation,  or  had  aliened  the  rever- 
lon,  then  the  iflue  mi^ht  have  been  barred,  Wijeman^t  cafe^  (y)  I 
agree,  that  if  the  reveriion  had  been  free  but  for  an  hour  (though 
regrantcd  to  the  crown)  yet  it  would  not  be  within  34  and  35  Heiu 
8.  r.  20 ;  the  nature  of  a  favin^  is  not  to  create  a  new  right  but 
to  preferve  an  old  one ;  and  there  are  no  words  in  this  ad 
that  do  diveft  him  of  his  reverfion  :  So  that  upon  the  whole  matter 
I  conceive  that  judgment  ought  to  be  given  for  the  Earl  rf 
Dirby. 

•  [  IIO  J  ♦Levinz  Juftice.  The  firft  queftion  is,  Whcdier  or  no  this  aft 
of  4  Jac,  has  made  fuch  an  alteration  as  that  it  is  now  become  an 
cftaie  out  of  the  34  &  35  Hen,  8.  c.  ao.  Secondly,  Whether 
fuch  an  eftate,  the  reverfion  being  in  the  crown,  not  of  the  gift  of 
the  king,  but  now  as  altered  by  this  ftatute,  be  barred  by  this  fine  ? 
For  the  little  points  that  have  been  fbrted,  the  reverfion  being  in 
the  crown,  there  can  be  no  difcontinuance ;  the  fhitute  of  limita- 
tions is  nothing  to  the  cafe,  for  Charles  could  not  have  entered 
againft  his  feofnnent ;  and  another  thing  is  the  warranty  which  fig- 
nifies  nothing,  being  lineal,  and  no  afTets  found* 

As  to  THE  FIRST  POINT  I  think  and  agree,  thatno  efhte  is  within 
*c  34  ^  35  ^^^'  8.  r.  ao.  but  what  is  of  the  gift  of  the  king,  {%) 
and  this  is  ftich.  And  by  the  ftatute  4  Jac,  i.  nothing  is  given  but 
what  is  within  the  patent,  and  no  perfons  within  the  one  but  vrfiat 
were  within  the  other ;  as  there  is  no  greater  eftate  in  quantity,  fo  is 
it  the  fame  in  quality ;  befides,  this  a^  is  made  to  countenance  aa 
award,  and  it  cannot  be  extended  further  than  the  award  itielf ;  the 
nature  of  every  confcquential  thing  ought  to  be  taken  from  its  princij- 
pal,  {a)  and  thefe  arbitrators  had  no  power  to  make  the  lands  alien- 
able ;  the  words  arc  "  (aving  to  the  king  his  tenure,  reverfion, ^f/*  and 
then  it  is,  "  they  fhall  be  held  and  enjoyed,"  which  are  not  proper 
words  to  create  an  eftate,  or  to  alter  one.  Now  fhall  this  a£t,  by  an 
oblique  conftruaion,  come  and  take  from  the  king  that  privilege 
which  34  &  35  Hen.  8.  €•  20.  had  given  him  ?  It  is  commonly 
iaid  in  our  books,  that  the  king's  grants  fhall  not  enure  to  two  pur* 

Co.  Lit.  325.  373.  375«    Cro.  Blis.  595.  («)  See  Co.  Lit.  372.     Pigot  on  Re^ 

%  Co.    78.     anti    Lord    Chandoit  cale,       coveries,    201.     11    Mod.    304.      1    Bit 
6  Co.  55.  &cp.  6^4.     4  Burr.  2223. 

Ck)  a  Co,  15.    S.  C.  Moor,  195.  S.C.  (4)  8  Co.  78.    x  BrQwnLi55. 

I  And.  140. 
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^fdes.  (b)  Now  if  the  tenure  be  not  altered  then  the  king  continues  Mut  a y  ^ 
-donor.  JEvcry  donee  fliall  hold  of  the  donor;  I  fay,  every  donee  fhall  ettom,' 
£>  do,  yea,  even  m  frankmarriage  till  the  fourth  degree  be  paft,  al- 
though he  do  no  fervices.  If  an  alienation  be  good,  pray  of  whom 
4o  thofe  men  hold  i  They  muft  hold  of  my  Lord  Derby^  for  he  has 
the  iounedxate  reverCon :  the  powers  given  were  only  to  vcidk&join"  - 
iuresj  v/ti\c\i  was  the  fame  as  dower  was  before,  and  then  they  make 
him  tenant  for  life  to  prevent  wafte ;  then  for  jointure  the  words  are, 
^  excepting  the  capital  meflfuage  belonging  to  the  family."  We 
know,  where  the hufband  is  tenant  in  tail,  that  the  wife  *  (hall  not  be  *  [  HI  ] 
endowed  of  the  capital  nujfuage.  The  ftatute  de  don't s  has  been  con- 
ftrued  as  largely  as  any  ftatute  whatfoever,  for  more  eftates  have  been 
<onftrued  to  be  tail  within  it,  than  are  mentioned  there.  The  ftatute 
of  34  and  35  Hen.  8.  c.  20.  has  alfo  been  conftrued  largely,  (r)  for  all 
recoveries  that  have  been  fufFered  fince  have  been  conftrued  within  it, 
aldiough  the  words  of  the  a£l  literally  feem  to  intend  only  recoveries 
before  the  afi :  it  ha^  been  objcfted,  that  if  my  lord  were  to  bring  a 
formedonj  he  muft  ground  it  on  A-Jac,  I.  and  therefore  he  is  in  by 
that :  I  anfwer,  this  is  zfuppofitum  quod  non  ejl  fupfonendum  \  for  the 
reverfion  being  in  the  crown  there  cannot  be  any  difcontinuance^  and 
therefore  noformedon^  although  there  might  be  a  bar.  But  fuppofe  it 
fo,  if  for  a  aefcender  or  a  remainder  it  may  be  founded  on  the  ad,  but 
for  a  reverter  he  muft  found  it  on  a  feifm  before  the  z&.  If  my 
L9rd  Derby  were  now  to  bring  zfornudon  on  the  ftatute,  they  would 
plead  the  fine  in  bar,  and  if  he  ihould  reply  the  patent  of  Richard  the 
Ti&in/that  would  be  a  departure  horn  his  count,  and  therefore  I  think 
he  mijght  bring  it  on  his  patent,  and  fo  difclofe  bis  whole  cafe ;  and  I 
am  ofopinion  that  in  that  cafe,  he  ought  to  recover :  but  fuppofmg 
it  an  eftate  tail  by  aA  of  parliament,  with  a  reverflon  in  the  crown, 
and  fuppofin^  the  ftatute  of  34  &  35  Hen.  8.  r.  20.  out  of  the  ad : 
I  think  the  hne  no  bar  by  4  Hen.  7.  c.  14.  The  objedion  is,  what 
becomes  then  of  all  the  lines  levied  between  the  4  Hen.  7.  c.  14. 
and  32  Hen.  8.  c.  36.  I  anfwer,  that  a  fine  at  common  law  with  a 
jcur's  pofleffion  and  non-claim,  was  in  efFcd  the  fame  bar,  with  a 
recovery  in  a  writ  of  right  and  pofleffion  for  an  year  and  a  day ;  and 
ifaere  were  then  the  common  exceptions  of  infancy,  imprifonment, 
over  die  ieas,  &c.  2  Infl.  517.  The  ftatute. adds  nothing  of  validity ; 
l>ut  becaufe  the  fine  was  fo  high  a  bar,  it  requires  feveral  folemnities 
to  be  added  \  it  does  not  enad  the  fine  to  be  a  bar,  but  only  fays, 
^  becaufe  it  is  fo  5"  fo  that,  as  to  the  bar,  it  is  but  declarative  of 
•die  coipmon  law^  and  noC  inmduftive  of  a  new  law:  as  to  the  fo- 
lemnities 2  Inft»  516.  a  ftoe^was  never  taken  to  be  a  bar  of  an  eftate 
iail  upon  any  of  thofe  flatutes,  but  upon  a  non-claim  for  a  year  and  a 
dajr,  LitL  262.  and  yet  fome  *  perfons  were  barred  who  could  not    ^^  p  ^ 

<laim  within  the  year  and  day,  as  reverfions  and  remainders  ;  thus       ^  '^^  J 
the  lawftood  for  above  two  hundred  years  together,  that  a  fine  was  no 
Jbar  i  then  comes  4  Hen.  7.  c.  24.  and  enadts,  *^  that  fines  fo  levied 
^  fhall  conclude  privies  as  well  as  ftrangers ;"   thefe  are  the  words. 
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MtjRKT  I  cannot  fee  by  what  colour  it  was  faid  at  the  bar  that  that  ftatute 
EyroK.  ^^  tnzdc  on  purpofe  to  bar  cftates  in  tail,  for  all  the  reft  of  the  fta- 
tute are  favings  and  folemnities :  the  ftatute  de  donis  has  not  been 
taken  ftridtly  {d).  Eftates  tail  are  not  forfeited  by  pramuntre,  nor 
are  they  within  Aejiatute  ofrecufancy  :  there  are  two  ways  of  con- 
viSing  recufants  9  if  it  be  by  proclamation  his  cftate  may  indeed  be 
feizcd  upon  the  king's  eledlion  of  a  third  part,  or  by  way  of  diftrefe 
for  twenty  pounds  per  month,  but  when  he  dies  his  land  fhall  be 
difcharged  in  the  hands  of  his  heir,  for  the  words  "  tenement  or  he- 
reditament" will  not  reach  it ;  but  otherwife  when  convided  by  trial 
on  a  venire^  and  judgment  againft  him  thereupon,  for  tiicn  he  be- 
comes a  debtor  to  the  king ;  and  thereby  eftates  tail  are  forfeited  to 
the  king  by  the  word  "  hereditaments,"  (/)  The  ftatute  of  32 
Hen.  8.  c.  36.  bars  eftates  tail  in  plain  words ;  tails  were  always 
reckoned  incumbrances,  and  endeavoured  to  be  fet  at  large;  my 
Lord  Coke  (/)  (ays  it  bars  by  both  of  them  ;  but  I  do  not  find  that 
there  was  any  fettled  opinion  that  they  were  bars  by  4  Hen.  7.  c.  24. 
but  only  by  32  Hen,  8.  c.  36  •,  and  I  do  not  fee  in  my  judgment  how 
fines  could  be  bars  in  any  cafe  by  4  Hen.  7,  c.  24.  which  were  not 
fo  by  the  ftatute  de  tmdo  levandi  fines ;  and  therefore  tails  are  not 
within  it.  Where  the  rcverlion  is  in  the  crown  I  think  the  fine  can- 
not be  a  bar ;  the  ena£ting  claufe  is  for  all  forts ;  and  then  the  provifo 
excepts  the  king's  donees :  can  it  be  fuppofed  that  when  a  parlia- 
ment takes  notice  of  a  doubt,  whether  fines  ftiould  be  bars,  that  they 
ftiould  leave  it  as  much  a  doubt  as  before  :  aixl  therefore  I  think 
they  took  it  to  be  no  bar.  Stnjf'ord's  cafe  [g)  was  not  folcly  adjudged 
on  the  general  words  of  34  Hen,  8.  c,  20.  but  on  the  32  Hen.  8.  f. 
36. ;  "  Other  ways  or  means"  fliall  extend  to  lower,  but  not  to  any 
L  ^'3  .1  thing  of  higher  degree  than  what  wasmentioncd  before,  [h)  A  ♦  fine 
was  above  a  recovery,  and  an  old  common  law  bar,  and  therefore 
cannot  be  within  the  word?  *•  other  thing  or  thing?."  The  cafe  in  Dyer 
29.  I  Jnd.  46.  was  the  g'.ft  of  a  common  pcrfon ;  in  JBr^.  AJfurancej 
6.  Bro.  tit,  "  Finn  de  tcrrcs^''  126.  it  was  a  contemporary  opinion  ^ 
and  he  in  all  probability  was  privy  to  the  making  of  the  a6t.  2  Com 
15.  there  is  my  Lord  Coke  in  his  Reports  againft  my  Lord  Coke  in  his 
InJIitutes ;  in  Stafford's  cafe  j  ^ i)  and  the  cafe  of  Little  v.  Notley^  {k) 
there  is  not  one  word  in  it  of  34  &  35  Hen.  8.  c.  20  j  for  my  part  I 
do  not  reft  upon  my  Lord  Cokeys  reafon  of  di fconti nuance  >  I  am  of 
opinion  that  judgment  ought  to  be  for  the  plaintift'. 

PembERTON  Chief  Jujiice^  in  Hilary  Term,  34  &  35  Car.  2. 
argued  this  caufe  ;  a  copy  of  whofe  argument  from  his  own  manu- 
fcnpt  is  as  follows:— In  this  cafe  the  general  queftion  is,  whether  this 
fine  with  proclamar'ons,  levied  by  Eari  Charles^  has  barred  the  leflbr 
of  the  plaintiff,  being  fon  and  heir  male  of  the  body  of  Gmrits ;  and 

(</)iiCo.65.  „       «      ,    ,  (f)  8  Co.  78. 
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alfo  heir  male  of  the  body  of  Thomas^  the  firft  donee  ?     But  this  has       Mu»rt 
been  confidcred  under  two  mjre  particular  queftions.  »  ^* 

First,  Whether  the  ftatute  of  4  Hen.  7.  c.  24.  whereby  it  is 
tna£led,  «  that  fines  levied  with  proclamations"  in  fach  manner  as 
by  that  ftatute  is  dircded  "  fhall  be  a  final  end  and  bar,  as  well  to 
'*  privies  as  ftrangers"  (except  fuch  perfons  whofe  interefts  or 
eftates  are  preferved  by  the  lalvos  or  exceptions  therein  contained) 
extends  to  enable  tenants  in  tail  in  any  cafe  to  bar  their  iflue  ? 

Secondly,  Admitting  that  a  tenant  in  tail  is  enabled  by  the  fta- 
tute of  4  Hen,  7.  c.  24.  to  bar  his  iflue  by  fine,  then  whether  this 
manor  being  originally  of  the  gift  of  the  crown  to  the  anceftor  of 
Earl  Cbarks^  with  the  rcverfion  left  in  the  crown,  and  fo  protected 
from  being  alienated  from  the  iflues  by  the  34  &  35  Hen.  8.  c.  20. 
be  now  fet  at  large,  and  the  eftate  fo  altered  by  the  aft  of  parliament 
made  in  4  Jjc.  as  that  it  might  be  barred  by  the  fine  of  Earl 
Charles?  or  ^as  fome  that  have  argued  have  put  it  in  other  terms) 
whether  the  ftatute  of  4  Jac.  has  deftroyed  the  firft  eftate  given  by 
Richard  the  Tfjird  and  created  fuch  new  eftates  of  tirAs  manor  *  in  ♦  [  1  i^j  ] 
the  family  of  the  Earl  of  Derby ^  as  that  now  a  fine  may  bar  the 
UTues  in  tail  \ 

This  I  take  to  be  the  fubftance  of  the  two  queftions  made 
in  this  cafe,  and  I  fhall  follow  the  fame  method,  and  in  delivering 
my  Clinton  (hall  confider  them  both :  I  fliall  firft  ftate  the  firft  quef- 
tion  as  it  relates  to  the  Cafe  in  hand.  The  ftatute  of  4  Hen.  7.  c. 
24.  makes  fines  to  be  a  final  end>  and  enads,  ^<  (hat  they  fhall  con- 
•*  elude  privies  as  well  as  ftrangers,  except,  ^c.  Then  comes  the 
ftatute  of  32  Hen.  8.  c.  36^  and,  taking  notice  that  there  had  been 
fome  doubts  whether  by  the  ftatute  of  4  Hen.  7.  fines  v/ould  bar 
efhites  tail,  for  fettling  this  point,  enafts,  ^^  that  fines  levied  ac- 
•*  cording  to  the  ftatute  of  4  Hen.  j.  c.  24.  (hall  be  a  good  bar  of 
eftates  tail.  But  in  this  ftatute  of  32  Hen.  8.  c.  36.  tliere  is  a  pro- 
vifo,  ^.  that  this  ftatute  (hall  not  extend  to  intails  made  by  act 
**  of  parliament;"  fo  that  the  eftate  of  Earl  Charles  being  an 
eftate  tail,  made  by  aft  of  parliament  in  the  fourth  year  of  James 
the  Firjly  and  not  within  the  ftatute  of  32  Hen.  8.  c.  36. 
does  remain  ftill  in  being  notwithftanding  the  fine  of  Earl  Charles^ 
unlefs  the  ftatute  4  Hen.  7.  c.  24.  enables  a  tenant  in  tail  to  bar 
his  ifTues  in  tail  by  a  fine.  And  as  to  this  first  question! 
tm  of  opinion,  that  this  ftatute  of  4  Hen.  7.  c.  24.  does  enable  a  te- 
nant in  tail  to  bar  his  iflue  by  a  fine  with  proclamations  levied  ac- 
cording to  that  ftatute  :  I  am  not  ignorant  that  there  has  been  great 
variety  of  opinions  concerning  this  matter ;  the  many  books  that 
have  been  cited  by  thofe  that  have  argued  on  either  fide,  fufHciently 
teftiAr  this  ;  and  I  will  not  fay  but  there  is  room  enough  for  doubts 
and  difference  of  opinions  concerning  this  matter,  from  the  penning 
of  that  aft.  It  has  been  made  a  qucftion  in  this  cafe,  whether  the 
iffue  in  tail  be  included  in  the  v/ord  "  privies;'*  and  fure  mc- 
thinks  they  are :  there  is  always  a  privity  of  blood  betweju  a  tenant 
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MvB«T  in  tall  and  his  Ifilie  of  neceffity;  (/)  and  there  is  a  privity  of  eftstte 
iTTow  ^^  enables  the  iffucs  to  bring  a  writ  of  error,  or  zformedon  in  de^ 
fcender :  he  muft  make  his  title  by  his  anceflor ;  he  is  fubjedl  to  his 
warranty  if  he  has  aflets  ;  all  which  (hew  him  to  be  privy ;  and  fo 
*  [  lis  ]  are  the  oooks,  DyeVy  3.  Hobart  in  Macwillianu* s  •  caft^  333.  2  Infi. 
516.  and  many  odier  books :  but  I  do  not  take  die  doubt  to  arife 
merely  upon  this,  whether  ifiues  in  tail  may  be  comprized  widiin  the 
word  <^  privies"  in  the  enading  part  of  the  ftatute,  for  the  purview 
of  the  ftatute  is  in  general  words,  viz.  *<  and  the  (aid  proclamations 
^  fo  had  and  made,  the  (uie  to  be  a  final  end,  and  to  conclude  as  well 
"  privies  as  ftrangers  :*'  now  whether  the  ifliie  be  within  the  word 
"  privies'*  or  not,  yet  certainly  they  are  within  the  generality  of  diofe 
words,  for  they  extend  to  all  the  king's  fubjeds  d[  what  condition, 
quality,  age,  or  fex  focver ;  and  all  had  been  bound  by  it,  as  it  is 
holden  in  Dyer^  3.  in  cafe  there  had  been  no  (alvos :  10  then  the 
matter  of  the  doubt  arifes  upon  this,  whether  the  iflTues  in  tail  are 
not  within  the  benefit  of  the  third  fidvo,  of  the  interefh  of  fuch  to 
whom  any  right  (hall  come  after  the  levying  the  fine  ?  Before  this 
ftstutc,  if  tenant  in  tail  had  levied  a  fine,  yet  upon  his  death  a  right 
had  dclccnded  to  his  ifTue ;  and  whether  that  right  be  faved  now  by 
this  falvo,  is  the  queftion  ;  for  if  it  be  fo,  then  though  he  be  widiin 
the  words  of  the  general  purview,  he  will  be  out  of  the  aSi 
and  this  I  muft  confefs  to  be  not  without  fome  difficulty ;  for  there 
is  nothing  in  the  falvo  which  may  incline  one  to  extend  it  to  ftnui- 
gers  only,  and  not  to  privies;  and  if  it  were  a  new  cafe  it  might  bear 
fome  difpute,  whether  the  ifTue  be  not  within  the  benefit  of  that  (alvo  } 
The  former  falvo  is,  "  faving  to  all  and  every  perfon  and  perfons, 
^  odier  than  the  parries  to  fuch  fine,  all  fuch  right  as  they  had  at  the 
«  time  of  the  fine  levied  ;'*  and  this  is,  "  faving  to  all  other  perfons, 
**  all  fuch  right  as  ftiould  accrue  after :"  the  words  of  ^e  former 
comprized  privies^  and  why  they  fliould  not  here  may  feem  a  doubt : 
but  it  having  had  fuch  great  agitation  formerly,  and  having  of  late 
ycsirs  flept,  and  not  been  ftir  reJ,  as  I  know  of,  till  this  cafe  ;  and  the 
more  and  greater  authority  as  they  feem  to  me  (which  I  purpofely 
omit  to  mention,  becaufe  they  have  been  already  fo  often  and  fo  co- 
pioufly  cited  in  this  cafe)  having  been  that  a  fine  with  proclamadcns 
did  by  thac  ftatute  of  4  Hen.  7.  c.  24.  bar  the  ifTue  in  tail,  and  no 
judgment,  to  my  knowledge,  ever  againft  it,  I  am  willing  to  look 
»  [  116  ]  upon  it  as  a  point  fettled,  and  for  many  years  paft  acquiefced  « in, 
without  labouring  it  further ;  cfpecially  fmce  1  coniider,  that,  fince 
that  the  ftatute  0^32  Hen.  8.  c.  36.  has  efhbliflied,  «  that  fines  with 
w  proclamations  according  to  the  4  Hem.  7.  c.  24.  fhall  be  a  bar  of 
**  eftates  tail :"  it  is  hardly  everjike  to  come  in  queftion  again,  what 
die  effe£k  of  4  Hen.  7.  c.  24.  as  to  this  purpofe  was ;  and  I  think  it 
not  to  be  material  in  this  cafe,  which  I  cJce  wholly  to  depend  on  the 
fccond  queftioi^  ^/z- 

(/)  Co,  Li:   IT 2.     2ln^  5*^-     *  C^*  4*'     S*»'F^  Teoch.  20.     Crulfe  on  FIiics, 
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The   second  quEsriON,  Whether  die  ftatute  of  the  fourth       Mw«»» 
of  yjnges    the    Firft   found  in  the  verdld,   has    made    fuch    an       ,  ""'^^ 
alteration    of  the    original    eftate    of  this    manor  given  by  king 
Richard   the    Third   to    Thcmasy    Earl  of  Derby,  as  that  now, 
fince  this  ftatute,  it  ihall  be  out  of  the  reftraint  laid  upon  it  by 
die  34  and  35  Hen,  8.  c.  20.  which  reftrains  ^  tenant  in  tail  of  the 
^  gift  of  the  crown  from  alienating  the  land  from  his  iflues,  fo  long  as 
**  tfic  reverfion  remains  in  the  crown  ?*'  And  as  to  this  queftion,  in  the 
firft  place,  I  muft  acknowledge  that  I  take  the  cftates  mentioned  and 
limited  by  diat  a£l  of  4  Jac.  in  a  ft  rid  fenfe  and  acceptation  of  law 
to  be  new  eftates  limited  and  dlreded  by  that  a£( :  the  eftates  of  J/ice 
and  Earl  JViUiam  for  their  lives,  feem  to  me  to  be  new  eftates ;  the 
eftate  limited  to  James,  the  fon  of  Earl  William,  and  the  heirs  males 
of  his  body,  and  the  eftates  tail  to  Earl  tVilliam,  to  the  feventh  fon 
iticceffivdy,  ire  all  new  eftates ;  and  fo  are  all  the  fubfequent  eftates 
limited  in  dut  a£t;  odierwife  Earl  JVilliam  would  have  an  eftate 
tail,  and  yames,  nor  any  of  the  reft  of  them,  could  not  have  had  any 
eftate  in  diis  manor  in  the  life  of  Earl  ff^lliam,  as  my  brother  DoL- 
BEN  well  obferves;  and  as  he  likewife  obfcrves,  ^^tfw^x  might  have 
cotcxod  upon  his  father's  alienation  fince  the  making  of  this  a6t,  if 
he  had  m&de  a  feoffment;  and  James  fince  this  a£t  might  have  for- 
feited die  manor  for  trcafon  in  his  father's  life  time,  and  his  father 
could  not  make  any  fuch  forfeiture :  all  which  would  have  been  other- 
wife  if  die  old  eftate  had  ftood  as  it  did  before  the  making  this  ad, 
without  any  alteration:  and  they  feem  to  be  undeniable  arguments 
diat  thefe  eftates  are  new  eilates  in  the  ftridnefs  of  the  law.  cefides, 
James  and  all  the  fons  of  William,  and  thofe  that  follow  after,  take 
thelandsby^firr^^fince  the*  ad;  whereas  if  the  ad  had  not  been    ♦  [  ny  ] 
made,  they  could  have  taken  nothing    in  the  lands  but  by   defienti 
and  if  James,  or  any  of  his  ifliie,  fhould  forfeit  for  treafon  fince  the 
aft,  they  could  forfeit  no  more  than  their  own  eftates ;  and  the  others, 
to  whom  remainders  are  tailed,  would  have  no  prejudice  by  it ;  but 
before  the  ad  it  would  have  been  a  forfeiture  of  the  whole  eftate;  and 
if  the  king  (hould  have  granted  his  reverfion  fince  the  ad,  James's 
fine,  or  the  fine  of  any  of  his  iflues,  would  furely  have  barred  only 
their  own  eftates;  and  if  they  had  died  without  ifTue,  th:*  remainder  men 
might  have  then  ms^ntzxntAformedons',  but  it  muft  have  been  in  the 
remainder,  not  in  the  defcender  :  all   which  feems  to  me  to  demon^ 
ftrate  thofe   eftates  greated  by    the    ad  to  be  nev/  eftates.     But 
yet  though  I  take  thefe  eftates  created  by  the  ad  to  be  new  eftates, 
yet  I  conceive  that  Charles's  fine  has  not  barred  his  ifllie  in  this  cafe  i 
for  I  am  of  opinion  that  this  eftate  limited  to  James,  and  all  other  the 
eftates  tail  created  by  the  ftatute  of  k\ngjamds,2x^  proteded  from  being 
barred  by  the  fbtute  of  34  &  35  Hen.  o.  c.  20.  fo  that  a  fine  levied  by 
any  of  diofe  tenants  in  tail  fhall  not  bar  his  iflTue  while  the  king's  re- 
verfion is  in  him.     I  take  it  for  granted  that  an  alienation  hy  fine  is 
as  much  pi  o^iibited  by  the  ftatute  of  34  &  35  Hen.  8.  c.  20.  as  an 
alicnado  1  b/   common   recovery,  and  ^hat  by  force  of  thefe  words, 
"  Tiie  heir  in  tail  may  enter,  the  laid  recovery  or  any  other  tning  or 
^  thing? ,  to  be  had,  done  or  fufFered  by  or  againft  fugh  tenant  in  uil 
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MuRRT       to  the  contrary  notwithftanding."     And  accordingly  is  Lord  Coke  (m) 
Ett'om.       ^^^  though  Lord  Hobart  (»)  calls  it  an  oblique  and  indireft  ftrain, 
as  brother  Maynard  objected,  yet  it  has  obtained  to  this  time  ; 
and  it  feems  to  have  a  great  foundation  In  the  very  a6l  of  parliament 
itfelf ;  for  it  is  plain,  by  the  preamble  of  the  aft,  that  it  was  the  alie- 
nation of  the  land  they  intended  to  hinder,  not  the  manner  of  the 
alienation :  and  it  had  been  to  little  purpofe  to  hinder  tenant  in«.tai| 
in  that  cafe  from  aliening  by  recovery^  if  they  had  left  him  the  power 
•  [  118  ]  to  bar  his  ifiue  by  a  fine  \  and  thefe  words,  *  "  any  other  thing  or 
f^  things,"  fhew  that  they  intended  not  only  to  hinder  recoveries,  but 
any  thing  elfe  that  might  be  made  ufe  of  to  bar  the  iffue ;  therefore  it 
feems  it  was  wifely  done  to  extend  the  ftatute,  as  they  did,  to  fineSm 
It  is  true,    that  only  recoveries  are  mentioned  in  the  a&,  but  I  think 
the  reafon  of  that  to  be  bccaufe  in  all  prpbability  recoveries  were  the 
aflurances  then  ufed  for  the  barring  intails  where  the  rcvcrfion  was  in 
the  crown.     It  was  a  cafe  excepted  out  of  the  32  Hen,  8.  c.  36.  and 
it  was  at  that  time  queftioncd,  whether  the  ftatute  of  4  Hen*  7.  c,  24, 
extended  to  intails  or  not ;  but  recoveries  were  by  all  holden  to  bar 
the  IfTue  in  tail,  fo  in  probability  they  would  rather  make  ufe  of  them 
in  fuch  cafe,  than  to  reft  upon  fines^  upon  the  doubtful  interpretation 
of  an  aft  of  parliament  theu  controverted  ;  fo  that  to  me  it  feems  die 
*  reafon  why  they  mentioned  only  recoveries  in  the  ftatute  was,  becaufe 
that  was  the  ufual  fecurity  in  fuch  cafes  ;  but  they  did  it  witli  the  addi- 
tion of"  any  otlier  thing  or  things,"  to  fliew  that  if  ufe  were  made 
of  any  other  affurance  to  bar  the  iffue,  that  fliould  be  invalid  too  in 
fuch  cafe ;  for  the  alienation  was  the  thing  that  they  intended  to  re* 
ftrain.     In  the  next  place  I  lay  this  down  as  the  ground  of  my  opi- 
nion, and  as  a  foundation  of  all  I  have  to  fay  in  this  cafe,  that  the 
crown  Wis  intended  to  have,  and  in  truth  had  a  real  benefit  and  advan- 
tage by  the  ftatute  of  34  Hen.  8.  c.  36.  1  he  end  of  the  king's  giving 
eftates  to  his  fubjefts  that  have  done  him  great  and  acceptable  fervices^ 
is  partly  to  reward  them  and  their  pofterity,  and  to  oblige  the.children 
to  follow  the  example  of  their  anceftors,  when  they  ftiall  be  fenfible 
how  well  they  have  been  rewarded,  and  to  encourage  others  to  do  the 
like  fcrvlces,  upon  hopes  of  the  like  rewards :  thefe  are  not  flight 
things,  but  of  mighty  moment  to  the  crown,  and  more  valuable  than 
the  manors  they  give ;  for  the  ftrcngth  of  the  crown  is  much  built 
upon  the  real  fervices  and  faithfulnefs  of  tlie  fubjefts,  and  their  readi- 
nc'is  and  willingnefs  to  ferve  their  fovercign  according  to  their  duties. 
By  the  preamble  of  this  aft  it  appears,  that  the  kings  of  tliis  realm  had 
this  confideration  in  their  eye  v/hcn  tliey  gave  fuch  eftates  tail  to  their 
*  L  ^  ^9  3  fubjefts  ;  and  it  appears  *alfo  by  the  aft,  tliat  the  makers  of  the  aft  had 
it  in  their  eye  to  give  this  a  continuance  and  duration  according  to  the 
king's  intention,  and  for  the  advantage  of  the  crown,  it  being  as  a  quid 
pro  quo  to  the  king  for  his  liberality :  it  being  a  great  advantage  to  a 
fovereign  oftentimes  to  part  with  a  little  eftate  to  purchafe  the  hearts 
and  love  of  his  fubjefts.  {0)     Now  thefe  intentions  of  the  kings  in 

{m^i  Cn,  Lit.  37?.  and  in  the  laft  rcfolu-  tute?,    unlefs   the    grant  appears  to    hare 

tlon  in  StafFord't  caf •,  8  Co.  7S.  been  as  a  reward   for   fcniccs,  Perkins  v. 

(ft)  MacwiUi.:nis's  cafe.  Hob.  33?.  Sewell,   i   Bl    Rep.  654.     4   Burr.   2223.  , 

(e)  No  ertarc  tail  granted  hy  the  crf>wn  Cruife  on  Recoveries,  »6^ 


will  fail  under  the  protedion  of  thefe  fta- 


rewarding 
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rewarding  their  fubjefts  would  be  of  little  avail  if  the  iflue  might  Murry 
alien  their  eftates  as  foon  as  they  had  them  5  the  king's  bounty  would  Eyt'«k. 
be  foon  forgot  when  the  land  was  gone,  and  he  would  quickly  lofe 
his  aim ;  therefore  it  was  the  interelt  of  the  crown  to  perpetuate  thofe 
eftates  that  the  king  gives  as  much  as  may  be,  and  to  continue  them 
in  the  Bunily :  for  the  mifchief  that  the  aift  intended  to  remedy,  ap- 
Qpar;g  in  the  preamble  to  be,  that  by  fuch  alienations  not  only  the  ifTue 
in  tail  were  deprived  of  the  benefit  which  by  the  crown  was  intended 
to  them  in  that  gift,  but  that  the  crown  was  likewifc  prejudiced 
thereby,  ih  having  that  made  away  and  aliened  from  the  family,  which 
by  the  gift  was  intended  to  be  and  fhould,  and  in  all  reafon  would 
have  been,  not  only  a  continual  obligation  on  the  family  of  the  donee 
as  long  as  it  (hould  endure,  but  likcwife  an  encouragement  and  in* 
ducement  to  other  families  to  perform  faithful  and  diligent  fervices  to 
the  crown,  when  they  fee  how  well  others  have  been  rewarded  by  their 
fovereigns  for  fuch  fjrvices.  The  king  could  not  annex  any  fuch 
reftraint  to  his  gift  of  it ;  the  ifTue,  but  nobody  elfe,  might  be  barred 
by  the  alienation  where  the  king  gave  a  fee-fimple  conditional,  at  the 
common  law, though  the  king  could  not;  and  fmce  the  flatute  de 
ibnisj  by  which  conditional  feC'-JimpUs  are  made  intai/sy  the  king's  pre- 
rogative could  not  reflrain  the  alienation  fo  as  to  bar  the  ifTue ;  as  ap* 
pears.  Dyer  32.  But  as  (bon  as  fines  were  made  bars  of  intails  (/>), 
the  king's  donees  might  bar  their  ifliies ;  and  fo  would  recoveries, 
though  they  could  not  iHr  the  king's  cflate :  this  was  mifchievous  to 
the  crown ;  therefore  to  help  this  the  makers  of  this  a<3  annexed  this 
in  nature  of  a  condition  or  limitation  to  all  the  king's  grants  in  tail, 
that  diey  (hould  not  be  aliened  *  by  the  donee  or  his  ifl'ues ;  this  was  *  [  120  J 
for  the  king's  advantage,  and  this  the  makers  of  the  ^.A  feem  to  have 
in  t^icir  eye  equally,  if  not  more,  than  the  ifllie  in  tail ;  for  the  aft 
founds  in  difability  both  to  the  donees  and  their  ifTues;  if  the  king 
had  parted  with  iiis  rcverfion,  they  took  no  care  what  became  of  the 
iiTu.-s :  the  king  hud  pov/er  to  take  off  this  reftraint  at  pleafure ;  but 
tJie  donees,  nor  any  of  their  iflues,  could  not  free  themfelves  from  it 
by  any  thing  they  could  do  ;  and  it  is  not  any  qualification  or  altera- 
tion of  the  elhite  tail,  nor  any  thing  inherent  in  the  ellate-tail ;  but  if 
it  be  inherent  in  any  thing,  it  is  inherent  in  the  king's  revcrfion. 

Thefe  things  being  premifed,  I  fhall  go  on  to  fee  how  far  this  cafe 
is  within  the  letter  and  menn'ng  cf  this  Aft  of  34  Hc?i.  8.  c,  36. 
The  words  of  tlie  act  arc,  "  vVlicreas  the  king  hath  granted,  or 
«  othtrwifc  provided  to  his  fuhjedts  manor?,  ^'c,  to  them  and  the 
**  heirs  males  of  their  bodies ;  and  whereas  fundry  fuch  donees  and 
"  their  ifTues,  have  fuftered  feigned  recoveries  of  fuch  manors, 
"  whereof  the  reverfion  is  in  tiic  kingj"  and  then  it  provide^, 
"  That  the  ifluc  in  tail  fhall  not  be  barred,  tif<:.  but  may  enter,  ^V." 
Now  in  our  cafe  this  manor  was  given  by  king  ^n^hard  the  Third 
to  Tmomas  Enrl  of  DcrLy^  anceltor  o^ Earl  Cha  Irs^  in  tail  male: 
Er.rl  Charles  is  ihe  heir  male  of  the  body  of  the  donee,  and  he  le- 
vies a  line* ;  the  revcrfion  being  in  the  king :  fo  here  the  iflue  in 
uii  Ijvies  a  fine  of  a  manor  of  tiie  gift  of  the  crown,  the  rcverfioii 
being  ftiil  in  the  crov/n.     Thus  far  it  feems  to  bq  within  the  protcc- 

(^)  Co.  Lit.  372.  b« 

I  4  tioi> 
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MvKsT        fi5n  of  the  ftatute ;  but  then  it  is  objefted  that  the  old  intail  that  ^ 

Bttow*        wade  to  Earl  Tkomas^WTS  by  the  aft  of  James  thi  /irtf  altered  and 

made  into  new  eftates.   I  take  it  that  by  this  alteration  of  the  eftate 

the  king  has  not  loft  the  advantage  and  benefit  which  the  ftatute 

34  Hen.  8.  c.  36.  gave  him,  of  reltraining  this  gift  of  his  from  be- 
ing alienated  out  of  the  family :  it  is  obfervable,  that  all  thefe  new 
eftates  put  together  do  but  make  up  the  old  eflate-tail ;  they,  taken 
all  together,  are  neither  longer  nor  (horter,  broader  nor  narrower  than 
the  old  and  original  eftate  of  Earl  Thomas :  none  fliall  take  by  thefe 
new  efbtes  but  thofe  that  Qiould  have  taken  by  the  old ;  except  Alicij 

T  i  121  ]  and  fuch  *  as  fliould  come  under  the  new  created  powers  of  making 
leafes,  or  of  jointures ;  which  whether  they  can  make  any  altera* 
tion  as  to  this  purpofe  I  will  examine  afterwards :  there  is  not  any 
perfon  which  fliould  have  enjoyed  under  the  firft  gift,  but  fliall  en^ 
joy  it  under  this  new  model,  and  that  in  the  fame  method  diat  they 
fliould  before,  without  inverting  the  order  of  the  fucceffion  in  the 
leaft ;  and  they  fliall  take  the  like  eftates,  and  as  beneficiallv  bv  diis 
model  as  they  fliould  by  the  firft  gift«  They  fliould  have  haa  elates-* 
tail  by  the  firft  gift ;  they  {hall  have  eftates-tail  bv  this  26k  of  par-* 
liament ;  all  but  ff^IUam^  and  thofe  others  particularly  named,  who 
by  their  own  confent  have  confined  themfelves  to  eftates  for  life  in 
lieu  of  intails.  The  firft  gift  hys  that  Earl  Thomas^  and  the  heirs 
males  of  his  body  (hall  enjoy  the  manor:  this  ad  of  parliament  (ays^ 
"  ^ztjamts  and  others"  who  muft  be  ifTues  male  of  the  body  of 
Earl  TfcomaSy  *'  and  the  heirs  males  of  their  bodies,**  which  mufl: 
be  all  heirs  males  of  the  body  of  the  firft  donee  before  they  can  take^ 
*<  fliall  hold  the  manor  fucceffively ;"  this  we  call  new  efbtes,  and 
properly  enough  according  to  the  acceptation  of  the  law;  but 
.  it  is  plain  they  are  the  fame  in  fubftance  with  the  old  one; 
the  old  eftates  tranflated  into  a  new  mode,  which  remain  the 
iame  in  fubftance  j  and  why  it  (hould  not  be  under  the  fame 
reftriSions  and  qualifications  as  it  had  before,  I  cannot  under-t 
ftand :  I  cannot  look  upon  thefe  eftates  thus  created  by  the  ftatute 
of  James  the  Firft  as  new  gifts,  but  as  new  modelling  and  or- 
derm^  of  the  old  gift;  the  king's  gift  ruins  them  all,  and  to  that 
it  is  that  the  reftraint  of  alienation  is  annexed  by  that  ftatute  of  34  & 

35  Hen,  8.  c,  20.    Alfo  none  will  deny  but  this  is  ftill  a  manor 

fiven  to  the  Derby  fiunily  by  the  crown,  and  therefore  the  reverfioa 
eing  ftill  in  the  crown,  I  fee  not  how  it  can  be  alienated :  if  the 
king  had  originally  given  the  manor  with  fuch  remainders  as  ar^ 
created  by  this  aS,  all  thefe  efbtes  had  been  within  the  ftatute  of 
35  Hen.  o.  r.  20.  Lord  Coke  makes  this  his  third  confultation 
upon  this  ftatute  (^),  and  why,  when  the  act -of  parliament  has 
diftributed  the  old  intail,  and  digefted  it  into  new  eftates,  they  flioul4 
not  be  within  that  ftatute  of  34.  &  35  Hen.  8.  c.  20.  I  cannot  un-t 
#  r  J22  1  o^ft^^J-  ^^^g  J^^^h  *  2it  the  requett  of  the  family  gives  leave  to 
new-modify  this  eftate,  keeping  it  ftill  within  the  bounds  of  the 
femily,  and  this  to  comply  with  the  peace  of  the  family  too,  as 
appears  by  die  very  zStt  now  it  would  be  very  hard  to  interpret 
turn  out  of  thf  benefit  and  advantage  that  the  ftatute  of  34  H.  8« 


Trinity  Term,  32  Car.  1.  in  Cam.  Scace^  121 

five  Um  over  diis  eftate,  by  any  implication  not  fo  much  as  hinted       Moiet 
at  in  die  ad,  and  that  contiary  to  his  intention ;  for  it  feems  plain        •  ^' 
to  me  that  the  king  never  intended  to  part  with  any  intereft  or  ^"''••^ 

power  that  he  had  over  the  eftate :  this  I  think  any  one  is  warranted 
to  lay  by  the  provifo  for  the  king's  intereft ;  which  I  cannot  agree 
with  my  brother  Dolben,  to  fignify  nothing :  1  take  it  to  be  very 
fignificant;  to  declare  the  meaning  of  the  z&  to  be,  not  to  prejudice 
any  power,  advant^e,  or  intereit  which  the  crown  had  in,  or  over 
this  eftate;  and  I  think  it  would  be  very  hard  to  ft  rip  the  king,  by 
a  ftrained  interpreution,  of  this  power  that  he  had  by  34  &  35 
Hen.  8.  c.  20.  over  this  eftate,  to  prevent  it  from  being  aliened 
from  the  family,  unlefs  there  were  fome  words  in  the  ad  to  lead 
particularly  to  fuch  interpretation :  it  is  confiderable  in  this  cafe, 
that  the  reveriion  ftands  ftill  in  the  crown  in  the  fame  plight  as  it 
was  at  the  time  of  the  original  gift  of  Richard  the  Thirdj  not  any 
ways  altered  or  impeached  by  this  ftatute  of  king  James.  I  do  not 
take  the  new  modelling  of  the  grant  of  Richard  the  Third,  by  this 
ftatute  of  king  James^  to  be  in  this  refpe£l  any  ways  compared  to 
the  king's  parting  with  the  reverfion  out  of  himfelf ;  for  if  the  king 
parts  widi  his  reverfion,  he  implicitly  parts  with  his  power  of 
reftraining  the  ifliies  alienation.  The  redbn  is  plain,  becaufe  this 
power  of  reftraining  is  by  the  ftatute  of  34  &  35  Hen.  8.  c.  20.  . 
annexed  to  the  reverfion  as  it  is  in  the  crown  for  the  benefit  of  the 
crown ;  and  this  nower  of  reftraining  alienations,  is  not  communi- 
cable to  a  fubject,  therefore  if  the  king  alien  his  reverfion,  that 
power  of  reftraining  alienations  cannot  pais  with  the  reverfion,  but 
dies  and  is  extin£t ;  and  being  once  extinguiflied  cannot  be  revived, 
though  the  king  (hould  have  a  re-conveyance  of  the  reverfion  :  this 
is  evident  by  L^rd  Coie*s  fecond  conclufion  upon  this  ftatuto  (r). 
But  nothing  that  the  donee  or  any  *  of  his  iflues  can  do  can  extin-  «  r  .2^  f 
guifli  this  power  of  reftraining,  though  they  ftiould  all  join  t.>ge-  *•  ^  '' 
3ier  J  for  indeed  this  power  by  the  ftatute  34  &  35  Hen.  8.  c,  20. 
is  primarily  intended  ibr  the  benefit  of  the  crown,  to  continue  that 
obUgadoo  and  tie  that  the  crown  had  upon  the  family  by  tliis  gift, 
and  the  encouragement  it  would  give  others  to  ferve  the  crown; 
but  there  was  a  benefit  did  feconJarily  redound  to  the  iffue,  by  hav- 
ing the  eftate  continued  to  them  ;  and  this  they  can  by  no  means 
ftrip  thcmfelves  of.  The  power  of  reftraining  alienation  I  take  to 
be  annexed  10  the  king's  reverfion,  and  not  to  the  doner's  eftate ; 
the  changing  the  reverfion  mjiy  deftroy  it,  but  the  changing  of 
^ftate  camiot,  efpeciaUy  fo  long  as  it  remains  wimin  the  old  bounds: 
^;ain,  it  is  obfervable,  that  this  aft  of  James  the  Firfl  is  made  upon 
an  award  made  in  the  family,  amongft  themfelvcs,  concernin<y  this 
manor,  (among  others)  for  the  determining  how  and  in  what  manner 
it  might  be  enjoyed  by  the  refpe6tive  branches  of  the  family,  which 
award  needed  the  confirmation  of  an  aft  of  parliament  to  make  it 
Valid  i  the  king  joins  in  it  only  to  make  it  an  aft,  and  to  give  it  the 
Oamp  and  power  of  an  aft  of  parliament,  not  to  part  with  any  of  his 
^crcAs  advanuges,  and  privileges;  (this  appears  plainly  by  the 

0  Co.  tit.  37». 

provifo) 
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MvxRr*  prcvifb)  and  the  award  is  that  this  Ihall  be  enjoyed,  by  one  in  tailj 
£t  Tov.  *"^  ^y  ^"<^^er  ^^  tail,  and  by  another  in  tail,  as  they  fhould  have  taken 
by  the  firft  grant  of  the  king :  now  fliall  this  be  expounded  to  give  a 
liberty  for  any  of  the  iffue  to  alien  ;  which  they  had  not  before,  nor 
could  have  hadjby  any  thing  he  could  do,  and  that  in  prejudice  of  the 
crown ;  as  that  it  feems  contrary  to  the  award  which  was  to  fettle 
it  in  the  family.  This  is  an  z&  that  is  grounded  on  the  award,  and 
participates  of  the  award  thus  far,  that  as  the  award  was  within  the 
&mily  and  amongft  themfelves,  fo  this  is  an  z6k  of  parliament  made 
within  the  family,  and  none  but  the  family  parties  to  it :  fo  as  by  the 
authority  of  Barrington^s  cafe  (jJ,  it  (hould  not  have  barred  the 
right  of  a  flranger,  though  a  fubjed;  as  xilViUiam  before  the  award 
had  granted  a  rent*char]ge,  Alice  fhould  not  have  avoided  it,  though 
^  [  124  3  there  *  had  been  no  ialvo;  and  (hall  this  be  taken  to  bar  the  king 
of  the  power  and  advantage  he  had  to  reflrain  the  alienation  of  the 
liTues  I  I  cannot  in  this  refped  but  liken  it  to  the  prior  ofCaftle^ 
€Kre*s  cafe^  cited  in  that  of  Sir  Francis  Barringtonyvmcre  by  an  ad 
of  parliament,  the  lands  of  priors  aliens  are  given  to  the  crown,  yet 
this  fhall  not  prejudice  the  rent  that  the  Prior  o/Cafik-acre  had  out, 
of  a  priory  alien,  though  no  falvo  in  the  a£l ;  fhall  a  fubjedt's  right 
be  preferved  without  a  falvo,  becaufe  it  was  faid  the  a6l  was  between 
others,  v/z,  the  prior's  aliens,  and  fhall  not  the  king's  interefl  be 
preferved  here,  where  he  has  a  provifo,  and  the  s£t  made  between 
perfons  all  of  the  Derby  family;  and  the  king  no  otherwife  concerned 
than  to  confent  that  it  may  be  an  aft  of  parliament :  I  think,  if  there 
had  been  no  provifo,  this  reflraint  of  alienation,  being  for  the  ad- 
vantage of  the  crown,  would  not  have  been  difcharged  ;  but  being 
there  is  fuch  a  provifo,  it  is  much  the  flronger.  jfliccj  and  the  eflatea 
under  the  powers  can  make  no  alterations ;  for  the  flamte  34  &  35 
Hen,  8.  c.  20.  enables  the  tenant  in  tail  to  make  leafes  for  lives, 
vet  by  common  experience  we  find  that  notwithftanding  fuch  leafes, 
the  reliraintof  this  ftatute  as  to  the  alienation  by  the  donee  or  his 
jHli^^,  by  this  flatute  remains;  and  by  this  very  flatute,  the  power 
given  to  fuch  tenants  in  tail  to  make  leafes  is  favcd,  though  the  alie- 
nation of  iheir  eftates  is  prohibited,  'i'he  privity  that  Brother 
(rRFGORY  conccived  to  be  necelTary  in  this  cafe,  I  conceive  to  be 
nothing ;  (ov  there  is  no  privity  required  to  make  fuch  a  reflraint, 
1(  the  icjjig  procure  anotlier  for  money  or  other^vilc,  to  fettle  an  eflate 
upon  A  B,  in  tail,  with  the  remainder  to  the  king  and  his  heirs  and 
fucceflbrs,  there  is  no  more  privit)'  than  here ;  and  yet  no  queftion 
but  the  alienation  of -^.  B.  is  reftramed  there  by  this  ftatute,  fo  long 
£s  the  reinui.idcr  is  in  the  king;  fo  is  Sta^Qrd^s  caje  (/)  after  tlie 
VAng  had  nuiJe  n  gift  in  tail,  he  grants  the  eftate  to  another  in  tail 
in  revcri'uv.i }  yet  it  was  adjudged,  that  the  reftraint  l;iid  upon  the  firfl 
tenant  in  t  lil  by  th^  ftatute  remained,  notwithfl^anding  the  king's  fe-« 
*  I  ^^5  3  ^^-^^  grart;  for  as  long  as  *  any  reverfion  remained  in  the  king  it 
\v;\s  tiiat  which  rcftrained  the  alienation,  and  the  iflue  fhould  have 
aJv?.ntage  oS*  ir,  and  fo  fhould  the  fccond  tenant  in  tail ;  for  the  king's 
r.v^ri:on  protected  both.     As  to  Brother  Maynard's  juare  in 

(t:  S  Co.  13S.  (0  SC%78. 
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0iis  cafe,  who  (bould  be  donor  ?  it  is  no  matter  whether  there  be  any  Mwrrt 
or  not :  tails  may  be  without  donors  in  fome  cafes ;  as  where  the  Ett'ok^ 
int^l  is  merely  and  folely  by  ad  of  parliament,  unlefs  the  whole  king- 
dom be  donors  j  and  fo  is  the  poft-office,  if  it  may  properly  be  faid 
to  be  within  the  ftatute  de  donisy  &c.,  fettled  by  a<S  pf  parliament 
on  yames  Duke  ofYork^  and  the  heirs  males  of  his  body :  Huic  pater 
eft  potulus  \  pater  eji  huic  nullus :  But  in  this  cafe,  in  aformedon^  &c. 
the  donee  might  declare  of  a  gift  from  the  king,  I  think,  and  the 
fpecial  matter  fet  all  forth  will  maintain  it ;  as  where  aformedon  is 
brought  of  lands  that  are  recovered  in  value,  it  is  ufed  to  declare 
ypon  fetting  it  forth  as  a  gift  from  the  firft  donor,  and  the  fpecial 
matter  will  maintain  it:  and  he  concluded  upon  the  whole,  that 
judgment  ought  to  be  for  the  plaintiff. 

Lord  North  being  made  Keeper  could  not  argue  it. 

Pbmberton  0)iefjujlicey  however,  delivered  his  opinion  by  hi$ 
appointment,  that  judgment  ought  to  be  for  the  plaintiff  upon  the 
latter  point,  becaufe  the  new  eftate-tail  raifed  by  the  ftatute  of  the 
fourth  of  yames  the  Firft  (hall  have  the  fame  proteftion  as  the  old 
eftate  had.  But  for  the  firfl  point  he  held,  that  fince  the  z8t  3a 
Hen,  8.  f.  36.  has  expounded  the  Ibtute  4  Hen,  7.  c,  24.  to  make 
the  fine  of  tenant  in  tail  tq  be  a  bar  to  his  eftate,  it  muft  be  adjudged 
to  be  ib  in  all  cafes,  notwithftanding  the  provifo  in  that  aft,  32 
Hen,  8.  f.  36. 

Sir  Edmund  Saunders,  who  was  made  Chief  Juftice  of  the 
King's  Bench  this  term  («),  was  of  opinion  alfo  with  the  plaintiff, 
and  would  have  argued  it,  but  that  the  cuflom  is,  in  an  Exchequer- 
chamber  cafe,  that  after  it  has  been  once  argued  by  a  judge,  it  is 
not  to  be  argued  by  any  new  judge. 

And  {o  there  were  ten  opinions  with  the  plaintiff,  and  only  three 
againfl  him,  viz.  Dolben,  yujiice^  Gregory,  Baron^  and  Baron 

Mr.  Pollexfen  was  likewife  in  his  own  private  thoughts  really 
of  opinion  with  the  plaintiff,  as  I  heard  *  himfelf  declare  to  Sir   *  [  1 26  ] 
George  Jefferyes. 

Judgment  for  the  plaintiff.  {x\ 

(«)  That  i«  Hilary   Term,    34  &   35  Hen.  8.  c.  20.  it  was  held,  that  the  re- 

Cir.  2.  ride  ante;  and  note,  Pimberton  coveror  th^rrcby  giined  a  bafe  fit,  by  which 

was  the  f^me  term  removed  to  the  court  of  the  ifTue  in  tail  were  connpletely  barred,  and 

Common  Pleas.  the  edate  rsnJereJ  dcfcendable  and  a  ien- 

(*)  Sec  the  cife  of  Ncal  on  the  dcmife  '  able,   until  the    ancient  revcrfion  in   the 

of  Uie  Duke  of  Athol  ▼.  Wilding,  i  Wiir.  crown*  (hall  take  place  in  failure  of  iffue 

27^  where  in  an  eje^nnent  for  an  eftate  male.     See  alfo  Johnfton  on  the  demife  of 

iinder  this  grant  from  the  crown,  and  on  the  Earl  of  Anglefea  v.  Earl  Derby,     1 1 

fvidence  of  a  common  recovery  with  fingle  •  Mod.    304.     Perkins  v.    Sewell.      i    BU 

fMcIier  fofiered  prcviou:.  to  the  34  Sc  35  Rep.  654.  and  4  Burr.  2223. 


'Trinirf 


Trinity  Term, 

The  Thirty-fccond  of  Charles  the  Second^ 

r  N 
THE     K  I  NG's     B  E  N  C  H. 


Sir  William  Scroggs,  Knt.  Chief  ^ujiice. 

Sir  Thomas 
Sir  William 
Sir  Thomas 


Jones,  Knt.  1 

M  DoLBEN,  Knf.      >  Jujiices. 
Raymond,  Knf.     j 


Sir  Creswell  Levinz,  Knt.  Attorney  General. 
Sir  Francis  Winninton,  Knt.  Solicitor  General. 


The  King  againji  Mafon.  Cafe  102. 

INDICTMENT  againft  the  defendant  on  the  ftatute  33  Hen.  8.  An  iodiameot 
r.  9.  {a)  for  (hooting  in  a  gun,  quod  non  habens  terras  aut  tene^  on  apenii  fta- 
menta  ad  valorem  nom  die  Aprilis  annoj  fcfr.  apudy  i^cfagittavit.         /aH^S  on  w^di 

Exception  was  taken  and  allowed,  for  that  "  he  not  having,"  ihall  wu  comim'tted. 
be  intended  to  relate  to  the  time  of  the  indi£fanent^  and  not  to  the  time  i  show.  48. 
W  die  fa£f.  Saik.  369.  (78. 

U.  Ray.  58a.' 

And  therefore  quaihed.  10  Mod.  h^, 

j(tf)  See  16  Ceo.  3.  c  30. 

Dickfon  againfi  Thomfon.  q^ 

ASSUMPSIT.    The  ftatute  of  limitations  pleaded:  replication  Tht  cwMum  ta 
fuod  ajfumpfu  irifrajex  annos.    liTue  thereon.  acknvmk^ent 

of  a  debt  will 
aToid  the  ftatute  of  limitatioiu 

Ruled  by  Scroggs  Chief  Juftice^  upon  evidence,  and  agreed  by 
all  the  counfel.  That  premsfe  of  payment  within  the  fix  years,  though 
die  debt  were  contra^ed  long  before,  will  evade  the  ftatute  of  limita* 

dons^ 


ia6 

bxcxsoic 

V. 

Tbomsok* 


dimity  Term,  32  Car.  2.  in  B.  R. 

tions :  but  confejfton^  or  only  acknowledgment  (/?)  that  he  owed  the 
plaintiff  fo  much  will  not  do  it. 


(a)  At  the  Lent  aflizes  at  Exeter,  17719 
Sp  an  adlon  on  a  note  of  hand,  dated  fix- 
teen  yean  anterior  to  the  trial,  PaicByBtf- 
rmr,  ruled,  that  evidence  of  the  defendant*! 
having  acktivivMgtd  it  to  be  his  hand  writ- 
ing was  fufficient  to  take  it  out  of  the  Oa- 
tute.  MSS.  I  a  Viner  Abr  192.  Sec 
alfo  S.  P.  Heyling  v.  Haftings,  Carth.  47 1. 
5  Mod.  425.  12  Mod.  X23.  Ccmy.  Rrp. 
54.  although  the  acknowledgment  was 
made  after  the  commencement  of  the  ac- 
tion, Yea  V.  Fouraker,  »  Burr.  X099,  and 
in  the  fl  ghtcft  minncr,  Quantock  v.  Eng- 
land, 5  Burr.  2650,  as  where  in  an  action 
on  a  note  of  handj  the  defdkidint  was  proved 


to  have  faid,  *«  though  fix  years  were  pafled 
"  he  could  not  prefume  it  was  barred/' 
Swain  v.  Wallinger.  Moiirl,  57.  So  the 
a  knoivledgment  of  opeoutof  feveral  drccoert 
of  a  joint  and  feveral  promifTory  note  given 
in  evidence  on  a  jeparate  adion  againft  any 
of  the  others,  will  take  the  cafe  out  of  the 
ftatute^  Whitcomb  y.  Whiting,  Dougl.  653. 
notis.  And  if  a  letter  be  written  by  a  de- 
fendant, who  has  pleaded  the  ftatute  of  li. 
miutions,  to  the  plaintifi'^s  attorney,  couch* 
ed  in  ambiguous  terms,  it  fliall  be  left  to 
the  jury  whether  it  amounts  to  an  mtkmow" 
ledgment  of  the  debt.  Lloyd  t*  MaunC 
%  Term  Rep.  76Q4 


Cafe  104. 

In  ejedmentf 
payment  of  rent 
a  fufficient  evi- 
dence of  the 
plainciflf'a 
title. 
■     ■  ■        Cowp,  622. 


Anonymous* 

T  N  eje£lment,  upon  evidence  in  a  trial  before  LoRD  SCroggs,  it 
was  held,  That  payment  of  rent  to  the  leflbr  or  to  any  for  his  ufe^ 
is  a  fufficient  tide  for  the  plaintiff,  if  the  defendant  have  no  title  at  all 
but  poffeilion. 

I  Term  Rep.  161.    4  Term  Rep.  680.  682. 


A  finemuft  And  HELD  ALSO,  That  a  fine  with  procllamations  when  given  irt 

have  the  pro«!«-  evidence,  ought  to  have  the  proclamations  indorfed  on  it ;  and  it  is 

mation  mdorled,  't>  x       -    -     r         n  n  n   .   . 

or  it  it  not  cvi-    not  enough  to  lay,  that  it  xsjecuna  jGrmamJiatut. 


Cafe  105. 

The  tools  of  a 
cooper,  or  other 
mechanic,  may 
Vefliftrained  iox 
iran-ptyment  of 
the/Mrir0/#* 

•  £  127  J 


Edgccortib  againft  Sparks. 

THE  plaintiff, being  a  cooper  in  £A*^//rr,  brought  trefpafsin  the 
iheriiPs  court  there,  againil  the  defendant,  being  a  conftable,- 
quare  domumfregit  ♦  et  intravit^  and  divers  goods,  viz.  &c.  did  take 
and  carry  awuy. 

Upon  not  guilty  pleaded,  the  evidence  before  Sir  Thomas  Carv,- 
their  Recorder  was,  that  tlie  plaintiff  conceiving  himfelf  aggrieved 
by  a  rate  to  the  poor  of  the  pariQi  where  he  inhabited,  refiifed  its  pay- 
ment; whereupon  the  overfcers,  with  a  conftable,  by  a  juftice's  Mrar- 
rant,  made  a  dittrcfs,  and  thereupon  took  the  tools  in  his  (hop. 

I  BEING  of  counsel /d>r//>^/^&/W/^urged,  that  they  were  not 
diftrainabie,  being  the  utenfils  of  his  trade^  and  confequently  the  inftru-^ 
ments  of  his  livelihood;  and  fo  within  the  rule  of  the  common  law; 
he  havin^^  other  goods  at  that  time  in  his  houfe  fufficient  to  have  an- 
fwered  the  diftrefs. 

But  THE  Recorder  over-ruled  me,  being  of  opinion  that  Aat 
rule  held  not  in  cafe  where  diftrefs  was  given  by  aft  of  parliament,  as 
lor  poor's  rates,  hearth-money,  and  the  like;  and  that  it  only  ex- 
tended to  diftreffcs  for  rerM  and  amerciaments. 


Trinity  Term,  32  Car.  2.  in  B.  R# 


•   ^tutre  tamen  for  that  matter  {a). 

(4)  In  trcfpafs  for  levying  a  dlftrcfs  for 
non-paymenc  of  poor  rates,  one  qucftion 
was,  Whether  biafit  of  the  plough  could  be 
taken  ?  and  Lord  MANsricLP,  in  dc- 
I'tTering  the  judgment  of  the  court,  fai'i, 
•<  The  folid  dillindion  is  between  thofc 
•*  diftrefTes  which  arc  made  under  43 
«•  Elix.  c.  2.  aiW  other  penal  ftatutes, 
*«  where  a/*'*  of  die  goods  is  dircdsd,  and 
«<  a  diftief>  at  common  law,  wht  re  the  goods 
•«  taken  are  to  be  held  by  way  of pltdge\'* 
tad  on  this  diftindtion  it  was  held^  that 
beafts  of  the  plough,  and  ail  other  rmple- 
mentt  and  utenfiU  in  trade^  though  nOt 
diftrainable  at  common  law,  are  diftrain- 
able  for  the  poor  rates,  under  the  43  Eliz. 
c.i.  and  fuch  like  a£ts  of  parliament. 
Hatchins  ▼.  Chambers,  i  Bur.  579.  This 
diftin^ion  has  been  adopted  in  the  cafe 
•f  dillrcfi  for  rtntf  where  the  officers  feized 


the  wejfring  apparel  of  the  tenant ;  and  it 
was  objedcd  that  fuch  goods,  like  utenfils 
in  trade,  or  beafts  of  the  plough,  could  not 
be  dillrained:  but  Lord  Ken  von  held, 
that  as  the  ftatute  of  2  Will.  $c  Mar)-,  c.  5. 
had  given  the  diftraincr  power  to  fell,  the 
feafon  of  the  common  law,  which  depended 
on  the  goods  taken  being  in  the  nature  of 
a  pledge y  had  vani/hed,  and  therefore  thaC 
the  wearing  apparel  was  diflra'nable.  Cald- 
well V.  Tayler,  Conft's  edit,  of  Bott's  Poor 
Laws,  1  vol.  page  206,  note  (a).  But  if 
implementt  of  trade,  or  teajii  of  the  plough, 
be  in  adtual  ufe  at  the  time,  or  if  there  be 
other  fufficjent  diftrefs  on  the  premiflcs^ 
they  cannot  be  di(lraincd.  Gorton  v. 
Falkncr,  4  Term  Rep.  565.  Sec  alfo  Ld. 
Ray.  386.  Co.  Lit.  47.  a.  3  Bl.  Com. 
8.  1  Burr.  588.  3  Burr.  1498.  3  Salk. 
1 36.  and  4  Term  Rjp.  569. 


£pCECOMB 
SrAKKS* 


Lovett  againji  Hobbs. 

/^ASE.  The  plaintiff  declares,  for  thsit  Richard  Hbbbs^  on  the 
firft  day  of  November,  in  the  thirty-hrft  year  of  Charles  the  Se- 
cond, and  long  before  and  after,  was,  and  yet  is  a  common  hackney 
coachman^  and  a  common  carrier  as  well  of  meji's  pcrfons,  as  of  their 
goods  and  chattels,  in  his  coach  from  the  borough  of  Marlborough  to 
3ie  city  of  London  ;  and  thence  to  Marlborough^  pro  mercede  et  Jli- 
pcndioy  to  be  paid  for  perfons  and  their  goods ;  and  alfo,  that  all  com- 
mon coachmen  and  common  carriers  by  the  law  and  cujfom  of  Eng^ 
land  (tf ),  ouffht  fafcly  and  fccurely  to  keep  all  paflengers  goods  and 
chattels  fromlofs ;  and  whereas  the  plaintiff  the  day  and  year  aforefaid, 
at  Marlborough  aforefaid,  had  delivered  to  the  defendant  one  box,  in 
which  werefevernl  goods  and  chart -Is  of  the  plaintlfPs,  viz,  Uc,  to  be 
carried  from  MayllGrGugh  to  the  City  of  LrrJcn^  and  fafcly  to  be  deli- 
vered to  the  plaintiff'  there  ;  and  tlie  pbintilf  in  fadl  fays,  that  the  defen- 
dant afterward?,  •l-vz.  i  Nruernher  afonMaid,  look  his  journey  towards 
London^  and  the  2d  o^  Novenibcr  performed  his  journey  and  came  to 
London^  and  yet  notwithfbnding,*  the  defendant  being  negligent  of  his 
office  of  a  cojfrncn  cuichmon  and  common  carrier^  did  not  fofcly  and 
fecurely  carry  the  faid  box  and  good?,  and  deliver  them  to  the  plain- 
tiff; whereby  the  plaintiff  loit  her  faid  goods,  to  the  value  of  fixty 
pounds  J  and  lays  it  to  her  damage  of  one  hundred  pounds. 

Upon  not  guilty  pleaded  it  came  to  Salijbury  affixes^  before  the 
then  Mr-  Justice  Jonet,  where,  upon  evidence,  the  cafe  appeared, 
that  the  plaintiff  was  a  pafii;nger  in  the  defendant's  coach,  which  was 


Cafe  106. 

A  ftage  coactmait 
is  a  common 
carrier  within 
the  cuftom  of 
the  real m,  and  is 
liable  for  the  loft 
of  goods  which 
the  pafllengen 
take  with  them} 
for  he  has  the 
charge  of  both 
their  property 
and  ihcnpcr/cnm 

Ante  Si. 
Toll  327. 
•I  Rolli<)br.  Sr 
2  Vent.  75. 

1  Sid.  36. 
Hob.  x8. 
Ray.  220. 

2  Lev.  69. 

1  Salk.28r. 

•  [  "8J 


(*)  Common  carriers  arc  Tabic  by  the 
common  law,  or  general  cuftom  of  the 
realm }  and  to  recice  it,  fays  M.-.  Har- 
frave,  in  the  declaration,  as  is  fome- 
timet  the  pradice  both  with  rcipc£^  to  inn- 
krqpers  and  carriers,  fee.Tis  not  only  unne- 
CeiTary  but  even  rather  improper  5  bccaufe 
.kcends  to  confound  thedlfliii^ion  between 
*•  jftcisl  cmfitms  wbjch  ought  to  be  pl;ade<<, 

9 


and  the  general  cuflom  of  the  realm,  of 
which  the  courts  are  bound  to  tukc  notice 
without  pleading }  accoidingly,  it  Teems  to 
be  adiniitcd,  tiut  dcfcribing  the  defendant 
to  be  a  common  carrier^  without  any  thing 
more,  is  fufiicicnr.  Hob.  18.  i  Si  J.  245. 
Hard.  485.  3  Mod.  225.  I  Wilf.  281. 
Cj.  L.t.  S9.  nowi-  ^7}. 

21  fiage- 


ia8  Trinity  Term,  32  Car.  2.  in  B.  R. 

^'^■'''^       ft  ftage-coach  between  JLondon  and  MarWorougbj  and  die  goods  car* 
Pffg'^y,       ped  widi  her. 

Upon^^chI,BElKGOF  COVSSEL  with  the  defenJantj  urged,  that 
diis  adion  lay  not,  for  that  a  common  coachman  is  but  a  new  invent 
tion,  and  not  within  the  common  law  or  cuftom  of  England  concern^* 
ing  common  carriers :  that  this  is  not  for  conveyance  of  goods,  but 
ofperfons;  and  whatfoever  goods  of  pafTengers  are  by  than  carried 
are  ftill  in  the  paflengers  cuftody,  and  they  remove  them  to  their  own 
chambers  at  nights  in  their  inns ;  and  if  this  (hould  hold,  where 
would  it  end ;  it  might  as  well  be  brought  for  the  rings  on  their  fin- 
gers, or  money  in  their  pockets  which  highwaymen  rob  die  paifengers 
of. 

But  THE  Judge  was  of  opinion,  that  if  a  coachman  commonly 
carry  goods,  and  take  money  for  fo  doing;,  he  will  be  in  the  fame  cafe 
with  a  common  carrier^  and  is  a  carrier  ror  that  purpofe,  whether  die 
goods  are  a  paflenger's  or  a  ftranger's  [b):  the  like  of  a  waterman 
or  Gravefend  boat^  which  carries  both  men  and  goods. 

fLv^*'  **J^^  Thek  we  were  forced  to  give  evidence  of  our  coach's  being  fiiU ; 

moreduui  hu  ^ur  rcfufal  to  carry  them ;  and  that,  without  our  knowledge  at  firft, 

tifaal  weight  of  die  porter  put  up  the  box  behind  the  coach,  which,  when  we  per- 

wi*Sr«"°*^  ceived,  we  denied  to  take  the  charge  of  it  {c). 

Tt^^"^^  The  Judge  agreed  this  to  be  a  good  anfwer ;  for  if  an  hoftler 
WxMiad  a  refufe  a  gueft,  his  houfe  being  full,  and  yet  the  party  (ay  he  will  (hift, 
Aage  cMcb,  and  &c.  if  he  be  robbed,  the  hoftler  is  difcharged  (d), 

the  coachman 

sefufecotake  Xhis  h&  being  left  to  the  jury,  there  was  a  verdift  for  the  dc- 

WHuVieint  fendant.  Mr.  Pollexfen  and  odiers  for  die  plaintiff.  Mr. 
teloft.  Eyre  and  myself  for  the  defendant. 

Ante,  Si.    Poff^  327.     Skin.  625.  3  Wilf.  429.     i  Com. Dig.  302.     i  Salk.  18.    Id.  Raym. 654. 

•  £  129  ]  ♦In  THIS  CASE  it  was  agreed,  That  there  needs  no  particular 
agreement  for  hire  to  render  a  common  carrier  liable,  becaufc  when 
there  is  none,  the  carrier  may  have  a  quantum  meruit  for  it. 

Suitwt.  If  a  de.  There  was  one  exception  not  obfcrved,  vi%.  the  defendant  was 
ciaracion  ftate  alledged  to  be  a  common  carrier  from  Marlborough  to  London^  and 
the  defendant  to  hc  never  Came  fo  far,  it  was  only  to  St.  Jameses  Market  and  no 
^an\a^hm  A.  ^^ther,  and  there  he  took  the  goods  up  when  he  came  towards 
to  c.  evidence  '  Marlborough^  which  is  a  different  terminus  ad  quem  fron^  what 
of  hh  carrymg  they  declared  upon,  which  is,  that  he  did  not  deliver  at  London ;  i»w 
only  Ua'rari-  '^^  ^^^  evidence  it  appeared  he  never  came  to  Londany  and  fo  was 
not  bound  thereto ;  nor  fuch  a  carrier  as  they  had  declared  o& 

(^)  B«t  it  feems  that  a  canier  is  not  11-  charging  him  being  the  ^Ttc tmfhpum^m 

abte  on  the  loft  of  a  fajfniitr'%  goods,  unJefs  exercifes.     Co    Ut.  S9.  a.  note  (b)  anA 

he  be  paid  for  the  carriage  of  the  goods  aa  (7).     Ld.  Raym.  917.     t  Salk.  143.    \% 

well  as  the  conveyance  of  the  paflenger.  Mod.  487.     1  Viner  Abr.  ^19. 
Middleton  v.  Fowler,  i  Salk.  282.     Up«p  (f)  See  2  UfA.  309.    4  Burr.  Ajoo*     I 

flure  ▼.  Aidee,  Comyn's  Rep.  24.     Holt  Term  Rep.  33.     5  Term  Rep.  273. 
130.    Skin.  625.    But  %,  For  i^fVds  not  {i)  Whittle  cafe,   Dyer  158.    Or.* 

the  only  antf  principal  ground  00  which  the  St.  138.     Fits.  N.  B.  14.    Speocer*tcaie, 

carrier  is  liable^  the  g^ctt  caufe  of  the  la^t  D^ar  ^6$. 

Micbaelma) 


Michaelmas  Term, 
^hc  Thirty-fecond  of  Charles  tHc  Secbiidj 

IN 

tHE    KING'S    BENCH^ 


Sir  William  SckoGcJs,  krit.  Chief  jujilce,, 

iSir  William  Dolben,  Kht.      1 

5/r  Thomas  Raymond,  Knt:        i  Jujiices. 

Sir  Thomas  Jonesj  Knh  \ 

Sir  CreswellLevinz,  Knf.  Attorney  Generah 

Sir  Francis  WiKnington>  Knt.  Solicitor  G^- 
nerdl^ 


0 


The  King  againfi  Tfidmas.  t^fc  107, 

RDER  of  fefliorls  Upk)n  a  repnUdfdthtr  of  t  child:  Ah  order  o^ 


maintenajice  Co 
pay  fo  much  a 

I  MotrAb  b  (jiKlfli  iti  for  tiiat  the  order  wasi  that  he  fiiouid  pay  ^^^^^^^^"tt 
bmiich  a  ^tt\i  <*  till  farther  orders"  which  the  juftice^  had  no  bad. 
power,  by  the  ftatute,  t6  mafcej  for  that  «  further  order"  may  be  Poft,i3a.  256.     i 
fcciy  years  hence  1  now  after  the  child's  ♦  death  or  arrival  to  twenty-  ♦  £  130  j  // 
<Nie  yeifs  of  age^  the  YepuUdfatbtr  is  difcharged.  / 

$ualbiJL  {a) 

U)  te  the  cafe  of  the  Krof  v.  S^booroey  pM^  ps^e  iyu  ind  the  cafes  there  tc^ 
loMlto. 

Vo2..IIf  K  2inzon 
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Cafe  108.  Zinzon  againft  Talmafh. 

Hilary  Term^ii  fcf  32  Car.  2.  Roll  ^00. 
IT  RRO  R  on  a  judgment  in  the  Common  Pleas  in  qedmcnt. 

The  cafe  on  a  fpecial  verdid  was,  a  copyhold  is  granted  to  A.  B« 
and  C.  fucceffively,  as  named,  fecundum  confuetudinem^  &r.  A  cuf- 
torn  is  found,  that  if  an  eftate  be  (b  granted,  the  party  that  is  firft 
named  and  is  the  firft  taker,  may  furrender  the  land  into  the  lord's 
hands,  and  fo  defiroy  and  determine  the  whole  eftate,  &c.  A.  tenant 
for  life  by  copy,  remainder  to  B.  for  life,  remainder  to  C.  for  life, 
and  in  the  manor  is  fuch  a  cuftom  as  iifbrefaid;  A.  and  the  lord 
join  in  a  deed  of  covenants  to  levy  a  fine,  and  afterwards  they  levy  a 
fine  accordingly  to  the  ufe  of  other  peribns. 

The  queftion  is  i^etfaer  diis  be  a  good  furrender  ? 

Mr.  Pollexfen.  That  this  is  a  good  cuftom  is  no  queftion; 
for  A.  is  intended  the  purchafor,  and  dierefbre  this  cuftom  may  be 
reafonable  enough.  But  then  we  muft  enquire  what  kind  of  furredder, 
and  i/idiat  aft  is  fufScient  to  make  a  furrender  within  this  cuftom.  It 
is  not  found  diat  in  the  furrender  any  efbte  fliould  be  expfefTed,  but 
only  diat  the  furrender  fhould  be  into  the  lord's  hands ;  and,  in  the 
firjt  inftitutey  furrender  ought  to  be  general ;  fo  herrf  is  no  particular 
mode  found  neceflary.  The  words  are  that  «  by  the  cuftom  of  the 
^  manor  fuch  firft  taker  may  furrender  the  land,  according  to  die 
"  cuftom  of  die  manor,  into  the  hands  of  die  lord  :'*  now  tide  words 
<<  according  to  the  cuftom"  are  not  material,  for  what  is  it  to  fur- 
render according  to  the  cuftom  of  the  manor  ?  For  diere  are  a  great 
many  cuftoms  belonging  to  all  manors  wherein  are  copyholds  i  and 
amongft  thofe  is  a  furrender  fitxn  tenant  to  lord;  it  is  the  fame  in  all 
manors,  and  diere  is  no  cafe  of  any  particular  manor  where  a  certain  ' 
mode  is  required  in  furrendering  or  giving  an  eftate  to  the  lord :  if  it 
had  been  ^^  to  another's  ufe,"  then  the  lord  would  be  only  an  inftm- 
ment  of  conveyance,  and  then  all  the  pardcular  modes  *  muft  be  ob« 
ferved,  as  rod,  pen,  &c.  and  there  muft  be  an  entry  of  it  in  the  rolls  ; 
but  in  this  cafe  it  is  only  to  drown  the  particular  dhite.  Now  by  die 
deed  and  fine  there  is  a  furrender,  and  it  is  a  good  furrender  wherelb- 
ever  there  is  a  confent  that  the  copyhold  eftates  (hall  be  drowned  and 
extindl,  whedier  it  be  exprefTed  in  words  or  deeds  :  a  bargain  and  fide 
to  the  lord  is  9  furrender,  Jones^  141.  a  parol  agreement  adjudged  a 
furrender,  i  Leon.  181.  and  a  freehold  eftate  for  life  may  be  furren- 
dered  without  deed ;  as  is  i  Inft.  318.  B^o.  tit.  **  Surrender^  35." 

Maykard  Serjeant  for  die  defendant  in  die  writ  of  error.    If  A« 

had  done  it  by  deed,  I  think  that  not  fufScient,  and  here  is  not  A 

much  for  it  is  only  a  covenant }  now  certainly  a  covenant  is  no  fiur* 

4  itodar: 


Ifacopyho*d 
eftate  be  granted 
to  A.  for  life, 
remainder  to  B. 
for  life,  remain- 
der to  C.  where 
the  cuftom  of 
the  manor  is, 
that  in  an  eftate 
(0  granted  the 
perfon  firft 
named  may 
furrender  the 
eftate,  according 
to  the  cuftom  of 
the  manor,  into 
the  lord*i  handle 
and  tlerebjr  de<- 
firoy  the  re. 
mainders^and  A. 
join  in  a  fine 
Jar  conufstice 
witli  the  lord, 
tonireying  the 
eftate  to  other 
perlbnt,  the  re- 
jnainders  are  not 
thcffbydeftroy- 
cd,  itjT  at  the 
incerefti  of  third 
fi'fons  are  con- 
cerned, a  fine 
ihall  not  becon- 
fi dered  a  Jur^ 
render* 

S.  C.  PoUexf. 
561. 
S.C.i  Jonea» 

S*  C.  Ray. 401. 
Ante,  82« 
Poft,i53. 
3  Co.  77. 
s  Roll  Abr.406. 
Cro.  Elis.  68$. 
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render:  and  for  die  fine  that  conveys  the  land  to  a  third  perfon:  a  Zinsom 
leafc  is  not  a  furrender  according  to  the  cuftom  of  the  manor,  but  ac-  Talmaik 
cordii^  to  the  common  law.  A.  paiTes  nothing  by  the  fine ;  this 
eftate  cannot  pafs  by  that  conveyance,  being  a  copyhold,  and  it  only 
'concludes  him  by  efloppel.  A  cuftom  is  always  infra  manerium^  and 
a  matter  extra  manerium  can  never  be^by  the  cuftom,  as  a  cuftom  to 
have  common  out  of  a  manor  is  void.  Now  it  is  impofiible  a  fine 
can  be  (aid  to  be  a  furrender  fecundum  confuitudinem  manerii ;  and 
the  end  of  it  is,  that  all  perfons  may  know  who  is  tenant ;  none 
but  the  lord  pafles  any  thing  by  his  nne  :  I  confefs  a  man  may  fur- 
render in  any  part  of  me  world,  but  then  it  is  not  fecundum  confuetu^ 
dinenti  becaufe  die  particular  eftates  muft  be  drowned  fecundum  con* 
Jitetudhumi  and  this  cuftom  muft  be  taken  ftridlly,  and  certainly  the 
firft  taker  cannot  bar  the  remainder  by  deed. 

The  Court.  If  it  were  but  one  fingle  eftate  a  fmall  matter 
mjeht  fuffice  to  throw  it  into  the  lord's  hands ;  but  here  is  the  inte- 
reft  of  a  ditrd  peribn  concerned.  It  is  by  a  cuftom  that  this  re- 
mainder only  can  be  barred,  and  that  cuftom  ought  to  be  ftriddy  pur- 
fued,  therefore  a  furrender  by  implication  will  not  fuffice :  and  Mr. 
Pollexfen's  conftru£lion  would  take  away  the  afturance  of  the 
copyhold  titles  which  is  accounted  the  beft,  becaufe  none  can  *  have  *  [  132  j 
a  ride  but  that  which  may  be  feen  on  the  court  rolls. 

And~the  judgment  was  aiffirmcd. 


The  King  againft  Selbourne.  Cafe  109. 

Q  R  P  E  R  of  feffions  for  the  maintinance  of  a  iajlard  childjuzughtj  J^J^^ 
becaufe  no  order  firft  made  by  the  two  next  juftices  of  the  an  crdtr  of 

peace,  (a)  maioteoancc 

iSaUc 
Older  to  pav  fifty  pounds,  or  any  fuch  odier  fum  ingrofs,  is  ill ;  ^^^  ^^ 

nmcB  It  be  for  weeks  paft  from  the  birth  of  luch  child,  or  for  the  therofa  baftard^ 
dttive  of  midwifiry  and  other  neceflaries  in  the  woman's  labour,  child  may  be 
nWA,  my  Lord  Hale  held,  that  die  reputed  fiidier  was  liable  to;  J|[^*^^^? 
dioug^  die  words  of  the  ftatute  feem  only  to  intend  a  maintenance  money  expended 
from  the  time  of  the  order;  (b)  but  die  rather  is  not  compellable  to  »« its  keep, or 
gift  tile  diild  a  portion,  or  to  put  it  out  apprentice,  (r)  ©f'iS  d^ISI 


(«)  Bj  3  Caiw  X.  c  4.  r.  15.  **  judicet  feffions  have  in  this  caic  an  mgmal  jtirif- 

*  of  the  peaces  in  their  (e^trui  feffions,  may  diffkn,  Wood*s  cate,  %  Bulft.  355.  Rex  v. 
<■  d^aodcncatc  all  things  concerning  that  Clegg,  t  Stra.  475.  Rex  v.  Greaves, 
**  fift  of  the  flatvtc,  18  Elis.  c.  3.  which  ^Dougl.  63a. 

"  nhttt  Co  kfisnl  cbUJreVfthzt  by  juftices  {h)  See  Rex  v.  Sherman^  i  Vent.  210. 

*'of  dK  peace  1b  the  (ereral  counticiare  Rex  ▼.  Smith,  i  Bott  P.  L.434.  pi.  585* 

*  hf  dnt   ftaciite  limited  to    be  done.*'  Rex[v.  Odaro,  x  Salk.   114.  and  Rex  n 
tiii»  ftacote  it  was  held   that  the  Eve,  poft,  2^6.  Rex  ▼.  Moravia,  x  Bott 

MM  bod  aomtfaority  to  meddle  in  the  P.  L.  437.  pi*  Jq6. 

^'hdtuijf  oDtii  two  juftices  had  (r)  Rex  v.  Wiliey,  X  Bott  P.  L.  436* 

■lit  OB  ofiier  thcioUiy  Slater's  cafe,  Cro.  pi.  593. 


Poft.256. 


Cm  ^u  hu  Uu  BOW  ietdod  that  the 


Kz  It 
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<{•.  If  an  order  It  IS  luught  if  to  pay  fo  much  a  week  till  fuch  an  age,  widiout 
of  maintenance  frying  "  if  it  livc  fo  long :" — TaTwn  quare  of  this,  for  the  law  feemt 
^^i^k^uilt  othcrwife,  becaufe  an  order,  though  fo  general,  will  determine  upon 
jucb  amsie;'  be  the  child's  death  ;  for  its  maintenance  ceafing,  the  weekly  payments 
good.  f^^  j^  maintenance  muft  likewife  ceafe.  {^d) 

Ante,  119. 

{i)  But  fee  BorweIl*t  cafe,   i  Vent  4S.  1    ^roL   Mr.  Conft'«  edition  Sett's  Po«r 

Rex  V.  Bacebakcr,  2  Salk.  47S.  Sinith*t  Laws,  ch.  S.  fed.  8.  where    ill  tbe  cafet 

cafe.  Sell  and  Rem,  64.  cMtfrtf,   and  Rex  upon  this  fabjea  arc  CoUefted. 
V.  Shcdy  »  Stra.  788.  Mcwd.    Sec  alfo  dw 


Cafe  no.  Manling  againft  Smith. 

^Jl!lr'w'&r  1  ^  ^^  of  artUlis  in  THE  arches,  if  a  copy  of  them  be  denied,  a 
Um  forrefufing  prohibition  lies,  as  well  as  in  cafe  of  a  Ubil  when  a  copy  of  tfiat  is 
topjofsrtklesM  denied,  I  a)  but  it  is  only  quoufqufy  fcff. 

veil  as  copy  of 

llbeld  4Edw.4.  pl.37.     iVenL5. 251.    Hard«  364.      x  Sid.  403.    Raj.  170.    CrQbJac.37. 

4  Mod.  308.    Salk.  553. 

(«)  See  the  ftatutet  2  Hen.  5.  c.  3.  and  2  Edw.  6*  c.  13. 


Caie  III.  Anonymous. 

Z^i^^^  A  CTION  upon  Ae  ftatutc  of  i  RicL  3.  c.  3.  Oat  none 
the*  addition  of  a  fliould  fcize  fdoHS  goods  before  convidion. 

word  is  not  bm* 

teriaiy  if  it  do  After  Verdid  it  was  moved  in  arreft  of  judgment,  for  dnt  the  dc* 

aoteniargetiic  daration  recited  the  ftatute  and  iajld,  <<no  Iheriff,  nor  uader/keriffi 

^^l^"^  **  nor  efcheator,  nor  any  other  peribn  j**  and  in  the  ftatute  under  Jot'- 

*^  54*  i94»  y,^  jupe  not  mentioned,  (a) 

Yet  held  that  this  does  not  enlarge  the  ftatute,  for  that  it  is  inchid- 
•  [  133  ]    ed  in  the  word  ^  flieriftsi"  and  then  •  it  is,  «  nor  any  oAcr  peribQ»'* 
and  therefore  that  is  well  enough. 

Xfawy  cannotbe  ANOTHER  EXCEPTION  taken  was,  for  that  it  £iys  ^  iena  et  cM^ 
^*^'^*  ^  /tf/V*  and  dicn  alledm^  iw^ifx  and  gmtdrP  whereas  mnuy  is  not 
r/JhTJSnf    included  undef  hona^  Fifth.  Air.  tit.  «*  Brie/;'  312. 


gM^i. 


But  it  was  lanfwered,  diat  it  is  true,  memy  canno^  be  demanded  by 
i^  name  of  i^im,  vet  it  may  be  granted  by  that  name,  for  the  perfcn 
who  has  zgnnt  of  bona  feUn*  et  fugitivorum^  fliall  widiout  doi^C 
have  his  r^y  money,  though  a  declaration  for  money  is  ^  pre  peen* 
^  niis  nueheratis.*^ 

(«}  UBitr  Bftrigi  iff  aMntioncd  in  til  the  printid  c4iU«fl|ii  of  thlt  ftatnfe. 
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T'hirdly,  The  ftatute  fitys  only  bona^  and  the  declaration  is  bona  Themif-recitii 
€f  catalla.  ^^^^  ^^  ^^^^ 

Anfwered,  that  the  verdift  helps  it  by  giving  twenty  pounds  da-   i*  ', 
«agcs^r^i^«n,^/r//7^  for  thb  defendant.  D006I.97.  «./«. 

Agreed,  That  notwithftanding  a  pardon,  a  man  may  be  faid  con-  ^^'•J?'!'  *"* 
t^f^  withm  this  ftatute.  c.  3.  though  the 

fnviSi  be  pardoned* 

Another  Exception  was,  that  it  is  «  dlverfa  bona  et  cdtalla^*  a  declaration  in 
AND  AGREED,  that  in  trerpafs  it  is  naught,  otherwifc  in  cafe  or  dekU  '^^'^jf  ^^ft 
with  averment  that  they  are  the  feme  goods,  which  will  be  a  bar  in  fwmtiy  c^^ailxm 

another  action.  ^«r  another 

adtinn  for  fame 

Judgment  for  the  plaintiff.  ca^fe* 

Afliurft  againji  Mingay  and  Farrcr.  Cafe  1 1  a* 

Hilary  Term^  31  W  32  Car.  2.  Roll 

COVENANT*     A.  leafes  to  two,  rendering  rent,  &c.  one  A.grantaalctfe 
leafes  to  the  other  all  his  part,  &c.  A.  affigns  his  reverfion  to  B.  ^«'  yean  to  B. 
who  accepts  the  whole  rent  of  the  leffee,  to  whom,  &c.  covcnin't  for 

The  qucftion  was  whether  B.  may  charge  die  other  with  cove-  [hei^Iffig", "To* 

VOtf,}  pay  the  rent  to 

/■       1   /r         /<•  A.  and  his  af- 

Agreed  by  all,  that  m  cafe  a  leflee  aiiign  over  his  eftate,  and  ^»5n«  according 
die  rent  is  accepted  of  the  affignee,  that  then  the  leflee  is  not  charge-  ^^^^^^  %^\ 
able  with  debt  for  the  rent  after  the  aflignment.  tl^"wnfen7of 

But  it  was  also  agreed,  that  covenant  lies  againft  fuch  leflee  remainder  of  Wf 
after  fuch  aflignment  and  acceptance ;  for  being  an  exprefs  covenant,  Jntcreft  in  t'he 
ih^  acceptance  of  another  will  not  difcharge  the  covciiantor,  A^^IeceWe*  the 

But  here  die  doubt  is  concerning  the  aiEgnee  of  the  grantee  qf  the  ^'^'^  '^"^  ^on* 
reverfion,ifhcfliall  have  covenant?   Now  the  ftatute  qf  32  i/^;i.  8.  r.  ^In^tflSw, 
«  34.  feys  that  affignees  of  reverfion  fliall  and  may  have  covenant,  l^c.  reverfion  to  D. 
«*  indie  fame  manner  that  the  leflTor  might  have  hii ;"  which  is  as  much  ^-  "  •fl»gncc* 
as  if  he  had  i»een  party  to  die  deed,  and  in  cafe  of  reparations  it  is  fo.  ^VJ'mTinuir 
In  die  cafe  of  Bayly  v.  Fordy  {a)  it  was  refolved,  that  an  ♦  aflignee  covenant  a^ainft 
of  a  term  fliall  have  covenant  by  way  of  retainer  againft  the  afljgnec  ^-  ^o'  f*"^  «c- 
of  die  reverfion,  and  in  die  caib  olBatchelor  v.  Gage,  [b)  h  is  re-  ^fli^n^^^J^.thj, 
folved,  on  a  covenant  not  tQ  erect  any  building  in  the  garden,  that  intcreft  in  the 
notwithftanding  an  aflignment  and  acceptance  of  the  rent  from  the  ^«^"»  ^^  C.  for 
affignee,  and  deadi  of  die  leflee,  yet  it  being  an  exprefs  covenant,  an  TdFef  caVdif- 
affion  of  covenant  lies  apinft  the  executor  of  the  leflbe.     Now  he  in  charge  him  oy 
reveriion  is  without  doubt  as  much  concerned  to  have  the  rent  paid,  **•*  »'^««"«  fro« 
OS  to  have  die  houfe,  &c,  repaired.  '^i^tLZ'L' 

theaffiznec  ofe^ertrcrfionihallhavcadTantagc  by  the  31  Hen.  8.  c.  S.C.i  Junes  144.  S.C 

L^lyEoC.  135.     Poft,200.    N.Lut.  97.  »»«»»"•    Cowp.  803. 

♦  [    I  J4  ] 
U)  Bayley  ▼.  Hoghcs,  Cro.  Car.  137.  (*)  Cro.Car. 

i  C.  loses,  H>«  ^ 

^  K  3  Saukders 
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AfMvttT  Savni^ers  e  contra.  In  Acfrfl  injiituu  (A)  where  Lord  Coki 

Mii^AT.  expounds  this  ftatute)  he  (ays  it  extends  not  fo  fiur  as  the  words  feem 
to  include ;  for  the  payment  of  a  fum  in  grols,  the  delivery  of  com  or 
the  like,  is  not  within  it  Now  fuppofe  the  leflee  and  anodier  had 
covenanted  to  pay  rent,  it  would  have  been  collateral,  and  the  af- 
fignee  could  not  have  taken  advantage  of  it ;  for  as  to  the  third  perlbn 
covenanting,  the  leflbr  has  it  not  as  a  leiTor ;  now  in  our  cafe  die  ac- 
ceptance of  Farrer  for  his  fole  tenant  makes  Mingay*s  covenant  to  be 
collateral ;  and  Aftngay  is  only  chargeable  with  the  covenant  to  die 
leflbr,  for  he  is  now  a  collateral  perfon,  and  chargeable  only  widi  the 
covenant,  and  not  with  the  rent :  and  for  his  part  he  faid  oe  diought 
if  a  releafe  had  been  of  the  rent  to  Mingay^  after  the  affignment  and 
acceptance,  it  would  have  wrought  nodiing ;  and  there  is  a  great 
difference  between  this  cafe  and  that  of  Brett  v.  CumberUmdy  (r)  for 
there  the  acceptance  was  before  the  grant  of  the  reverfion,  and  ib  the 
covenant  was  fetded  by  the  acceptance ;  and  he  fues  him  on  the  cave« 
nant  as  on  a  collateral  fecurity,  not  as  tenant 

CvRiA.  My  Lord  Coke  fays,  "  ccJlateral  things,**  but  Mr. 
Saunders  interprets  this  of  **  colbteral  perfons  ;**  now  Ae  rent  is 
no  collateral  thing  though  the  perfon  be  fo,  for  here  was  reallj 
cnt  due  from  Aftngay. ,. 

Adjomatur.  (d) 

{k\  Co.  Lit.  1x5.  it  11  faid  that  the  nutter  wai  agiced  htm 

(e)  Cro,  Jac.  521.     See  1  Bulft.  18ft.  fore  judgment,  but  by  S.  C.  %  Jooet,  144. 

\d)  See  the  whole  ot  the  pleadings  in  it  appears  that  In  Eafter  Terra,  33  Cv.  ft. 

this  caie,  Lilljr^s  £nt.  135  to  137,  where  judgment  was  given  for  the  pUinti£ 


Cafc  113.  ♦  Pilkington  againji  Peach. 

If    I  f  (^  A  SE :  wherein  the  plaintiff  declares  upon  a  quantum  nuruit  for 

ofii  houfe  te  ^  houfe,  and  alledges  an  entry  and  enjoyment  for  fo  long  a  time, 

fnade  to  an  aRtm  &c.     Upon  non  ajfumpfit  pleaded  diere  is  a  ipecial  verdi^ 

STtificiTf  which 

IS  void  by  the  It  was  found  that  the  defendant  was  an  alien  artificerj  and  die 

S-Te.  whe"h«  fl^^teof  32  Hen.  8.  /.  16.  f.  13.  which  makes  leafes  to  diem  void, 

theleflbrcan  ^  ^nd  finds  an  indenture  of  leafe  by  the  plaintiff  to  the  defendant  for 

have  an  aAion  the  time  mentioned  in  the  declaration ;  and  that  there  was  no  (pedal 

i^utati^*'."'*  promife  befides  die  indenture  of  leafe ;  et/t,  ^c. 

^s!^^*d ^  '^^^  queftion  was,  whether  a  quantum  meruit  lies  in  this  cafe? 

I  Sid.  308.  i(  ^^  urged,  that  in  cafe  a  bond  be  founded  on  an  ufuriouscon- 

s  Danv!  247!  tr2£k^  which  is  vacated  by  die  ftatute,  no  quantum  meruit  lies,  beooife 

9  Mod.  1C4.  the  very  contract  in  fuch  cafe  is  void.  A  promife  in  law  (a)  takes  plact 

\^e^^'  '*'  ^"jy  where  there  is  no  adual  agreement :  in  this  cafe  he  is  no  tret 

Ld/Ray.2S3.  pafler,  and  can  be  accounted  but  a  tenant  at  fufferance^  and  then  no 

*5V  affumpfit  will  lie,  becaufe  there  is  no  privity  at  all.     An  ajjianpjit 

1  B*c^b?*82  ^^^  *^  *  ^^^^  pcrlbnal  thing,  but  this  favours  of  the  real^* 

%  Via.  Abr.a6o,  ^^j  B»t  fee  6  Mod.  131. 

The 
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The  Court.  The  intent  of  the  ftatute  was,  that  no  alien  artifi^  Pilkiw ctom 
€ir  ihould  have  a  permanent  eftate,  and  alfo,  ^at  they  (hould  not  pt  ach« 
exercife  any  trade  here,  and  this  ftatute  making  void  all  leafes  of 
houfes  to  them,  vi^as  thought  the  moft  efFedual  means,  and  this 
fuanhiM  meruit  will  evade  the  ftatute  if  good.  Yet  are  diere  other 
ways  to  evade  it,  as  to  make  an  agreement  for  fo  long  as  you  and  I 
pleaie,  at  the  rate  of  twenty  pounds  per  annum^  and  an  affumpjit  will 
lie  thereon,  or  you  fliall  have  my  houfe  for  fo  lon^  as  you  and  I 
pleafe  for  fo.  much  as  it  is  worth.  Yet  it  was  agreed  that  a  contraH 
which  amounts  to  a  leafe  is  void  by  this  ftatute. 

jUjmmatur. 

There  was  cited  in  this  cafe  by  Raymond  Juflia^  the  cafe  of 
Jivan  V.  Harridgfy  where  a  bond  for  performance  of  covenants  in 
foch  a  l&iie  was  adjudged  void,  it  is  in  Sid.  308.  and  the  cafe  is  ♦  *  [  ^3^  ] 
likewife  reported  in  2   Keb,   116.  and  in  I  Saund.  6,  7,  ^c.  and 
agreed  by  all  the  court  and  counfel  at  the  bar  to  be  good  law. 

jidjernatur.  ^ 

Holmes  againft  Maynell.  ^^^  ^  '4« 

Trinity  Ttrmy  31  Car.  2.  Roll  1102. 

IT  JECTMENT.  Special  verdift.-    Ifaac  Maynell  devifes  all  ifateftatorde- 
*^  his  lands  to  Elizabeth  Maynell  and  jfnne  Maynell  his  two  daught-  ^»^«  **  ^'  **'»• 
ers  and  their  heirs,  equally  to  be  divided  betwixt  them,  "  and  if  they  B."bis'^*^ 
tt  die  without  iffue,  then  to  my  nephew  Francis  Maynell  znd  the  heirs  daughters,  tnd 
^male  of  his  body,  with  divers  remainders  over  :'*  one  of  the  daught-  '*»«"  ^«*"» 
crs  dies  without  iffue.  &'u^l.t 

The  queftion  was,  whether  this  remainder  to  Francis  Maynell  ^^d!^t\Lut 
Ihould  take  efFed  immediately  for  a  moiety,  or  fhould  wait  till  the  iflue,  then  to  hit 
death  of  both  daughters  without  iffue  ?  nephew  c.  and 

the  heirt 

Mk.  FivCH  for  the  plaintiff.    Thefe  words  muft  be  taken  diftri-  J^*  °(  J^ 

butivdy,  as  if  two  tenants  in  common  ioin  in  a  grant  of  a  rent,  though  daughtei^ 

the  words  are  joint,  die  grant  is  double,  and  they  ought  to  be  taken  l»ve  feveral 

eBfcretivii  as  is  the  cafe  of  Jyler  v.  Chep.  (a)   one  devifed  his  lands  ^J^eti^.'^^f^ 

to  his  two  fons,  and  to  the  heirs  of  their  two  bodies  ;  and  (ays  that  the  death  of  ^'^ 

his  executors  Ihall  have  his  land  till  they  come  to  their  feveral  ages  one  of  them 

of  twenty-one  years  5  one  attains  the  age  of  twenty-one  jrears ;  and  JJ^eJ^^moic'^"** 

it  was  held,  that  that  fon  might  enter,  for  the  words  being,  «  till  fhVunotgo  im. 

•*•  Acy  fliall  accomplifli  their  Jeveral  ages,"  i.  e.  reddendo  fingula  ftn^  mediately  ro  the 

eti/,  when  either  came  to  the  age  of  twentyr-one  years,  he  fhould  JJjJ^'  Jj'^ 

ve his  part:  {b)  andifitfliould  be  otherwite,  then  the  furviving  withd!^fu". 

«  ^      •  -  ^  «  ▼iving  daughter 

Vf  way  of  rra/i  rmiunder S.  C  »  Jonet,  171.    S.  C.  Ray.  451.    S  C  Pollcxf.  425.     S.  C.  Skin. 

17.     Poa,    I5»-    Dyer,  303.    Cro.  Jac.  104.  448    695.    Cro.  Car.   7^.  Hob.  33.      3   Leon.    19 
sBani.367.  441-    *Stra.  969.     1  Atk.  579.    Cowp.797. 

(*)  Cro.  Jac.  159.    S.  C.   i  Brownl.  {h)  See  Dayenport  v.  Oldii,    i   Atk. 

147.    Ycl?.  183.    1  Bulft.  41.    1  Eq.      579, 

Iw  4  daughter 
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daughter  would  have  a  remainder  in  the  other  part  hj  implication! 
whereas  eftates  made  by  imphcadon  are  never  favoured  in  law^ 
and  never  allowed  but  for  neceffity ;  as  if  a  term  be  deviicd  to  a 
ftraneer  after  the  death  of  the  devifor's  wife,  if  there  be  no  more 
fhe  inall  have  no  eftate,  but  if  it  were  to  executqrs  after  his  wife's 
death,  there,  of  a  neceffity,  the  wife  has  an  eftate  for  life,  becaufe 
there  is  none  elfe  to  enjoy  it,  and  the  teftator  plainly  fays,  the  exe- 
cutors (hall  not  have  it  uU  after  her  death ;  ankl  here  is  nothing  found 
in  this  veidid  that  iBould  induce  a  belief  that  the  teftator  intended 
#  r  jnj  ]  anyfuch  thing  as  crofs  remainders:  they  have  (everal  *  freehold^ 
and  feveral  inheritances ;  the  fubfequent  words  dierefore  (hould  be 
fever^  \  he  has  exprefsly  given  them  an  ejiate  iailj  and  that  in  (e- 
yeralty,  and  therefore  no  eftate  by  implicatipn,  for  the  law  never 
creates  an  eftate  by  implication  where  the  party  has  given  an  ex- 
prefs  eftate:  Clark^s  cafe^  (r)  i^  exprefely  foj  and  2  ^/A /!/•  JJc- 
mainders^ /^l6.  ^  Leon.  X4.  fJJ 


Vide  PoU.  Rep. 
17*. 


Vide»Cro.4x6. 
Moor^  853. 
I  Rol.  833. 
83s,  836. 
1  Moj.  263. 
»Jo.  107.173. 


Mr.  PoLLEXFENy^r  the  defendant  argued,  that  he  in  the  ren^ain^ 
der  cannot  fake  till  they  die,  1.  e,  both :  here  the  firft  words  do  ori- 
ginally give  them  a  fee ;  but  then  come  thpfe  other  words,  «*  and  if 
they  oie  without  ilTue  then ;"  The  fble  reafon  why  this  is  conftrued 
an  eftate  tail  is,  that  purfuant  to.the  party's  intenuofi  he  in  remainder 
maybe  let  in,  and  therefore  it  will  be  hard  to  ftretch  it  any  further 
for  his  advantage  who  has  nothing  but  by  a  ftretch.  We  myft  nevcf 
make  a  diftribution  to  deftroy,  but  only  to  ferve  the  intention.  (/) 
There  is  a  vaft  difFercncc  where  the  devife  is  to  three,  and  where 
only  to  two ;  no  crofs  remainder  (hall  be  admitted  in  cafe  of  three, 
becaufe  it  is  uncertain  to  which  of  the  furvivors  it  fliall  go  oh 
the  death  of  one.  He  cited  Gilbert  v.  Withy ^  {f)  Coriefs  cafe^  (^) 
Fuller  V.  Fuller y  {h)  and  the  cafe  of  Cole  v.  Levijion^  where  this  very 
point  was  adjudged  by  Lord  Hale,  and  this  difference  allowed 
good.  (/) 

This  cafe  was  argued  again  but  I  heard  them  not. 

But  in  Michaelm;js  term  following,  Sir  Francis  Pembertok 
being  then  Chief  fuftice^  delivered  the  opinion  of  the  court  in  thefe 
words,  or  to  the  lilce  efl'e£t.' — The  cafe  arifes  only  on  the  clauie  of  thp 
will ;  and  the  queftion  is,  whether  Francis  Maynell^  the  remainder- 
man, fhall  have  any  eftate  in  part  of  the  land  on  the  deccafc  of  one 
daughter  without  iflue,  during  the  life  of  the  otlier  fifter  ?  And  wc 
are  all  unanimou fly  of  opinion  with  the  defendant  ^  for  we  take  it 
here,  that  the  IcfTor  of  the  plaintiff  is  to  have  no  eftate  till  both 


(0  Dyer,  331.    %f^%  Joner ,  t  7-^. 

\d)  Sec  Caubrc  ▼.  Mill,  Srra.  969. 
B.  R.  tt.  21.  Williamt  v.  Brown,  Stra. 
996.     Pcry  V.  White,  Cowp.  777. 

(<)  Res  V.  Rumbail,  Cro.  Jic.  448. 
Counden'f  cafe,  Hob.  33. 

(/)  Cro.  Jac  655.  %  Roll  Rep.  %%u 
I  E9.  A^.  190. 


(i)  Cro.  Eiii.  422. 

(i)  Mich.  Term,  24  Car.  »,  3  Kelt.  3, 
35.  83.  90.  ICO.  114.  193.  S.  C.  %  Ke>, 
856  S.  C.  I  Vent.  s24.<.-But  fee  as  to 
this  point  the  authorities  cited  at  the  end 
of  the  cafe. 


toghters 
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laughters  are  dead  widiout  iflue;  for  it  being  in  the  cafe  of  a  devife,  Holmis 
KPC  muft  be  ruled  and  governed  by  the  intention  of  the  party,  whe-  MA^'xtt. 
thcr  there  be  any  words  legally  to  carry  it  or  not.  The  cafe  of  13  ^  j^^  ,-^^ 
Hen.  y.pLi%.  (eems  to  msuLe  this  out  very  plain,  for  there  a  man 
devifed  his  land  to  his  ♦  heir  after  his  wife's  deceafe ;  and  it  was  held  *  [  ^38  J| 
that  his  wife  had  an  eftate  for  her  life ;  this  could  be  but  darkly 
coUeded  from  die  words,  and  yet  they  took  his  intent  and  mean- 
ing to  be  fo.  Here  is  a  plain  intention  that  Francis  (hall  have  no- 
thing till  bodi  children  be  dead,  and  it  is  fuch  an  intention  as  both 
nature  and  prudence  direAs ;  a  man  by  nature  being  to  provide  for 
his  children  before  any  others.  Behdes,  any  other  conftruftiori 
would  be  a  violence  to  the  very  words  themfelves,  for  it  is  <^  if  they 
«  die,"  /.  e.  **  if  they  both  die,  &c**  The  cafe  in  Leonard  (k) 
h  a  cafe  in  point ;  and  this  is  very  much  ftronger  than  that ; 
for  there  was  a  devife  of  feveral  parcels  of  lands  to  two  fons  Se- 
verally, and  then  it  is,  "  if  any  of  diem  die,  &c.  (/)  I  confefs  it  to 
1^9  an  anonymous  eafe^  but  I  do  not  find  any  book  to  impugn  or 
cpntradid  diat  judgment  There  is  the  cafe  in  Moor^s  Rep.  124.  and 
Higham  V.  Baker^  Cro.  Eliz,  1 6.  Glover  v.  Latches^  FrencharC s  cafty 
Pyery  [tn\  all  of  the  (ame  import:  I  take  that  di Moor  and  Crook 
to  be  all  one,  thoi^h  in  die  firft  book  it  is  anonymous  :  they  are 
'^  to  a  man  and  me  heirs  males  of  his  body,  and  if  he  die 
without  illUe  of  his  bodv,  &c.  ;*'  his  heir  female  (hall  not 
lake  by  this  devife ;  and  mis  is  plainly  according  to  the  in- 
tention Qf  the  party  devifor;  and  no  way  contrary  to  thisjudg- 
meiit.  Dyer  330.  As  to  die  cafe  of  Bryon  v,  Cauzon^  [n)  there 
is  no  colour  v^y  our  cafe  (hould  be  afFet^ed  thereby  \  and  I  have 
heard  great  opinions  againft  the  law  of  that  cafe  \  but  take  it  as  you 
will,  there  the  opinion  was  that  where  the  party  had  exprefTcd  his 
mind  in  particular  limitations  over  on  condidon,  there  they  would  not 
find  our  remainders  by  implication,  which  implies  that  if  there  had 
been  no  crofs  remainders  exprefled,  there  ihouid  have  been  fome  by 
fOiplication.  The  cafe  of  johnfon  v.  Smarts  («)  f^ems  the  ftrongeft 
c4e  againft  us;  there  a  devife  was  to  two  for  their  lives,  remain- 
der to  the  two  fons  equally  to  be  divided,  and  to  their  heirs,  and 
each  to  be  the  other's  heir,  and  if  they  die  without  ilFue,  then  to 
remain  to  a  third  pcrfon ;  it  is  faid  there,  that  on  the  death  of  one 
without  iflue,  his  part  (ball  go  to  him  in  remainder.  If  there  were 
fuch  a  cafe  I  think  the  law  is  quite  otherwife,  but  I  believe  he 
took  it  at  fecond  hand,  •  for  he  was  fcarce  of  age  fufficient  to  re-  *  [  ^39  1 
port  at  that  time ;  and  in  truth,  as  I  have  fecn,  by  a  manufcript 
fbewn  me  by  my  brother  Dolben,  it  was  the  opinioii  of  the 
court  upon  evidence  in  a  trial  at  Common  Pleas  bar:  there  was 
iiodiing  of  a  devife  in  the  cafe ;  for  it  was  if  a  copyholder  (hould 
liuke  a  furrender  to  the  ufe  of  A.  and  B.  his  two  fons,  and  if  one 
die  without  i(rue,  die  odier  to  beliis  heir,  and  if  both  of  them  die 
without  i(rue,  dien  to  C.  in  tail ;  and  the  court  was  of  opinion,  that 
if  A.  die  widiout  iilue,  B.  (bould  be  feifed  in  tail  thereof,  and  that 


S)  4  Leon.  14.  («)  Dyer  330. 

See  Coke  ▼.  Gemrd^  Sanad.  iS5*         (»)  1  Roll  Rep.  iSi. 
)^.  Jac  416.  448.  (•}  2  RoU  Abr.  416. 


during 


«3» 
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during  die  life  ofB.  it  fliould  not  go  to  the  ftran|er.  So  diat  diis  is  s 
very  ftrong  cafe  for  uSy  and  quite  miftaken  by  ^r.  RolU.  The  ode 
t^  Gilhirt  V.  ffttby^  (p)  according  to  the  account  that  Doddkibcx 
Jufiiu  gives  of  it,  is  bjr  no  means  to  be  cited  for  the  plaintiff; 
two  croft  remainders  ^1  very  well  ftand  tmther  but  otfaerwife 
in  cafe  of  diree,  for  that  would  make  fuch  conmfion  as  the  law  ab- 
hors; and  that  was  the  reafon  of  the  judgment  in  that  cale,  and  I 
take  it  to  be  found  kw,  {a)  Theie  are  me  principal,  if  not  all  die 
caies  that  were  cited,  and  I  diink  none  of  diem  will  impugn  our 
judgment,  but  it  is  agreeable  to  the  rules  of  law,  and  here  is  a  pr^« 
nant  intention  with  me  plaintiff:  The  Lord  Halb  dedaied  hunlSlf 
of  diis  opinion,  and  took  a  mighty  difference  between  die  cafes  of 
^divifimicS  aewvijmuedt  law. 

Judgment  for  the  defendant. 


(^)  Cra.  ]ac.  655.  S.  C  1  Roll  Rc^ 
sSi.    I  Eq.  Abr.  190. 

(f)  See  Lord  Camdea't  obfertatiofis 
on  l>odderidgc*s  opinion,  in  the  ctfe  of 
Twiidcn  ▼.  Lock,  Amb.  663.  The 
dodrine  that  there  cannot  be  crofs 
leroainder  created  between  more  than 
two  perfont,  feems  to  be  exploded,, 
Co.  Lit.  195.  b.  Mr.  Hargrave^t  edit, 
note  (i)  Wright  ▼.  Cadogan,  6  Brown*t 
P.  C.  156.  S.  C.  Cowp.  31.  and  a 
diftioAion  fettled  that  wherever  ciofe  re* 
nainden  are  to  be  raifed  between  tnoc^ 
and  no  more*  the  fr^mft'm  is  in  favour 


of  crofs  remainden ;  bat  that  where  thcf 
are  raifed  between  more  than  two,  the 
prefaippdon  is  «gainft  crofe  remainders, 
though  that  prefiunption  may  be  an* 
fwered  by  the  plain  and  manifol  iaten* 
tion  of  the  teftator,  that  crofe  reflBaindcft 
flwuU  be  raifedy  Davenport  ▼.  Olditt 
I  Atk.  579.  Comber  v.  Hill,  1  Stra. 
969.  Perry  v.  White,  Cowp.  777.  Phip« 
pard  V.  Mansfield,  Cowp.  797.  TwiHtai 
V.  Lock,  Ambkr,  663.  Maniott  v.  Town, 
ley,  I  Yesey,  102.  Atherton  ▼.  P^e^  4 
Term  Rep.  713. 


Cafe  ii5» 

Payment  of  the 
debt  and  cofts 
to  the  Iheriffon 
executing  a  Ca, 
Sa^  does  not 
difcharge  the 
judgment. 


[   140  ] 


Morton's  Cafe. 

T\  £  B  T  on  a  judgment.  The  defendant  pleads,  that  die  plainti/F 
had  profecuted  a  capias  ad fatisfaciendum  againft  him  upon  that 
judgment ;  that  fuch  capias  was  delivered,  to  the  (heriiF;  that  there- 
upon he  had  paid .  the  condenmation  money  to  the  IberiflF.  The 
plaintiff  demurs* 

And  PER  Curiam,  The  plea  is  naught;  for  he  is  not  bound  to pav 
the  money  to  thejheriff^  but  to  the  party ;  and  the  flieriff  by  that  wnt 
only  had  authority  to  take  his  bodyy  not  his  money.  Suppofe  diat 
the  fberiff  die  or  become  infdvent,  the  plaintiff  muft  not  lofe  his 
debt ;  otherwife  *  if  the  money  had  been  paid  to  the  plaintiiPs  attor- 
ney upon  record,  for  that  would  have  been  a  payment  to  the  plain- 
tiff himfelf,  (and  by  fome  it  would  be  otherwife  if  paid  to  the  meriff 
upon  z  feri facias). 

JuocMBNT  was  given  for  the  plaintiff  in  this  cafew 


Sir 
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Sir  John  Cutler  againji  Friend.  Cafc  116. 

^  A  S  £  in  the  Court  of  Common  Pleas  for  flander,  alledging  him  it  \%  aaionaUe 
^  to  be  a  juftice  of  the  peace,  and  a  deputy-lieutenant.    The  words  tofay  of  tjuftice 
were,  ^  He  is  a  papift  and  a  penfioner."  t^^'x^ 

It  was  moved  in  arrejt  of  judgment^  that  the  words  are  not  JJI) «  hc*u\"^. 
adtonable;  but  it  was  agreed,  that  to   &y  ^^  He  is  a  papift  con-  «V^anda 
vift,"  is  a^onable,  becaufe  he  cannot  be  an  executor,  &c.  and  it  is  "  penfioner." 
acHonable  though  no  fpecial  damage  be  laid;  but  "  papift"  is  not  ^^^^\ 
•*  fo;  and  it  is  clear  that  **  penfioner**  is  not  adionable,  uiilefi  joined  \  Ventlaes!^^* 
^  widi  other  heightening  words ;  cited  Cro.  Jac.  484.  RolL  i  Ahr.  Ray.  4S3. 
«  SO.     I  Leon.  335.  Papift'*  fpoken  of  a  bifliop  is  adHonable,  be-  ^JJf^'^^^V 
caufc  it  touches  him  in  his  office ;  but  this  reaches  not  the  plaintiff  skin/ 6g.  s^T 
in  his  office.    Knighton^  HulL^  Godbolty  and  2  BrownL  i66.  m. 

On  the  other  side  it  was  urged  ^t  he  might  be  turned  out  of 
his  office  for  being  tf^tf^^,  or  rather  it  is  inconfiftent  with  his  office; 
it  is  alledged  diat  he  was  at  that  time  a  juftice,  and  deputy-lieutenant, 
and  ftood  for  burgefs  in  parliament  when  the  words  were  fpolcen,  and 
^  penfioner'*  is  with  an  innuendo^  one  that  would  fell  his  vote  for 
money.  *<  Papift'*  as  to  point  of  a3ion  is  as  ^  thief,''  and  though 
not  convided  yet  he  may  be :  juftices  of  the  peace  are  to  prevent  die 
increafe  of  papifts,  and  to  diiarm  them ;  therefore  to  iay  ^  he  is  a 
japift"  is  a  refledion  on  him  in  point  of  his  office :  things  may  be  ac- 
tionable at  one  time  that  are  not  at  another  j  as  in  caJe  of  wafte  of 
wood,  reputed  timber  in  fome  places  that  is  not  fo  in  another :  papifts 
are  now  more  dangerous  than  formerly ;  the  cafe  of  a  bifhop  and  a 
juftice  are  much  the  fame,  both  being  as  judges. 

Lord  North  and  Wyndham  held  for  the  plaintiff;  the  others 
doubted. 

jlt^9urnatur.  (^7) 

(*)  See  the  cafe  of  Rae  ▼.  Sir  Thomas  *♦  eokiti^  and  fur  hringhg  In  the  princt  tf 

Clarges,   3  Mod.  26.     Poft,  ico.  where,  «  Walti  and  fopety  to  the  defiropng  of  t£§ 

on  a  writ  of  error,  it  it  held  ad  ion  able  to  <*  nation.^*    S.  C.  Salk.  694.     S.  C.    7 

lay  of  as  Iri(k  privy  counfclior,  a  deputy-  Mod.   107.      S.  C.    i  Viner  Abr. 


lieotenaat,   and    member   of  parliament.  And  thit  judgment  was  affirmed  on  writ  of 

**  bits  M  ^j^j/l/*     So  in  How  v.  Prenire,  error  to  the  Hcufe  of  Lords,  i  Brown.  P.-C* 

%  Ld.  Ray.  8x2.  to  fay  of  one  who  is  a  97.    See  alfo  Pealce  v.  Meller,  3  Mod* 

Juftice^  a  deputy-lieatenant,  and  a  candi-  X03.    Fry  v.  Crane,  8  Modt  283.  and  I 

date  /or  a  feat  in  parliament  ^*  Ht  is  aja^  Com.  Dig.  8vo«  z^y. 
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The  Thirtj-fecond  of  Charles  the  Second, 

IN 

THE    COMMON    PLEAS. 


Sir  Francis  North,  Knt.  Chief  Jujiice. 

Sir  Hugh  Wyndham,  Knt.     "j 

Sir  Job  Charlton,  Knt.  VjHftices. 

Sir  Crxswell  Levinz,  Knt.     J 

Sir  Robert  Sawyer,  Knt.  Attorney  General. 
Sir  Francis  Winnington,  Knt.  Solicitor  Ge- 
neral. 


Wayie  and  others  againft  German.  p  /. 

PROHIBITION  was  moved  for  in  the  court  of  Common  The foirftuii 
Pleas:  The  church  of  Su  Clement  Danesy  in  Weftmtnfter^  was  court  (haU not 
ruinous  and  likely  to  &11 :  the  Bijhop  of  London  gave  leave  to  pluck  it  ^  t^ihited 
down  and  build  a  new  one.     A  rate  was  made  accordii^Iy  for  re-  |ih^'^J^^*"& 
pairing  die  body  of  the  church  (the  fteeple  ftanding}.    Iney  fuggeft  t  panft  rate, 
that  the  rate  was  for  building  a  new  church,  and  not  for  repairing  an  ^^^  by  the  ma- 
old  one;  and  that  the  tax  was  unreafonable,  viz.  at  the  rate  of  ten  years  itftSom^  ^** 
to  be  paid  prefently,  and  that  they  had  not  leafes  of  their  houfes  for  fo  veftry  aflembied, 

long  a  time*  although  made 

^  '     for  the  rebttild- 

Thi  first  question  was,  Whether  the  parifh  might  not  be  ^^^^^' 
taxed  for  the  rebuilding  a  new  diurch  where  the  old  one  ftood,  diough  ^^he  chureb, 
the  foundation  be  fomewhat  enlarged,  the  church  being  made  bie-  although  it  be 

ger(tf).  fuggeftedthat 

^       ^    '  the  tax  was  mu» 

remfrntilip  «n4  the  libel  only  ftate,  that  the  parifliionen  were  Hibtfy  t^MtJ,        i     ■   i  Inft  4JK9«    *  Roll 

Abr.  337.    Liod.  53.  i  Salk.  165.  ' 

(tf)  Sec  the  ftatttte  13  Edw.  t.  Aetntm]  79.  194.  S36.  1  Mod,  1%%.%^^.  4  Mod. 
JfOStsg^.  5 Co. 9*  2lna  4S9,  F.N.B.  i^S,  5  Mod.  390..  Stnu  570.  And. 
j|0.    I  Ymt.  367.    Feph.  197.    t  Mod.      69. 

*l  Tut 
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Watt«  The  second  question  was,  Whether  thejr  could  tax  at  die 

'  GiMAii.      rate  of  ten  years  to  be  paid  prefently,  when  a  man  has  a  leafe  but  for 
one  year  (i). 

There  was  JifferWt  copy  5  Co.  66.  cited ;  and  that  when  a  tenant 
covenants  to  repair  a  houle,  and  pulls  it  down  and  builds  it  up  again 
fubftantially,  if  it  could  not  be  otherwife  repaired,  this  is  no  breach, 
Luttrelfs  cafe  (r),  7iA  Daniel  v.  CUrke  {d).  One  had  an  ancient 
mill  which  had  a  watercourie  to  it,  which  is  diverted ;  the  tenant  builds 
a  newmill,  following  die  ftream  in  the  fame  tenement;  and  held  well 
enough  {e) :  fo  a  new  church  in  die  lame  parifli  (/).  The  fpi- 
ritual  court  has  jurifdidion  of  the  principal  matter,  and  therefore  aiib 
of  the  acceilbry  {g). 

Baldwin  /  cmtra  argued,  that  in  cafe  of  neceffity  die  major 
part  of  the  parifli  fliall  bind  the  reft,  but  that  in  the  libel  they  do  not 
£iy  the  iwi^^^ft  made  the  rate.^ 

Lord  North  Chief  Juftke.  It  is  (aid  diat  the  parifli  or  feme 
of  them  did  ^  rightfully  make  the  tax,"  and  can  that  be  underftood 
odierwife  than  of  ^  the  nuyor  part  :*'  and  if  but  forty  of  the  parifli 
appear,  the  major  part  may  tax  the  whole  parifh  {h). 

Baldwin  agreed  to  the  cafe  of  the  mill  for  neceffity,  but  here 

^  £  X42  j    die  church  mi^t  have  been  *  built  on  the  lame  foundation  (/).   The 

pope  nor-  any  ecdefiaftical  power  has  to  do  with  the  building  of 

churches,  but  the  king  only ;  and  the  bringing  in  parochial  churches 

is  not  fo  very  ancient  as  is  pretended  {k). 

JsFFERiES.  A  peribn  of  another  pariih  could  not  have  been 
taxed  for  die  amendment  of  a  church  where  he  was  not  an  inha» 
bitant  (/).  Our  cafe,  as  we  la^  it  in  our  fuggeftion,  is,  that  the  fpi- 
jritual  court  has  refufed  to  adnut  our  plea,  ami  dierefore  we  hope  to 
have  a  redrefs  here  (m).  They  ought  to  have  gone  to  the  king  or  to 
have  got  an  a&  of  parliament.  Wc  alledge  in  our  fu^geflion  diat  die 
tax  was  not  made  oy  the  ittijority,  and  we  hope  yourlordfhip  will  not 
intend  upon  fuch  an  ambiguity  as  is  in  their  libel,  for  that  will  be 
certifying  of  their  libel  here.  The  freehold  of  the  church  is  in  abey^^ 
4mcey  and  therefore  without  the  patron  as  well  as  ordinary  it  camiot 
be  enlarged :  the  churdi-yard  is  confecrated  to  one  purpofe,  and  the 
diurch  to  anodier.    2  Roll  Rep.  147.  247. 

Lord  North  Chief  Jyftice.  I  have  only  to  confider  whether 
itbe  within  their  jurif^dtion:  if  they  wrong  you,  you  may  appeal. 

(I)  ft  RoU  Abr.  ftS9.     5  Co.  66.    Cro.  the  caie  of  the  Chamberlain  of  London, 

Biit.  6|9.     Hob.  at2.     Hard.  370.     %  500.62.   3  Leon.  164.    i  Roil  Rep.  109. 

Jonts  i«ft.     I  Mod.  194.  i6i.     5  Mod.  Brownl.  215. 

39a  447.     I  Vest.  308.     Lutw.  iot3.  (A)  See  Stoughton  v.   Reynoldt*  ForL 

%  Mod.  S.    Foru  346.  168.    Stra.  1045.    Cafes  T.  H.  274. 

{A  4  Co.  86;  (/)  Keilway  189.     The  Year  £«>ie»    < 


ii)  Hutton  58.  Hen.  7.  pi.  25. 

()Cro.J«c.  181.  (i)  ■"'    • 

(/)  CfO.  Elis.  557*    HQb.)9.    P«|&.  (/) 

2.  Slis*  i 

(l)  Poph.  I79*    a  Ron  Abr.  ft89.  isA  (»} 


Jc)  Cro.  Jac.  181.  (i)  Winch.  53.  63. 

(/)  CfO.  Elis.  557*    Hob.  $9.    P«|&>  (/)  But  fee  a  KoU  Abr.  289.     Cro. 

172,  -.«*.•  .      W».  659, 
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Wc  cannot  prohibit  unlds  they  incroach  on  our  jurifili^on:  irf       ^^J''* 

^^ery^s  cafe  In)  it  is  plainly  adjudged  diat  this  cafe  is  within  their      Ciiukf  AH. 

jurifdidion.    I  Uippofe  that  before  the  ftatute  of  a  juftice  of  the 

peace's  charring  an  hundred  upon  a  robbery,  that  a  majority  might 

have  proportioned  the  charge ;  certainly  a  church  may  be  new  built 

Aat  is  likely  to  fSdl  down,  suid  this  is  quite  diflFerent  from  building 

new  churches  where  were  none  before,  as  to  build  two  ia  a  pariin 

where  was  never  but  one ;  and  the  tenant  might  have  provided  with 

his  landlord  in  his  contraft  not  to  bear  the  charge  of  fuch  rates  and 

taxes.    It  is  clearly  of  fpiritual  jurifdidion. 

Wyndham  Juftice^  We  muft  fuppofe,  in  matters  of  dielr  jurif- 
didion,  that  they  go  according  to  their  laws :  for  the  buildmg  a 
new  diurch  where  there  was  none  before  the  kine  muft  agree, 
&C.  (5)  but  not  fo  for  buildmg  a  church  that  is  fallen  £>wn. 

•  Charlton  Juftice.    The  beft  objeSion  they  have  is,  that  die  *  [  143  ) 
Ubd  doth  not  (ay  abiblutely  that  the  major  part  agreed  to  this  taxi 
but  neverdieleis  it  is  of  ecclefiaftical  conuiance* 

Lbvinz  y^}^^*  When  there  was  a  pretended  power  of  the 
Popx  in  oppofition  to  thb  ring,  it  was  an  objedionfit  to  be  nade^ 
but  now  it  is  the  king's  ecclefiaftical  law.  But  he  doubted  of  the 
Ubel's  not  exprefsly  £claring  the  major  part's  confent  to  the  tax, 
and  therefore  was  for  having  it  amended ;  and  then,  Uc 

NoiiTH  C3>irf  Juftice  and  Wyndham  JuJlUe  conceived  it  well 
enough,  fince  it  was  £ud  to  be  rightfullj  taxedy  and  faid,  they  could 
not  take  notice  of  the  forms  and  modes  of  aUegation  ufed  m  thdc 
courts. 

And  (b  no  prohibition. 

And  I  never  heard  Aat  it  was  moved  in  any  other  court,  but 
diat  they  fitt  down  latisfied  and  paid  the  rate.    Sed  quare  legem. 

(>)sCaM.  Cio.  EUs.  659.  HbW  (#}  3  Inft.  soi.  Coda  Jvr.  Bed.  sit. 
su.    ScciSaiiJM.423. 
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The  Thirty-fecond  of  Charles  the  Second, 
THE     KI  NG's    BENCH. 


Sir  William  Scrooos,  Knt.  Chief  Jti/iice. 

Sir  TpoMAS  Jones,  Knt.  1 

Sir  William  Dolben,  Knf.     Kjujiicis. 
5£r  Thomas  Raymond,  iCf^^     J 
Sir  Robert  Sawyer,  Knt.  Attorney  General. 
Sir  Francis  Winnington,  Knt.  Solicitor  Ge^ 
neral. 


Lee  againji  Garret.  Cafe  ii8. 

T\EBT  upon  bond  conditioned  to  pay  money  to  the  adminiftra-  in  debt  on  • 

yj  tors  of  the  obligee  within  two  months  after  his  dece^e.    The  ^^^  ««"<**- 

^^dant  pleads,  that  there  were  no  letters  of  adminiftration  granted  ^r^^J^ 

>Q  two  months  and  more  after  die  obligee's  death ;  and  that  he  was  tdminlftrator 

'^y  to  have  paid  it,  but  that  there  was  no  adminiftrator  to  re-  of  the  obligee 

««i?c  it;    The  plaintiff  demurs  for  want  of  an  uncore  prljl.  m^*«*^ 

,  PoLLBXFBN.  There  needs  iio  tender  bccaufe  It  is  rendered  a  thing   i^iVrthathe 
^mffibleby  the  a£lof  God,  and  therefore  the  tender  is  excufed.  wu  ready  to  pi^ 
Wica  thc'condition  is  general  and  without  place,  we  muftfeek  him  it,botthitna  . 
if  widim  Ac  four  feas,  but  if  beyond  fca  the  forfeiture  is  faved;  but  ^.jjTJSd, 
fet  when  he  returns  the  principal  is  due;  but  when  the  a£t  is  made  withoat  fay!ag 
iQpoffible  it  is  become  no  ways  obligatory,  and  a  tender  is  executed.  ««^^^»  i« 

bid* 

Saunders  t  contra.    If  it  had  been  a  collateral  a£l,  and  the  s.  C.Ra7.4i(/ 
Wter  had  become  impoiEble  afterwards,  it  would  have  been  void,  N.L.  87.  m. 
but  not  fo  where  the  condition  is  parcel  of  the  dutv  contained  in  "'' 
die  obligation,  {a)  If  bond  be  for  payment  of  money  before  Aficbael-- 
«0f  to  A*  and  A.  die  inteftate  before  that  time,  and  no  letters  *of  ^  [  14^  T 
rtniniflbradon  be  granted  before  diat  time^  die  forfeiture  is  (aved,  yet 
die  debt  is  not  loft. 

And  judgment  for  the  plaintiiF. 

(*)  I  Jones,  171.471. 

Voun.  L  The 
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Cafe  119.  The  King  againft  Curtis,  Chriftian,  and  others. 

A«Mlr#,  INDICTMENT   for  their  information  againft  the  Duke  of 

Jougbitftatei    1  Buckingham. 
tkejury  to  be  * 

^T^rj^fin-       After  verdiS  it  was  moved  in  arrett  of  judgment, 

oiC^a^un^^       First,  That  the  venire  is  "  duodecim  probos  et  legates  homines^* 

According  to  17    and  the  ftatute  is  "  Uberos  et  legates.** 

EHs.  c.  6.  U 

r»<*-  Secondly,  It  is,  "  et  babentes  terras  et  tenementa  ad  vakren!* 

S.C.Rtym407.  twenty  pounds  a  year,  whereas  the  ftatute  is  but  quatuor. 

Precedents  on  the  crown-fide  are  always  probos  et  legalesy  except 
fome  few  fince  the  exception  taken.  l  Roll  Abr.  832,  Cro.  Jac. 
672.     Co.  Lit.  155. 

Adjudged  that  it  is  no  materia]  variance,  and  legales  includes  both 
Uberos  and  probos  :  and  viginti  includes  quatuor ;  and  the  ftatute  (ays 
four  pounds  a  year  at  the  leaft ;  (6  that  it  may  be  more,  and  it  is  the 
fubftance  which  is  regarded  by  that  ftatute. 

Judgment  for  the  king. 

The  ftatutes  of         It  was  faid  by  Dolbe  n  Jujlice^  and  not  denied  by  any  of  the  other 

^T^x^xo  judges.  That  indi&nents  and  pleas  of  the  crown-fide  are  not  withia 

pleas  of  the  the  ftatute  of  amendments,  for  the  preamble  is  "  pleas  between  party 

crowo.  •*  4nd  party.** 

Ante  »7. 

6  Mod.  269.  »7l»  %%u 

Cafe  120.  Gray  againfi  Dight. 

Trinity  Terntj  29  Car.  2.     RoUqd. 

Aoa^iooonthe  A  CTlON  on  th^  Cafe  by  a  churchwarden  for  a  malicious  pro- 

lidool^  dti^*'  fecution  of  him  iii  the  ccclefiaftical  court,  fetting  forth.  That  the 

t  churchwarden  defendant  fummoned  him  to  account,  upon  which  he  appears,  and  be- 

jo  account  in  the  jj,g  bid  by  the  judge  to  account,  he  docs  fo;  and  yet  the  defend- 

ib#iwiii£^at'hc  ^"'  profecuted  him  again^  and  went  and  told  the  judge  that  he  would 

hat  accounted  not  account,  on  which  he  is  excommunicated. 

before  I  though 

nothing  cnfue  Moved  in  arreft  of  judgment.  That  this  aftion  lies  not. 

but  excmmunie^m 

i{M$  and  the  BuT  HELD  it  does  lie  for  2L  malicious  profecution  in  the  court- 

SiS^the^a^  chriftian,  Cro.  Car.  29I.  i  RdllJbr.  112.  Hob.  203.  lyUd  v. 
ticulartof  the      Beny.     Cro.  Jac.  bby,     i  Rolljl. 

cavfe. 

S.C.Ra7ai*4i8'  And  this  was  adjudged  for  the  plaintiff,  though  they  did  not 
S.  C.  2  Jonas  (hew  the  caufe  on  which  ♦  he  was  profecuted,  but  only  to  account 
Poft  ici.'  2a6'    g^^cJ^Jy*     But  held,  to  cite  a  churchwarden  to  account  who  has  ac-% 

tBwrr.  X419.  4Burr.t974.  Dougl.  215.  i  Term  Rep.  5x8.  2  Term  Rep. 232.  i  Jo.  3x2.  lCo.63. 
Cro.  Car.  291.    Cio.  Jac  ^51.    C«o.  Uiz.  83s.    4TerA  Rep,  247. 

»  £  145  J    . 
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counted  before  is  aftionable,  though  he  go  no  further.   And  refolved         Orat 
the  a^on  lies,  though  nothing  enfuedbut  an  excommunication^  and  no       Dxqht. 
capias^  nor  any  exprefs  damage  laid;  for  this  Court  will  confider  of 
the  confequences  of  an  excommunication ;  and  an  adlion  lies  for  a 
malicious  profecution,  though  the  judges  proceedings  are  erroneous, 
for  that  is  not  material  in  this  cafe. 

Ju^ment  for  the  plaintiff  by  the  whole  Court  on  a  folenrn 
debate. 

Toailinfon  againft  Frecnian.  Cafe  mi 

PROHIBITION  granted afterfentence and  appeal,  it app^ring  Probibitioa iftet 

upon  die  libel  itfelf,  that  the  caufe  was  out  of  their  jurifdic*  featense. 
tton  (tf). 

(4)SceAiionyin«at,|>oft,i55.ajidOvven*s  B.  R.  H.  3x7.   Sytnes  r.  Symes,  %  Burr. 

•afeypofty  195.     See  alfoft  Inft.602.  619.  S13.  Full  v.  Hutchins,  Cowp.414.     Blac« 

s  Roll  Abr.  318.     I  Sid.  65.     Binifter  v.  qu'iere  v.  Hawkins,  D«ugl.  377.     Darly  r. 

Hoptooy  10  Mod.  12.    Smith  ▼.  Langley,  Cozens,  1  Term  Rep.  55a. 


Jenkes  againft  Lyon.  Cafe  i22, 

T^  EB  T  on  a  bond.    The  defendant  pleads  privilege  of  the  Com-  ^"  «ttorii«y 

^^  mon  Pleas  as  an  attorney  there.  prWi^jifter 

The  plaintiiF demurs,  becaufe  it  was  after  imparlance.  ^ATtsm^ 

And  held  by  the  Court  that  fuch  plea  comes  too  late  after  im-  **^' 
parlance.— Judgment  for  the  plaintiff! 


Anger  againft  Brown.  Cafe  123. 

P*  R  R  O  R  on  a  judgment  in  Ireland  in  prohibition.  a  nftmu  muft  bt 

*^  laid  in  1  decla- 

Thc  queftion  was,  Whether  a  place  need  be  alledgedin  the  decla-  ^J^?°"  *°  P'^o*"* 
rxdon  to  dired  where  a  venue  fhould  come  ?  «  J^'  . 

Said,  that  precedents  had  been  in  multitudes  both  ways,  with  It  s.c.  i  Vent; 
and  without  it.  34'*  sso* 

S.  C.  Ray.  3g7. 

But  HERE  HELD  neceilkry  becaufe  damages  were  given,  and 
duNigh  the  prohibition  be  delivered  only  to  the  judge ;  yet  there  hav- 
ing fcen  proceedings  againft  the  party,  for  proceeding  contra  regiam 
prohibitionemj  they  ought  to  fhow  where  the  court  is  held  that  they 
proceed  in ;  and  when  the  prohibition  was  delivered  the  contempt 
is  ♦  die  ground  of  the  damages,  and  that  is  wholly  uncertain. 

Adjudged  that  the  venue  is  neceflary  to  be  alledged.  And  the 
jud^Dcnt  rev^dcd  per  tout  le  Court. 

L  2  Sheffield 


M 
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Cafe  124.        Sheffield 


and  others   againfi   The 
Canterbury. 


Archbifhop  of 


Tke  ardibitfiop 
tffCanCerbury 
fluy  (it  ai  j'ad|Ke 
In  the  C««rf  o/^ 
Archetf  and 
therefore  cannot 
fue  riwrtf  for 
books  bequeath* 
eA  to  the  Ubraty 
at  Lsmhtthf  al- 
thoufh  be  it  in 
liich  cafe  only  a 
truftee. 

4  Inft.  3 17- 
Skin.  MO. 
3  Com.  Dig. 
**  Coortt," 

(N.3.)_ 
6  Com.  Dig. 
**  Prohibition/* 


PROHIBITION  moved  for  to  a  fuit  of  The  Archbiihop's  in 
THE  Ai^CHEs,  for  a  legacy  of  books  given  to  the  library  at  Lam^ 
bitb.  Suggeftion,  that  the  plaintiffs  were  cited  out  of  thedioceis,  and 
alfo  that  he  was  Judge  of  the  arches,  and  b  would  be  arbitral 
tor  in  his  own  caufe. 

Mr«  North  oppofed  the  prohibition,  becaufe  the  gift  is  not  for 
himfelf. 

Pollexfen.  Books  are  properly  the  chattels  of  the  ardibifhop^ 
and  will  not  eo  to  die  fuccefTor ;  diough  it  is  to  be  hoped  diey  will 
be  tranfinitted,  yet  the  legal  property  is  in  him,  and  though  ibme 
do£ior  fits  as  judge  in  the  arches,  yet  the  archbifhop  may  fit  diere 
himfelf  ^rfiemoever  he  pleafes :  and  the  archbifhop  in  this  oife  has  no 
remedy  but  a  commiffion  of  delegates  originally  \  as  the  archbifhop  of 
Tork^  when  he  was  tranflated  thither,  was  fued  for  dilapidations  in  his 
former  bifhop's  palace,  by  an  original  commiffion  of  delegates* 

And  a  prohibition  was  grantdi  in  this  cafe,  and  the  plaintiff  or» 
dered  to  declare  thereon. 


Cafe  125.        The  City  of  London  againji  the  Unfrcc  Merchants. 


Ia  an  adioo  by 
•  corporation  to 
fccover  toll  of 
goodsy  freemen 
may  be  witnefllea 
for  the  dcfond- 
ant 

S.C.  iVcDt.351. 
8.C.ftLeT.i3i. 
Bull.  N.  P.  290. 
Nelfofi*t  Lutw. 


Bill  of  eiccp- 
tioni  lies  ia  the 
King*t  Bench  oa 
a  trial  at  bar. 
1  Inft.  417. 
ft  Jonet  117* 
sLer.  2179238. 
Skin.  356* 
1  Bac  Abr.  31& 

•   [    147   ] 


'T^RIAL  at  bar  touching  acuflomor  duty  for  goods  imported  1 
-^    nrfiich  was  agreed  to  be  payable  for  goods  brought  from  odier 
ports  in  England  to  London^  but  denied  for  goods  imported  from 
foreign  parts. 

A  queftion  arofe.  Whether  freemen  cidzens  might  be  witnefles  ) 

And  denied,  and  a  verdid  for  the  defendants ;  and  a  biU§f  f*cefm 
tions  on  the  plaintiff^s  fide,  for  diat  freemen  were  denied  to  be  witndBes. 

Held  they  might  be  witnefTes  for  the  defendants,  becaufe  that  is 
againfl  tfaemfelves  {a)  \  unfreemen  that  were  not  traders  were  al« 
lowed  likewife  for  the  dcfiendant  (b). 

Then  the  question  was,  Whether  die  *  bill  of  exceptions  mi^t 
be  determined  before  judgment,  or  whether  on  a  writ  of  error  (c)^ 
But,  leaving  that  pomt,  the  Court  gave  judgment  for  the  de- 
fbulants  according  to  the  verdid :  but  agreed,  that  a  bill  of  except 
tions  lies  on  a  trial  in  this  court,  by  the  flatute^^jvfii^/r  tbejkmid^ 
cap.  31.  {i) 


{m\  See  Bent  t.  Baker,  3  Term  Rep.  17. 

(^)  See  tiK  caic  of  Rex  t.  Carpenter, 
Ante  47. 

(r)  %  Term  Rep.  tic. 

(4  Sae  the  cafe  of  VUu,  ip.  Smith  and 
«diien  {  where  it  ta  refohrcd,  that  a  bill  of 
excepdon  does  not  lie  in  this  court  on  a 
trial  AT  BAft*    Poft,  iSj.    Bot  iathe 


cafe  of  Rex  ▼.  f  refton  on  the  Hill,  whcM 
it  was  held,  that  a  bill  of  exoepdooa  will 
not  lie  at  feffiou,  on  a  qneftioB  refpedttag 
the  reoioval  of  a  pauper^  Loaa  Haep* 
WICKS  confidered  It  at  a  iettkd  poiat^lkat 
a  bill  of  excepdooa  will  lie  oa  a  trial  «tbii& 
Burr.  S.  C.  Si« 

Cidlcj 
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Crcfley  againft  Darling.  Cafe  ia6. 

CCIRE  FACIAS  agsunftbail:  The  cafe  was  thus :  In  a  Joint  In  nfcirefieis§ 

^  a£tion  againft  two,  the  defendant  was  bail  for  one  of  them.  Judg-  *««»n^<j»«  of 

ment  was  againft  the  principals,  and  a  fcire  facias  agsunft  the  dc-  STfifii  of  on« 

fimdant  as  bail  for  one  of  them ;  and  fays  only,  that  the  party  prin-  (lelbidaiit  in  a 

cipal  for  whom  the  defendant  was  bail,  had  not  paid  the  money,  ccc»  -^J^*^**"  *• 

Mr.  Thompson  took  exception,  for  that  it  ought  to  have  been  JJlSdSot^SSd 

alledged,  diat  neither  one  nor  the  other  of  the  principals  had  paid  the  it  fuffidenu 

money,  it  being  a  joint  debt,  the  payment  of  either  would  have  dif-  1  Tonet,  75. 96. 

diarged  Ac  bail.  >»?• .. 

^  iRoUAbr.336. 

DoLBEN  and  Raymond  Jujlices.    It  is  well  enough,  for  his  re-  ji*^**^' 

eognizance  was  to  be  bail  for  fuch  one  perfon,  and  they  need  not  aver  ,  Bac.  Abn  l^S. 

further  than  that  that  perfon  has  not  paid;  but  if  the  other  had  paid  U.  Rajrn.  157. 

it^  die  bail  ought  to  have  pleaded  it. 

Judgment  for  the  plaintiiF.    Nifiy  i^c. 


W 


Anonymous.  Cafe  lay. 

HEN  a  ftatute  requires  a  thin?  to  be  done  in  England^  it  is  if .  ibtnteie. 
fufficient  to  alled^e  it  done  in  uie  county  of  Devony  without  quire  a  thing  to 
«  in  England^*  tor  the  court  will  intend  that,  and  they  do  ju-  Jj^J^j"  ^•'^" 

fy  take  nodce  of  all  die  coundcs  of  the  realm.  m^'^  1^^* 


3f  tmmy  in  the  kingdom.— —7  Co.  3.    6  Co.  47.    %  Roll  Abr.  6S8.    |  Wilf.  136.    Cowp.  17s. 
I.    1  Com.  Dfg.  «<  Aaion,**  (N.  la) 

Anonymous. 

IN  C  A  S£  of  cetit  it  ahduxity  the  price  and  value  ought  to  be  al«  In  tfefpafs  fat 
Icdgcd  by  the  nUe  of  the  register,  but  not  fo  in  cafe  of  de*  ukv»fmde»^ 
tendon  or  wrong  done  to  goods.  ST^  m3k  ** 

be  ftated.  5  Co.  34*    AUen,  9.    4  Borr.  2455. 

Anonymous. 

A  VENUE  may  be  well  enough  of  aforeji^  diough  it  extend  into  A  jwwf  may  be 
-^  leveral  viUs;  m  our  court  we  fey,  "  apud  foreftam  di  L.  in  ^l^^]^^* 
Omftretf/"  {a.)  Hob.i6«.' 

1 81.  ».  326.    Lnne  33.    %  hew.  307.    1  Hnwk.  P.  C.  ch.  23.  f.  93.    1  Com.  Pig.  ^  Amendaieiit,** 

(tf)  See4ft  5  Ann,  c.  16;    3  Geo.».  c  25  i  and 24  Geo.  %.  c.  iS.  f.  3. 

Anonymous, 

^N  CASE  of  z  grand  cape  in  dower  on  a  writ  of  error,  there  CoDdatiaiioei  ia 
*  arc  no  condnuances  returned,  and  they  are  only  entered  in  the  r^^^^P*^ 
ntiZEK^t  i.Oix,  but  for  a  petit  cape^  diere  all  the  procefs  and  cond-  ^^  ^^ 
Mncst muft  be  entezied*  pofi  ^^'^, 

•  [  148  ] 
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The    Thirty-fecond   and    Thirty-third  of 
Charles  the  Second, 

I  N 

THE     KING'S     BENCH. 


Sir  William  Scroggs,  Knt.  Chief  Jujiicf. 

Sir  Thomas  Jones,  Knt.  •  1 

Sir  William  Dolben,  Knt.         >  JuJUces, 

Sir  Thomas  Raymond,  Knt.      j 

Sir  Robert  Sawyer,  Knt.  Attorney  General. 

Sir   Francis  Winning  ton,  Knt.    Solicitor 
General. 


Anonymous.  Cafe  ia8# 

JEFFERIES  Serjeant^  moved  'for  an  habeas  corpus  cum  caufa  a  baheas  tortus 

to  the  court  of  Fever/ham^  which  is  one  of  the  cinque-ports  :  2u\d  c»m  caufii^  lies  to 

granted,  becaufe  the  adlion  was  there  for  a  duty  or  cuftom  for  fruit  ^?*  *^**""*  **(!^* 

unporteti  thither,  in  which  the  judges  were  qua^ parties  to  the  fuit ;  ^^ud^'diert 

he  cited  IVither ley's  cafe  (^),  and  the  fame  is  allowed  in  cafe  of  the  arc  y^/  paitie* 

cinr  of  London^  when  they  bring  debt  on  a  bye-law;  and  the  caufes  ***  ^^*  ^"'^ 

being  removed,  this  court  orders  a  trial  by  a. jury  of  Middlejix^  *  ^JJ*'  *' 5» 

4  Com,  Di|.  «  Habeas  Corpui,''  (G.  i,j 

(^}  a  Roll  Abr.  69* 


L4  OM 


iS« 
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Cafe 


129. 


An  adjon  of 
falfe  imprifon* 
ment  will  not 
lie  agaiBft  tht 
gaoler  jf  a  li* 
bertTy  for  de* 
tainuig  a  pri- 
foner  committed 
to  hia  cnftody* 
under  a  warrant 
from  the  bailifi; 
altboogh  the 
arreft  wu  made 
outcftbebai- 
lifTa  juriiiiic- 
tion. 

S.C.  Poftio4. 
S.  C.  %  Jan0 

S.  C.  Raj,  421. 
♦  [   I«  ] 


Olict  againfi  Befley« 

'T^RESPASS  agalnft  the  defendants  for  fijfe  imprifonmenf, 
*  wherein  the  cafe  was,  the  plaintiff  was  taken  out  of  a  Uherty^ 
and  carried,  by  the  bailiffs,  to  die  defendant,  ♦  who  was  keeper  of 
the  gaol  widiin  the  liberty,  and  had  no  notice  of  his  being  taken  out 
of  die  liberty, 

Saunders  urged.  That  trefpafs  lies  not  ag^ainft  die  gaoler,  dxxigh 
the  firft  taking  was  certainly  wrongful,  and  it  is  one  intire  ad  as  to 
the  party  plaindff,  and  cannot  be  fevered,  yet  "W^cn  incuftodydic 
gaoler  has  him  charged  with  the  afkion ;  and  it  is  an  efi:ape  in  him 
to  let  him  go,  though  wrongfidly  taken  at  firft. 

Mr,  Attorney  J  c$ntra^  «  No  nodce"  in  trefpafs  is  no  excufe^ 
as  in  felony  it  is  i  for  in  trefpafs  a  man  is  bound  to  take  notice  whofe 
eoods  he  meddles  with,  and  whofe  ground  he  walks  over :  here  it  is 
but  one  continued  trefpafs,  and  the  bailiffs  and  gaoler  are  all  <^  a 
^2;  {a) ;  and  if  notice  fhould  be  neceflary  it  rouft  be  given  by  the 
bailiffs,  and  not  by  the  plaintiff.  The  cafe  of  Price  v.  AUingtni% 
Cro^  Eliv^  918,  where  a  capias  ad  fatisfaciendum  was  delivered  to 
the  fheriff,  who  made  a  warrant  to  his  bailifls  to  do  execution;  af« 
terwards  zfuperjedeas  was  delivered  to  the  fheriff,  the  defendant  be* 
ing  bailiff,  having  no  notice  of  Uti^fuperfideas  tsJces  the  party,  wbQ 
efcapes,  and  he  retakes  him ;  and  held  that  falfe  imprifbnment  wouU 
lie,  for  he  being  the  fherifPs.  fervant,  and  having  time  givine  him  by 
intendment  to  have  notice  from  his  mafter  of  At  fitperfedgaSxiit  ought 
at  his  peril  to  take  notice  diereof,  and  his  d£t  afterwards  is  not  ex« 
cufeable. 


jidjournatur.  (i) 

{a)  See  Sanderfon  ▼.  Ba)cer,  %  BL  R.ep. 
1 32. 

(^)  This  was  a  writ  of  error  from  the 
court  of  Common  Pleas.  The  cafe  was, 
a  Ut'aat  againft  Bejftyy  iflued  at  the  fuit 
•/  J.  S.  directed  to  the  (he iff  of  Norfolk^ 
yr\iO  made  his  warrant  to -the  bailiff  of  the 
liberty  of  the  Duke  of  Norfoll^  called  Aiif- 
hsm  i  and  the  bailiff  of  the  liberty  ma6c 
bis  warrant  to  his  deputy  to  arreft  the  faid 
Beffey,  and  the  deputy  arretted  him  at  a 
place  out  of  the  liberty,  and  afterwarda 
carried  him  into  the  liberty,  a»l  delivered 
him  to  Qffiit  die  gaoler.  The  ^oeftion 
was,  whether  this  adion  lay  againft  the 
gaoler  ?  and  all  the  judges  of  the  Common 
Pleas  were  of  opinion  that  it  did  lie ;  and 
with  their  opinion  Raymovd,  Juftiett 
i^greed  for  the  r^aibfis  ftated.  S.  C.  Ray. 
469.  See  alfo  I  Show.  155.  But  the 
TMREK  OTHEK  Jwncts  refolved,  that 
the  gaoler  could  not  be  charged^  l^aufe 


be  could  not  have  mtici  whether  dK  prU 
foner  was  legally  arrefted,  or  not.  S.  €• 
Ray.  469.  and  he  bad  done  ao  wnmg  t|» 
the  plainriff,  but  had  only  dooe  thift 
which  belonged  to  bis  office^  and  hia  duty 
did  not  oblige  him  to  enquire  whether  the 
firft  arreft  were  tortious  or  not»  and,  if  ht 
had  been  informed  of  it  (withoot  beiof  af 
the  covin  or  praaicing  therein)  he  o^i^ 
nevertheleis  to  detain  the  prilboer,  bttiij| 
delivered  to  him  with  a  good  wamn^  S.  C^ 
a  Jones,  214.  See  the  cafe  of  Bodkla  ▼• 
Powell,  that  trefpafs  wiU  not  lie  apiaft  % 


pound-keeper,  merely  for  rtcaviag  taXUSk^ 
though  the  uking  were  tortiMu  }  rar  he  ia 
bound  to  keep  whatever  is  brovght  tfi 
him ;  but  if  he  go  beyond  hia  duty,  ud. 
affent  to  the  f«rr,  h«  is  then  liable,  Cowp. 
476.  See  alfo  WaU  t.  Macnaman,  \ 
Term  Rep.  536.  Swint^  v  Molky,  i 
Term  Rep.  537. 
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The  King  againft  Scroude.  Cafe  13a 

TNFORMATION  for  a  rioc,  for  enterii^  widi  force  into  An  bferaadM 
*  die  houfe  of  AN  ENVOY,  &c  trial  at  the  bar.  ^miMHamfy 

catBriof  die 
TTic  defendant  being  bailiff  of  Wiftmlnfter^  entered  on  pcetfsnce  of  ""^^J^^*  *■*"* 
a  forfeiture  by  one  2>Mr^%,  who  ¥ras  convided  of  miuder«  2j5S^#J^«r 

fiut  THB  CoiiRT  would  not  admit  it  in  evidence,  for  wtre  it  fo,  the  £mT^ 


•  diey  were  aU  of  opinion,  dut  let  a  man's  pofleffion  be  rightful  or  T^j^^^r  die 

wron^fol,  zfnrdbU  entry  on  die  houfe,  though  with  a  lawfid  pre-  ^^^ 

fence  is  a  riot,  if  thi  envoy  were  ♦  not  lawfully  poffeffiML^much  pSJ^'*^ 

inore  if  the  envoy  were  tenant  at  will  of  Dougbty :  fo  if  DottghN  h.  p.  c.  137. 

had  goods  diere,  he  ought  to  bring  trover,  &c«  though  in  this  cafe  3  ^^»  i4>* 

of  die  king  an  entry  for  a  forfeiture  may  be  by  force,  yet  if  the  king  |  j|{^*  ^^^ 

^raot  h9Hafibnum  to  another,  the  grantee  cannot  enter  by  forte,  for  i  SaUc'p^ 

It  is  a  perfmal  prerogative  and  not  commimicable.  >  Hawk.  p.  a 

Resolved  thus  per  Curiam  on  evidence  in  diis  caufe.  #  r  j ^q  -% 

Bcnfon  againjl  Strode.  Cafe  131. 

Trinity  Termj  32  Car.  2.  RoUj^l. 

IT  JECTMENT.    Special  verdid :  the  lands  in  queftion  were  if  A.  be  ceo|<. 

^*  parcel  of  a  copyhdd  manor,  granuble  for  life  and  in  reverfion :  ^«r  feriift^ 

die  Xffendant  had  a  grant  for  life ;  and  the  leffor  of  die  plaintiff  had  toB.^u?** 

anodier  grant  in  reverfion  for  his  life,  to  commence  from  and  after  **  to  commnce 

die  deadi,  or  fooner  determination  of  his  eftate :  the  defendant  is  at-  **  ^^^**^  *^ 

tainted  of  murder,  and  pardoned.  *  *j^^  ^ 

The  queftion  was,  Whedicr  he  in  reverfion  might  enter  pre-  «  fe^^^^der- 

fendy?  ««  minatioiior 

**  hiacftete»** 

It  was  argued  this  term,  but  I  being  called  out  of  court,  could  not  and  a.  it 

bevdieaiguments.  £^^. 

it  was  argued  again  in  Mchaelmas  Term  following,  and  dien  ^^S^'^tb^ 

Vged,  that  the  pardon  could  operate  nothing  in  this  cafe,  for  the  king  hrd^  and  he  ia 

could  not  hold  the  eftate  \  as  is  SalbenTs  cafe  (a),  on  a  feizure  of  a  ^^^uider  may 

oopyhoid  for  recuiancy,  and  the  king  therefore  remits  nodiing :  a  SSnttS^* 

hue  commiffion  cf  fUony  is  no  forfeiture  without  an  attainder  (t).  although  ciMof. 

$0  of  a  oonvi^on  before  a  prefentment  of  it  (c).    But  bv  the  at-  f«><i»be  par. 

*  dootd. 

i.  a  Po>l«£  615.     S.a»Jo«e^iS9.    S.C.  skin.  8.19,    1B0UL13.    iLeo«.r.  »BrmmU2i7, 

sVeM.3$.    iLe¥.a63.    Godb.  A67.  '' 

Is)  Ofica,  37.    See  alfo  the  cafe  of      ft  ax  Car.  x.    i  Lev.  163.  S.  C.  »  Kek 
M  V.   Herding,  Owcn»  63.    Penn  t.      451.  466.    Bomeferd  ▼.   Packington,  i 
lioival,  Owen,  63.    Lady  Montague'*      Leon.  1  )   and  lee  a  Hawk.  P.  C.  ch.  40. 
caft,  Cro.lac.goi.    Mathewi  T.Whet-      C  7. 
liBy  Cra.  C«r.  S33-         ^      ^  (0  Sec  the  cilcof  JeaRcriM  ▼.  Hickt,  % 

tainder 
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B«inoi»  teindcr  he  is  become  dead  in  hw  {d)y  and  this  is  a  forfeiture  that 
Steo»e.  ^^^^^  "^^  depend  upon  a  cuftom  (^),  and  the  defendant  being  (b 
dead,  was  not  able  to  hold  it,  and  the  king  cannot  take  it ;  Co  that 
the  lord  or  the  grantee  of  the  reverfion  or  remainder  muft  have  it ; 
the  lord  cannot,  becaufe  this  extinguifhes  the  copyhold,  and  therefore 
the  grantee  muft  have  it  immediately.  I  confefs  in  cafe  of  a  for- 
feiture by  cuftom,  the  remainder-man  cannot  enter  without  a  fpe-*- 
cial  cuftom,  for  then  the  lord's  entry  is  fometimes  necellary,  and 

•  £  151  ]  other  incidents  may  be  neccflary ;  but  in  cafe  ♦  the  eftate  is  de- 

termined as  in  the  cafe  of  Jilfn  v.  Brach  {f)y  and  in  many  other 
cafes ;  as  if  the  lord  make  a  leafe  for  years  to  his  copyholder,  he 
cannot  enter  againft  his  own  leafe,  but  the  revcrfioner  muft :  and  if 
in  any  cafe  it  be  lawful  why  not  in  this  cafe. 

SAUNDERs/^r  the  defendanU  The  pardon  is  not  material;  that 
comes  too  late ;  and  yet  the  grantee  cannot  enter.  Attainder  is  a 
ropl  forfeiture,  and  not  common  to  every  tenure,  for  the  king  only 
has  the  advantage  of  it  in  cafe  oi freeholder i  being  attainted  of  fe- 
lony. In  the  king's  cafe  it  falls  not  without  office ;  and  in  cafe  of 
a  fubjedl  an  entry  muft  be  made  in  lieu  of  it :  how  does  this  differ 
from  the  other  cafes  of  a  freeholder :  there  may  be  a  poffiffio  frairis 
of  a  copyholder.  Cuftom  has  fo  fixed  and  fettled  it  that  it  is  almoft 
as  good  as  any  other  eftate,  though  at  the  common  law  it  be  only  at 
will:  the  queftion  is,  Of  whom  this  copyhold  was  held  at  the  time 
of  attainder  ?  it  is  of  the  lor  •  of  the  manor,  even  after  a  grant  of  the 
reverfion.  This  grant  in  reverfion  is  to  commence  "  after  the  deter- 
mination of  the  former  eftate,"  and  not  by  the  word  *'  Forfeiture  }'* 
and  till  fuch  determination,  in  this  cafe,  the  lord  may,  notwithftand- 
ing  the  forfeiture,  diftrain  for  his  rent  and  ferviccs;  and  after  this 
forfeiture  he  has  his  election  whether  he  will  have  the  tenancy  or  the 
ferviccs,  and  the  party  cannot  deprive  him  of  his  eleftion :  then  before 
the  lord's  entry  the  copyhold  eftate  is  not  forfeited,  for  it  is  not  de- 
termined by  the  forfeiture  ;  and  fo  is  the  cafe  of  Mathews  v  TVIjeU 
len  (^),  and  Lady  Mountague^s  cafe  (A).  Though  there  be  a  for- 
feiture yet  there  muft  be  an  entry  before  the  eftate  can  be  deter- 
mined, and  there  is  no  difference  between  that  cafe  and  ours :  if  a 
grant  had  been  to  me  for  life,  remainder  to  another  for  life,  and  I  had 
made  a  feoffment,  the  lord  muft  have  entered  to  have  determined  my 
eftate,  and  therefore  without  his  entry  the  grantee  cannot  take ;  as  in 
Co.  Lit.  169.  Borough  Englijh  land  in  cafe  of  conditions,  the  eldeft 
fon  hath  the  entry  and  the  youngeft  the  eftate. 

*  t  *5*  ]      *  The  Lord  Chief  Justice.    This  is  not  underftood  to  be  a 

grant  of  the  reverfion.  And  yet  he  doub  «:cd  whether  there  have  been 
conftant  entries  in  fuch  cafes  by  the  lords  of  manors  :  the  lord  does 
not  always  make  an  a£fcual  entry,  but  generally  there  is  a  precept  to 
the  fteward  to  feize  the  land  (/),  and  that  is  a  fign  the  lord  has  a 


(i)  I  Bulft.  13.  2  Brownl.2i7.  Godb*  (g)  Cro.  Car.  233. 

267.     2  Vent.  j'S.  (/»•  Cm.  Jac.  301, 

ff)  2  Jonei,  1 5 1.  \i)  %  Mod. 
C/)  Wi/xch.  27.  S.C.  Winch. Ent.  968. 


right. 
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right,  and  that  is  in  the  nature  of  an  habere  facias  poffiffwnemj  and 
docs  not  give  tide  but  fuppofes  one  ;  becaufe  the  copyhold  is  deter- 
mined) or  rather,  becaufe  it  appears  to  be  determined  by  the  prefent- 
ment  diat  is  made  of  fuch  a  forfeiture ;  it  is  quite  diiterent  from  an 
entry  which  vefts  an  eftate,  and  it  is  die  prefentment  (if  anv  thing) 
that  feems  to  determine  the  eftate,  for  the  precept  to  feize  is  in  na* 
ture  of  an  execution. 

DoLBEK  Ju/iice.  If  a  copyholder  commit  wafte,  the  lord  may 
leafe  without  an  entry. 

The  Lori>  Chief  Justice.  There  needs  no  entry  upon  the 
forfeiture  of  an  eftate  at  common  law. 

And  it  was  faid.  That  the  entry  is  only  neceflary  as  to  the  pro- 
fits ;  for  if  a  forfeiture  be  prefented  before  feizure,  the  lord  cannot 
have  trefpais  for  the  profits :    (Sea  qua:re  de  eo). 

It  was  also  said,  Suppofe  the  tenant  had  made  a  feoffment ; 
if  the  lord  had  not  entered,  the  eftate  of  the  feoffee  had  been  good  till 
entry,  and  why  not  in  this  cafe  of  an  attainder :  it  was  anfwered, 
that  the  attainder  would  have  been  a  good  plea,  in  bar  to  an  a^on 
'brought  by  the  cop^older. 

Mjornatur.  [k) 


Hi 


BtKtev 


(I)  The  Court  was  of  opinion,  that  by 
the  attainder  the  copyhold  eftate  for  life 
was  ahfolocely  detrrmined  ;  ai.d  that  no 
prefentment  in.  this   cafe  was  neceflary. 


S.  C.  2  Jones,  190 ;  and  judgment  wai 
given  for  the  plaintiff.  S.  C  Pollcxfcny 
621. 


Brown  againfl  Cutler. 


Cafe  i3a^ 


pJECTMENT.     Special  verdift:  deyife  to  his  wife  during  OnadeTife««t© 
her  natural  life,  if  flie  do  not  marry,  and  if  flie  do  marry,  then  •*  hi«  wife  fwt 
prefendy  to  his  fon  and  his  heirs  of  his  body;  and  if  he  die  without  **  lift»«f  flwio 
ifliie,  then  to  J.  S. 

The  queftion  was.  Whether  the  eftate  to  the  fon  was  contingent  ? 

And  argued  by  Winnington  for  the  plaintiff",  and  Saunders 
for  the  defendant. 


not  marry  x 
«<  and  if  ibe  do 
"  marry,  then 
«  to. his  fon, 
<<  and  the  heiri 
"  ofhif  body/* 
with  remaindor 
over}  the  re- 
mainder \i  not 
contingent,  but 
vefts  in  the  fon 


And  now  adjudged  by  the  Court,  That  die  wife  had  a  ^- 
dow's  eftate,  and  the  remainder  not  contingent ;  for  that  they  ♦  took 
it  plainly  to  be  the  intention  of  the  djvifor,  that  his  wife  ftiould  have  t®  take  eftca  ia 
it  for  her  life,  if  the  other  fliould  have  an  eftate  tail.     P^r  Jones,  ^^^^l^^"^ 
DoLBEN,  and  Raymond,  Jujlices.  {a)  l^rrimgM  ^hU 

mother. 
8.  C.  Ray ro.  427.     Ante,  136.^     k  Roll  Abr.^839.      Moor,4S6.      Cro.  Jac.  696.  .Jones,  56.     2  Mod, 


^o.     iSalk*226.    2  Peer  Wms.  331.     1  Burr.  228. 


U)  Tht  Coort  was  qf  opiniony  that  the 
wife  had  an  eftate  durante  viduitate,  and 
tkgt  the  eftate  vcftcd  ij^  the  foa  to  takt  fef- 


Pitt 

fe£l  in  pofTeflion  upon  her  death  or  mar- 
riage.    S.  C.  Ray.  427.— bee  ibe  cafe  of 
Dean  and  Chapter  of  Weftminftcr,  that 
wherevtr 


♦  [  153  J 


i5« 
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Cafe  133. 

Afonaider  by 
•  copYboidcr  to 
m  ^/eytrof  tbc 


cxtiagttUb  the 

copybold* 

S.C.%UoL 

8.C.»Joiic% 

S.%  1  VttL 

359* 

lc.8kin.ft8. 
S.  C.  s  Fieou 

AafiB»8i. 
Dog^jiow 


Pitt  ii^j/;j^  Moore. 

p^  R  R  O  R  on  a  judgment  in  ejedment  in  die  court  of  Common 
^  Pleas,  where,  on  a  fpecial  verdia,the  cafe  was,  that  a  bilhop 
bemg  in  the  late  times  difleifed  of  a  manor,  a  copvholder  furrendcrs 
to  the  difleifor  to  difpofe  of  the  copjfaold  as  he  pleafes ;  die  biihop 
enters ;  die  copyholder  brings  his  ejedment. 

Held  in  the  Common.  Pleas,  dut  the  copyhold  was  not  extin- 
guiflied,  and  that  it  was  a  void  furrender ;  otherwife  if  he  had  fur* 
rendered  to  the  ufe  of  a  ftranger  who  had  been  accordingly  admitted, 
though  by  the  difleifor. 

The  cafe  was  only  opened,  and  die  arguing  it  adjourned  till  next 
term.(^) 


(tf)  Aam  Pitt  wu  copyhoMer  for  life  of 
lands*  pared  of  the  manor  of  GrmmUyt  of 
which  manor  the  B'l/bop  of  Worttjier  was 
leifed  in  righc  of  his  blihopricJc.  The 
Ufliopy  by  the  cuftom  of  che  manor,  grant- 
ed the  reverfkw  of  theie  lands  to  T^om- 
hormtgb  for  life.  During  ORvtr  CnwrweiPt 
fcbelUon,  one  Ccritt  became  dt  fa0»  lord 
of  the  manor,  and  Tbornhvromgb  lurrender- 
•d  the  lands  to  him  mt  tudtfmt^M  voiuntm^ 
tern  fitttm,  jinnt  Pitt  being  ftill  living, 
C$rbtt  granted  the  revcrfion  of  the  lands  for 


three  lifei.  After  the  reftoratioa  the  then 
Bi/bof  of  WoTciftr  entered  into  the  manor^ 
and  granted  the  reverfion  to  Pkt  the  above 
plaintiflFin  error,  opon  whom  TAsm^araag^ 
the  grantee  of  the  former  Bilhop  o£  Wor* 
crfter,  after  the  death  of  Amuu  Pirtf  entefw 
cd,  and  maic  a  leafe  to  Moort,  And  after 
anument  by  Pollixpxm  for  the  plain- 
tiff, and  by  Mayharp  Strjeamnn  the 
defendant,  the  judgment  gtTen  in  the coott 
of  Common  Pleas  was  affinned}  S.  C  ft 
JoTCS,  153. 


Cafe  134. 

Tefiqr  of  a  tr»- 
^«<hciaa 
bankrupt**  is 
adionable,  al-  ^ 
dioogh  no  fpe- 
cial damage  cb- 
ibe. 

1  Roll.  Abr.  61. 

%  JOMt,  X4O. 
J  56. 

Ray.x|4*S3i. 
5  Mod.  SIX. 

1  Lev.  %^%.. 
Cro.  Car.  ^1%. 
Cartb.  330. 
Cro.  Jac.  578,     . 
Paha.  63. 
Stra.  7^* 
id«Ra|.  S48a 


Anonymous. 

O  A  SE  for  wordS)  viz,  ^  he  is  a  bankrupt,  and  has  been  ib  thefe 
^^  ^  feveral  months :"  and  lays  no  particular  damage,  but  only 
that  he  was  a  tradefinan. 

After  verdiA,  and  on  motion  in  arreft  ofiudgment ;  it  was  held^ 
that  if  a  declaration  be,  that  he  got  his  livelihood  by  buying  and 
felling,  and  do  not  lay  by  what  trade,  it  is  fufficient  to  mamtain  an 
a£tion  for  being  called  a  bankrupt,  i  Roll^b.  And  though  a  man 
aver  not  in  his  declaration  that  he  has  loft  his  credit,  or  has  had  any 
particular  damage,  yet  if  he  (hew  himfelf  to  be,  and  to  have  been 
a  tradefinan,  it  is  a  fufficient  declaration,  for  the  flander  of  bank* 
ruptcy,  or  being  a  broken  tradefinan :  if  a  man  keep  a  fhop  though* 
dofe,  yet  he  is  a  trader  within  the  ftatute  of  bankrupts. 

Judgment  for  the  plaintiff. 


wherever  an  eftate  \%  given  to  a  widow  for 
life,  provided  ihe  do  not  marry,  it  Aall  be 
Confidered  meiety  in  terronah  ezcept,  u  in 
the  above  caic,  there  be  a  devife  over  anv#- 
Satkhff  lor  it  it  a  fettled  principle  that  li- 
iniutions  in  reftraintof  marriage  are  not  to 
bcHifOoicd}  aftdthciefoitiiiidcradeTile 


to  a  wife  for  life,  proridcd  ihe  nmain  a 
widow,  but  in  cafe  ihe  manriet  a  feceod 
hulband,  then  to  J.  S.  whem  htJtaBantim 
bit  srt  of  tvnty-tbneuartf  tm  wife  hat 
an  abtolote  eflate  dll  J.S.  b  twenty-thnet 
alchoagh  ibc  airry  beforci  i  Tcm  Rep* 

Tht 
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The  King  againji  the  Sheriflf  of  York.  Cafe  13J. 

[  154] 


\/l  AND  AMUS  fued  by  an  attorney  of  diat  court.    And  held  To  t  mMmUmm 

^^  a  good  return  Acretcs  that  he  was  not  dibito  modo  eUaus^  S^«  he'** 

widiout  alledging  the  fpecial  matter ;  and  fuch  nicety  is  not  ob-  wai  not  dMf 

ferved  in  returns  as  has  been  fennerly :  and  this  is  the  beft  way,  "m«^  •i»Buh  it 

becaufe  it  very  properly  puts  the  whole  proof  on  the  odicr  fide,  as  fsi'ij.  4-- 

a  plea  of  nil  debet  does.  Fitsg,  195. 

I  Show.  251* 
5  Mod.  II.    9  Mod.  s*o.  3»5»    *  W.  Ray.  1379. 1405.    Canli.  170. 

The  King  againji  Selbye.  Cafe  12IS. 

1^  AND  AMUS  was  prayed  to  the  mayor  and  burgefies  of  hmmidsmn 
^^  Maldon^  to  make  a  man  free  of  the  corporation!  dut  has  lies  to  ad- 
fenred  out  his  time  of  fcven  years  apprenticefliip  there  to  a  freeman.    "*''^J?  "P"  j. 

The  Court  doubted  much  if  it  could  be  granted.    But  it  was  ^««^»' 
£ud  diere  were  feveral  precedents  of  it.    And  therefore  time  was 
given  to  fearch.  {a) 

(j)    A  wutadswmt  wat  granted  to  the  aait  was  waived  by  hit  ferving  out  hit  dme, 

mtjtff  OMfirdf  to  admit  one  Townfend  he  fliall  not  be  barred  of  hit  £eedom»  S.  C. 

tt>  nit  freedoiDy  he  having  ferred  an  appren-  Ray.  69.  91.    See  Green  ▼.  May-r    of 

dceflijp  to  a  taylor  in  diat  city  ;  and  the  Darhaniy  i  Burr.  127.  and  now  by  iz  Geo* 

clerk  of  the  crown  produced  a  precedent  of  3.  c.  xi.  where  any  perfon  endtied  to  hit 

s  ■#■(/<■■!  to  the  mayor  of  Norwich  for  freedom  ihall  apply  to  the  mayor,  &c.  to 

die  (ame  purpoii^  Townfend  v.  Mayor  of  be  admitted,  giving  nodce  and  fpecifying 

Oxford^  J  Sid.  107.  although  it  appeared  the  nature  of  hit  ciaimy  and  the  mayor,  ftc 

that  he  had  married  within  the  firift  two  dial]  not  admit  him  within  a  month  after- 

yean  of  hit  dme,  contrary  to  the  cove*  wardt,  m  wt^ndMwms  ihall  go,  and, If  die  per- 

aaat  of  hit  indentures,  S.  C.  i  Lev.  91.  for  fon  be  admitted,  the  mayor,  ftc  ihaU  pay 

chough  it  be  a  breach  of  hit  covenant,  yet  cofts* 


Box  againft  Taylor.  Cafe  13/, 

A  CTION  on  the  cafe,  for  a  falfe  and  malicious  profecution  of  Adcdandoolbr 

*^  a  fuit  in  an  inferior  court,  and  lays  only, "  abfyue  caufajufta**    J  miiidow  pro* 

^    ^^  lecutuMi,  ftatinf 

And  held  naught,  becaufe  it  might  be  with  a/r«^^Ai  caufe^uni  ^^^^"^^^ 

if  there  were  a  probable  caufe  for  the  fuit,  then  it  could  not  be  ma-  Tawft^  Hud. 

licious,  and  this  aftion  will  not  lie :  «  abfque  aliqua  eaufa**  will  do,  Ante,  114. 

or  •*  fine caufajujla  vel probabilij*  but  ** abfque caufa  juftef*  is  not  **<>*» H^T 

good  for  the  reafon  afore(aid.  ,  '  J?"  Abr.iii. 

o  i  1  Salk*  lA.  %u 

And  judgment  for  the  defendant  [a)  1  Vent.S6. 

5  Mo^«  394*» 
40$. 

6  Mod.  25.  ax  6.  s6u 
(fl)  Sts  JolmftoQC  T.  SttttDOy  I  Ttrm  Rep.  493,    Moi|id  Tt  Hugbci^sTeim  Rm^ 
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Cafe  138.  Anonymous, 

TbecmutfHIl  T  F  there  be  a  £uilt  in  a  declaration  on  which  die  plaintiff  muft  be 

^^wbaTthe  nonfuit,  and  the  defendant  taking  notice  of  it,  do  prepare  no  de- 

wf^ft  fVM  ob.  fence  for  die  trial,  but  depends  thereon,  and  the  plaintiff  amends  * 

tauMd  by  Iw.  his  declarauon  without  rule  for  fo  doing,  and  fo  furfri^ts  the  defen- 

V"^^^  dant  and  gets  a  verdid,  d^s  court  will  fet  fuch  verdi£l  afide,  and  will 

%  WL  Rep.  Sos.955*  1105.    i  Term  Rep.  275.    %  Term  Rep.  xij. 

•  [  15$  ] 

(«)  See  Aidy  and  Lind  T.Eaft  India  Companji  i  BL  Rep.  29S. 


Anonymous. 

Ufiuaf  aa         T  T  PON  die  allowance  of  an  audita  querela  furmifing  a  releafe, 
mD^^rSS^^tut  *^  rcleafe  ought  to  be  produced  under  feal,  and  received  and 

fdeafe  moft  be    approved  in  court  by  witneiles  viva  voce* 

proved* 

Poft.240*     iSMk.  9ft. 


Anonymous. 

ladebtoBt       /^NDEBTona  bond,  if  the  obligation  be  6Jfc  Latin^  the  de^ 
***nd^the£^  riiirtf/iwr  ought  to  be  good  and  true  Latin ;  as  if  the  obligation 

Swatkn  matt     be  fviginti^  the  d^aration  mould  be  viginti  i  and  then  THE  Court 
bciwMtfjr    •       is  to  conftrue  it  if  it  be  a  variance* 


S»  P*  10  Co*  133*   S*  P.  %  RolL  Abr*  147.    Cro.  Jac  607.    Skin.  310.    i  Salk.  46a*    Cowp* 


Cafe  139.  Anonymous* 

An'appiendce.  T  NDICTMENT  on  die  ftatute  5  Eliz.  c.  j^.  f.  31.  for  ufmg 
^i^^w^r'  ^  tr^idcj   not  having  ferved  fevcn  years  apprenticefhip  in  Eng* 

»WttwiU«l  land  or    dominion  of   fFales^   held  naught,  becaufe    Umited  t» 

cmpt  from  tht  England  or  ff^aUs  when  the  ftatute  is  general,  (a) 

rcftratnt  of 
5£lis.c*4.   PoftySitt. 

{a)  The  words  of  tbe  ftatute  are  <<  that  the  refhaints  of  diis  ftatote.  Rex  t*  ^01^ 

**  it  flull  not  be  lawful  to  any  pctfon  to  fet  i  Salk.  67.  but  it  feems  that  it  muft  be  t^ 

«  up,  oCQipy,  ufe,  or  ezercife  any  craft,  a  trade  ufed  in  England  or  f^ii/es  on  the 

**  myftery,  or  occupation  now  cfed  or  oc-  i&th  January  156a,  the  day  on  which  thj# 

*•  cupied  within  the  realm  of  England  or  z&.  pafled,  Rex  v.  Lifter,  Stra.  78 S.    Rejc 

«•  ^tfi^,  except  he  (hall  have  been  brought  v.  Muoro,  1  Bar.  H.  B.  277.     See    alfo  1 

**  np  therein  (even  year»  atleaft»asan  ap.  Roll  Rep.  10.       i    Vent.  326.     i   Bum 

M  prentice.**  But  it  has  been  held  that  ferr-  Inft.  89.     i  Bi.  Com.  427.  and  Conft*a 

log  as  an  appreodce  for  feven  years,  though  edition  of  BoCt*a  Poor  Laws,  i   toL  515* 


not  in  Enrland  or  WaliSf  e?en  beyond  the      Co.  537. 
teas,  it  fufficient  to  exempt  the  trader  fioa 


Anonymous. 
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Anonymous. 

TN  case  one  be  cited  out  of  the  diocefe,  (a)  no  prohibition  is  NoprohibitToa 
•*  to  be  granted  after  plea,  for  thereby  the  defendant  has  owned  the  ?*'*Ife  ^""^ 

•      •/■j-Q.-    ^ri_  ^j  L  j/L  1  r        for  i6ting  out  of 

juriidiction  or  the  court ;  and  none  can  be  granted  after  a  plea  of  a  the  dioceft  after 
general  negative,  though  that  court  will  perhaps  admit  a  new  alle-  plea  pleaded* 
eatton.    Agreed  by  the  whole  court.  Ante,  nst  14^ 

^  6  /  aRoUAbr.319. 

Cro.  Car.  27,    i  Veot.  6i.    Caich*  33* 

{a)  See  the  ftatute  13  Hen.  8.  c.  9. 


Memorandum. 

1  N  Eajler  week  in  this  vacation.  Sir  Francis  Pemberton  was  Sii  F.Pem- 
^  made  Chief  Juftice  of  the  King's  Bench  Court  in  the  room  of  ^J.^,^";. 
Sir  William  Scroccs,  who  was  difplaced«  c. j.of  ]^*a 

^  Bench. 

iVeot.354, 


Eafter 


*  E^fter  Term^  ♦[iss] 

The  Thirty-third  of  Charles  the  Second^ 

I  N 

THE    king's    bench. 


Sir  Francis  Pemberton,  Knt.  CMefJuJice. 


IS  Jones,  Knt.  1 

AM  DoLBEN,  Knt.      i    Jn/^ic 

LS  Raymond,  Knt.   J 


Sir  Thomas 

Sir  William  DoLBEN^  Knt.      J-    Ju/iices. 

Sir  Thomai 


Sir  Robert  Sawyer,  Knt.  Attorney  General. 

Sir  Francis  Winnington,    Knt.    Solicitor 
General. 


Bcrris  againft  Bowycr.  Cafe  14Q. 

TRESPASS.      Commiffioners  of  bankrupts  affign  lands  to  A  leafe  made 
C.  by  deed  indented ;  the  aflignee  makes  a  leafe  of  part  of  *>y  »"  «^gncc 
the  lands  before  inrolment;  and  then  the  deed  is  inrolled.  enTbTniT"' 

The  qucftion  was,  If  the  leafe  be  good  ?  Unki^ptMaoa, 

before  the  deed 

r  .  Argued,  tfiatthe  deed  of  affignment  is  good  without  inrolment,  of  arrignnr.ent  it 
and  that  in  pleading  they  need  only  (hew  the  affignment,  and  not  '"'•'*''^»  '*  ^*****' 
&  inrolment;  and  this  cafe  was  compared   to  that  of  attornment^  S'^c  Pvint. 
and  that  the  inrolment  (hould  have  relation,  and  there  were  cited  die  360. 
idi  of  bankrupts,  (a)  DimacVs  cafe^  (b)  Hall  v.  Diwe^  (c\  and  s.  Cajonei 
Smntbamv.Alfcp.{d)  ^t.Skin.,. 

Cio.  Jae.  51.  40S.    Cro.Car.109.    Hetley,  80.    Hob.  136.    Owen,  150.    i  Sid.  310/ cidb*  ic6 
utch.  157.    Cooke  B.  L.  352.  •    ^w, 

(«)  «  Co.  16b  (r)  Latch.  157. 

[k)  Hob.  136,  {d)  Cro.  Jac.  5,. 

Vol.  n,  M  Mr; 
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Bmiif  Mr.  North  e  contra.     The  cafes  of  relations  in  the  king^s 

*•  grants  are  not  the  lame  with  this.     Here  is  not  any  time  limited  by 

me  ftatute  (e)  when  the  inrolment  (hall  be  made ;  and  if  the  eftate 
(hould  pafs  oy  the  deed,  the  inrolment  may  be  forty  years  after ;  as  to 
the  cafe  of  bankrupts  in  2  Co.  26.  that  is  of  goods  which  are  tranfitory> 
this  is  or  lands  in  fee.  The  words  of  the  ad  are,  ^  lands,  tene- 
^<  ments,  and  freehold  fhall  be  fold  bv  deed  inroUed,"  and  by  anv 
other  conftrudion  this  word  "  inroUed,"  would  be  voidj  befid^  this 
is  a  power  and  authority  eiven  to  the  commiflioners,  and  fuch  ought 
to  be  ftrii^y  purfued,  and  this  will  prevent  frauds  and  double  mcs 
*  [  157  ]    which  *  are  neceflary  to  be  avoided  in  caies  of  bankrupts* 

Mr.  Holt,  in  Hilary  Term  following,  arguedy^  tbe  ptaitttiffU> 
this  eSed. — An  inrolment  is  neceflary,  and  the  law  requires  it.  ihe 
fale  is  to  be  by  deed  inrolled.  Before  the  ftatute  of  inrolments,  27 
Hen.  8.  c.  1 6.  inrolment  was  neceflary  where  a  conveyance  was 
made  by,  or  to  the  king,  and  alfo  in  cafe  of  a  recognizance :  now  in 
thefe  two  cafes  inrolment  was  neceflary, abfolutely  neceflary;  yet  when 
it  comes,  it  takes  eflFe6l  even  from  the  firft  a£t,  and  not  from  the  in* 
rohnent.  {f)  Now  this  is  bv  the  common  law,  and  why  (hould  it 
not  be  fo  by  a£l  of  parliament  t  It  is  common  to  expound  ftatutes 
by  the  rules  of  common  law.  [g)  How  a  bargain  and  £de  bv  the 
ftatute  of  bankrupts  difi^ers  from  the  common  law  I  know  not.  {h) 

Mr.  Saunders y^r  the  defendants.  At  this  time  die  pkundflF's 
title  was  not  compleat ;  but  fay  the  inrolment  fliali  have  relation  to 
the  firft  ad ;  I  (ay  there  is  no  need  or  occafion  to  make  a  relation  in 
this  cafe;  for  there  is  another  manner  of  relation  beyond  bodi,  vau 
to  the  time  of  the  party's  becoming  a  bankrupt,  to  avoid  all  nie(he 
conveyances  and  charges,  and  to  veft  it  in  the  fame  plight  in  die  af- 
fignee  as  it  was  in  the  bankrupt.  I'he  ftatute  (ays  *^  by  deed  inrolled 
"  in  one  of  the  courts  of  record  at  Wejlminjier^^  and  this  inrolment 
may  be  feven  years  aftehvards,  and  the  ftatute  of  bankrupts  has  not 
limited  any  time,  fo  that,  the  parties  living,  it  may  be  inrolled  twenty 
years  after,  and  therefore  relation  would  be  unreatonable.  The  ca(es 
at  conunon  law  makb  nodiing  to  this ;  for  firft  in  that  cafe  of  die 
king,  the  thing  paflfes  by  the  king's  prerogative,  and  the  paity  inte** 
refted  fealing  the  deed  is  all  his  work,  and  the  laches  of  the  king's 
oflicers  (hall  not  prejudice  him,  but  it  (hall  pafs  preTendy :  now  none 
can  fay  the  commiffioners  have  any  intereft,  and  in  Litt.  310.  grant 
and  attornment  are  bodi  neceflary,  and  nothing  pafles  without  bodi  % 
^  L  '5^  ]  the  grant  ♦  is  not  compleat  without  both :  then  as  to  the  cafe  of  re- 
cognisances, that  is  by  reafon  of  the  common  law,  which  (a|E%  ikat  a 

(0  The  inrolment  of  the  deed  of  affign-  (/)  Needle's  ctfe,  Hob.  an.    See  allb 

ineot  is  direQed  by  the  ftatutes  13  Elix.  2]nft.674.     Owen,  149.    Cro.Jac.40ll 

c.  7.  7  Jac.   I.  c.  15.  and  ai  Jac.   1.  c.  (#)  Moor  v.  Hufley,  Hob.  97,98.  Bk» 

19  }  and  by  (c€t.  la.  of  this  laft  ftatute  it  ii  of  fntries,  635. 

enabled, «  that  the  commiffioners,  or  the  {b)    Bellingham    t.  Alfop,    Nof,   Sd. 

«*  greaternumberof  them,  (hall  have  pow>  S.  C.  2  Inft.  675.     S.  C.    a  And*    160. 

*<  er,  by  deed  indented,  and  mrpUedy  w'abm  Mallcry  v.  Jennings,  a  Inft.  674. 


•  fot    wtontbs  after   tbi  makini  tbcrnf^  to 
'  fell  and  convey,  &c. 


judicial 
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Judicial  aft  done  by  a  judge  (hall  be  good  from  the  time  of  die  aft       Bueis 

done;  and  the  inrdment  is  only  for  the  eafe  of  the  clerks.     For  the      bowy»»« 

cafe  of  a  bargain  and  fale^  I  am  fure  it  has  been  doubted  whether  a 

bargainee  (hall  be  fuch  a  tenant  as  to  maintain  an  aftion  before  entry 

befiwe  inrolment:  I  fay  it  has  been  doubted.    The  commifHonershave 

barely  an  authority ;  the  bargainee  cannot  be  faid  to  be  in  by  the 

bankrupt^  nor  barely  by  the  commiifioners ;  whereas  in  cafe  of  a  will 

the  devifec  comes  in  by  the  devifor^  though  the  executors  or  truftees 

do  convey;  this  rather  is  like  a  forfeiture:  it  was  faid  by  all  the  court, 

that  in  mt  cafe  of  Bellinger  v.  Alfop^  (/)  the  opinion  of  the  two 

aoinft  die  three  has  been  held  the  current  opinion,  although  the  cafe 

m  Ifikimv.  Morris  {k)  be  otherwife :  I  queftion  if  a  bargain  and  (ale 

may  not  make  a  gooid  tenant  to  the  pracipe  before  inrolment  ?  And  if 

tenant  in  tul  become  a  bankrupt^  and  the  commiffioners  affign  the 

land  by  bargain  and  (ale,  and  the  bargainee  fufFer  a  recovery,  and 

dien  there  is  an  inrohnent,  quare^^  if  die  recovery  be  good;  (/) 

It  was  (aid  by  Mr.  Pollexfen,  diat  a  ufe  will  not  pafs  by  parol 
without  deed  (m) 

But  Pemberton  Chief  Ju/lict  faid,  it  would  be  a  good  chancery 
ifle  or  truft  if  for  money% 

Adjmmatur. 

In  the  Eafter  Term  following  it  was  adjudged  by  all  the  Court* 
diat  inrolment  is  necedary  before  any  thing  can  pafs  by  fuch  deed  of' 
aflignmenti  or  bargain  and  fale  from  the  commiffioners.  {n) 

(J)  Cro.  Jac.  $«.    S.  C.  Noy^  8(.  S.  C.          (*)  See  the  cafe  of  Bennet  v.  Gaudy, 

%  lait,  67c.     S.  C.  X  An4.  i6o.  Carth.  X7S.  where  it  appeared  by  a  fpeciat 

(i)  Cro.  Var.  1 10.     Hetley,  So.  verdid  in  eje^ment  brought  by  ^iTigneet 

{t)  See  MooTy  337.  6So.    Cro.  EIlx.      of  commtflTionert  of  bankrupts,  that  the  de- 

917.    %  Ioflw67i.  mlfe  was  made  before  the  bargain  and  U\t 

{m)%  Ion.   675.    Poph.  48.    1  Leon*       inrolled,  and  held  fatal,  and  not  amendable^ 

ft.  But  fee  S.  C.  1  Show.  200.  notis* 

The  Mayor  of  Exeter  againft  Starre.  Caft  14  r. 

r^  E  B  T  for  a  fine  {a)  for  refufme  to  take  the  oath  of  office  re-  If  the  ftcward  of 
*^  quired  by  the  corporation  aft,  25  Car.  2.  c.  2.  being  chofen  to  Jj^e^jjl^^*^^''' 
be  tn  officer.    The  bye-law  was  fixty  pounds  for  the  rehifal  of  the  IppaiUd^^by  I5 
office  of  fteward  of  the  city  of  Exeter.     The  defendant  would  take  C*r.  ».  c.  2. 
tfaeoadiof  the  office*  but  refufed  the  corporation  oadi  againft  the  <*«^f  ^'•inie 

i-a^ma.i_a__r    •  TO  againft  htm  OH  t 

^^f^tmRU  •  byf  taw  iinpof. 

ing  a  fine  on 
fcdi  It  fluJl  refiife  to  take  upon  them  fiich  office.        ■  ■  ■    Poft,  196,    Skin.  514.    i  Mod.  79.    1  Vent. 
171.    Kaj.  &12.  374*    %  Saund.  389.    Stra.  S28. 

*  C  '59  3 

(«)  SceSbotdeworthv.  Gennet,Carth.  Exeterv.  Tremlct,  2  Wilf.  95,    WhitfiWld 

to.    3   Mod.    259.       City  of  Yoik  v.  v.  Hunt,  Dougl.  727.  tiptu.     Steward  v* 

Toaae,  t   Ld.  Ray.  50^.    5  Mod.  444.  Bukcr>  i  Term  Rep.  616. 
Mja  ?•  l^lyn.  Bur r.  1717.    Mayor  of 

M  %  Held» 
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^ilmrml*         Held,  that  hr  is  purifli£b:?  f?r  fo  doing,  for  it  is  a  refdal  of  diat 

*  ^^  without  which  the  o£c?  is  voE J  irad  cinnoc  he  held-   The  (ame  ruled 

STA&ms.       in  the  SkeriJTrfVtrFs  zsffy  i:\  Trininr  Term,  22  dr.  2.  RbO  ^2,  in 

Loud  Hale*s  tirae,  fc*r  retuin^  the  ooihs  of  fapremacy  and  ail^i- 

ance ;  although  the  dei^on  be^rm^  and  he  be  now  punifhable  for 

holding  i^  vet  it  is  he  that  has  di&Ued  himlcl£ 

But  aftenrank  on  mzliuiiit  there  was  a  verdict  for  piaintiflF. 

Tkemain  Srrffitxt  in  £^er  Term  foOowing  took  (crcral  ex* 
cepdons. 

InM<  Ma  FiitsT,  Thej  £xT  there  :s  an  anrl^sit  court  held  before  the  mayor 

bre  Uw  *c  *  and  kuIiffV,  &c.'and  they  have  not  averred  dot  before  dieir  charter  it 
^2^^^^^  *°  was  their  u£&ge  to  !wcar  the  mayor  aixi  bsSifis  in  that  court ;  for  the 
kdoR  rite  cu;-  charter  is  a  charter  of  conlinaEition,  and  ibys,  ^  ficsMiaim  ImmdMlim 
cr,*rikaafec  *  cT^i'sLftxIiwmJ^  But  it  was  aniwcrcd,  dut  as  "to  this  THE  CouHT 
S^rf^    wx>u!dfoiRanditnow.;i3 

TMB  MATos  «3ft  ^oslliei  t*  EapQ^B  :2k  sac 

la  w&jc  Bs.  Secondly,  That  diey  hy  ro  title  to  the  L-ie  b  dte  corporation^ 
BcrMcoa  a  fiy  if  ^  fcln^  grant  than  not  thi  hiK,  but  ody  power  to  fine,  this 
tet^t'lki^     ^"^  °^  entLtile'thcm  to  rht  fine. 

fK.  But  it  wzs  anfwerrd,  there  was  enough  e^qprefied  to  ihcw  the  title  to 

the  fine;  they  fay  that  th^y  have  pow^r  :^  convict  till  he  do  pay  dbc  fine 
to  the  u£:  of  the  corponLticR>  ^iiidi  thews  th«  fine  was  to  be  to  dieir 
u£r,  diough  die  coaunitment  be  iilegaL  The  king's  patent  is  never 
reckoned  naught  for  a  £iKe  r^ggefiiott,  when  he  parts  from  nothing  ; 
and  although  perhaps  It  tcay  be  to  if  the  king  bring  2.fctnfadasy  jtL 
a  ddi<3xiant  in  debt  on  a  b^-e  law  ihall  net  take  ac^acc^  diereoC  In 
caie  a  ican  ha2>  a  grant  of  ^na  ^-f  caC^LnfM^^^Taim  (c)  upon  die  confi* 
dcrarloa  of  inoney  pssie,  ind  the  pv^tJiitex?  has  cccihon  to  bring  dtti^ 
Msu  lor  iuch  g -.xxl^  h^  necvi  nc:  ^.dge  that  he  has  pud  the  money  into 

THE  txCHE^iyTER. 

Juu^ineiit  t^r  pijinnn. 

( j)  Aid  fe  ^ri<jnrd  ▼.  "P'lr-hrr,  chi*       wr^  '  *cj«  defifff  m  a  ctmrt  kmi^  j«- 
jui-es  bel.:'.v  »crr  prccrHT   c-iiiaci   cjr»-       Rrp^?**. 

Caic  14-  Walkia  cg^ji/i  Oibarnc. 

i^..  Ac»h«         A  PPE  AL  of  felonv.     Ur^ed  drat  pl^vlres  may  be  pitt  in  any 

time  vx  ssftiZat    X\     •        v^        -    I       '     -.      _f  '^.    r^ ,  .       ^       ,    ,'  ^^ 

ma'ijiaid  ^  ^in^<^  before  fucgtner.t :  whire  zn  ori^uui  is  die  piecgesare  mcd 

rkttso  cp  pre£e-  or  indocTjJ  on  the  buck  ♦  of  the^ writ,  am  ibtn^: times  mentioned  in 
caeechcjppcaL  ^^  \y^.  ^f  ^jK^  ^j^^^ .  but  w-bk.-tb«rr  the  part}- be tn  oiftody  OT nol^ 
w*^c.  z  J<Mc%  ^  ought  to  find  plcc^  to  t"-cure  the  kir^c  of  his  amerciament.  Absd 
r'c<7. 9*  KEro,  th^it  in  appeals  pieces  otighc  to  be  tlxiizd  bdbcc  any  aoftrer 

[  160J    ^}  *c  appellee,  ^a) 

j^)    S.  C.  3  Joce%  154^    oafer    rixe       Bac  fe«  Ri^iiri  Hat.  4i.  WUfiav.  Ijm^ 

•TBleatkArae  v.  CMboonae,  &;i^  due      4  fttsc  £$>  CoiLe  i.  BanibdifgCt  > S«n» 

4t  H}  tune  iKflMC  Jod{BDEC»  ^^ 

Tbe 
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The  King  againjl  Forbis.  Cafe  143, 

J  N  D I C  T  M  E  N  T  for  not  coming  to  church,  taken  at  a  feffions   An  indiamcnt 
held  the  thirteenth  oVJanuary  in  the  thirty- fecond  year  oWharles   ^""**  *>"  '3^** 
the  Second^  for  that  the  defendant,  being  of  fuch  an  age,  on  the  firit  of  in^that'the'df.* 
January  laft  paft,  and  for  fix  months  after  forbore  to  come  to  any  fcndjnt,  from 
church  or  chapel,  &c.  '^  January  up 

^  ^^,  abfentcd 

himfcif  from 

And  upon  motion  to  qualh  it,  was  held  p^R  Curiam  that  the  firft  church  for/r 

oijanuaty  laft  pail,  (hail  be  intended  to  be  the  month  laft  paft,  and  w*"'^*'  is  good  | 

not  the  day:  qjid  though  a  bond  dated  the  fifth  of  iW^rr^,  condi-  <«'^/tf/?A<r/r»  * 

tioned  for  payment  of  money  the  twenty- fifth  o^  March  next,  (hall  /hall  refer  to  the 

refer  to  the  day  and  not  the  month  i  yet  fuch  a  conftru6lion  ftiall  never  *^^"'^  *"**  "**'  '* 

be  made,  to  lofe  a  debt,  d^ftroy  an  indidment,  or  vacate  a  judgment,  s^^c^Ra 

but  only  when  it  is  in  maintenance  of  them,  (tf)  Poft,  205!  ao6. 

2  RoU  Abr.520/ 
Hoh.139.    Doug]^  465.     3  Ttrm  Rep.  023/ 

(tf)  Sir  Thomas  Raymond  r<i)s  that  this  the    record    that  he  had    only   abfented 

faolc  was  held' fufficient  to   have   quaOied  h'lmMf  tbirtfen  days  i  but  that  he  was  left 

the  ID  J  ^oent  ;    for  that  the  defiendant  to  have  his  remedy  in  thb  £xcH£Q.uERf 

was  charged  with  h-iving  abl'cntcd  him/elf  becaufe  he  had    not  conformed    according 

/or  Juc  moMtbSf   and    it    ap^^eared    upon  to  the  provlfton  of  3  Jac.  i.e.  4« 


D' 


Shelden  againji  Hentley.  Ca!c  144. 

^  E  C  L  A  R  AT  ION  on  a  note  under  feal,  whereby  the  defendant '  ^r-  ^^ «" 
promifed  to  pay  to  the  bearer  thereof  upon  delivery  of  the  note  J^!iniaiiJ![d  ^  a 
a  hundred  pounds,  and  avers  that  it   was  delivered  to  him  by  the   note  under 
bearer  thereof,  and  that  he  was  fo.  J'^^^f  *>y  «^'»'ch 

the  defendant 

SAVSDnRS  for  the  plaint!^.     There  being  an  averment  it  is  fuf-  ^i^^are^^£^tlo 
ficicntly  certain,  and  not  an  mdividuum  vagwn:  a  fpccialty  need  not  by  an  averment 
name  die  very  name  of  the  perfonyJ  conjlat  de  perfona  at  the  time  of  {.*^^V|^  was  dcli- 
thc  delivery ;  fo  that  it  is  no  more  than  to  be  bound  to  the  church-  pUiniiff by  tbt 
wardens  of  fuch  a  parifli,  which  in  my  Lord  Hale's  time  was  ad-  heanr. 
ludzed  good,  Po;i,  235. 

Jones  Jujiice.  At  the  time  of  the  fealing  whofe  deed  was  it,  and  to  ^  Roil  Abr.i4a. 
whofeufe?  28114.945. 

Saunders  anfwcred,  that  it  was  no  deed  till  the  delivery,  and 
dicn  it  was  the  plaintiff's. 

♦  Mr.  Holt  e  contra.     It  is  not  averred  that  it  was  fealed  to  the  ♦  [   161  ] 
piaintifF's  ufe.     No  perfon  can  take  by  deed  that  falls  not  under  a 
defcription  before  the  making  of  the  deed ;  as  a  bailard  that  has  not 

S lined  a  name  by  reputation  cannot  take  by   the  name  of  fon* 
ere  is  no  perfon  affigned  till  the  delivery. 

M3  The 


(> 


Sneldkii 

HsitTLIT* 


166  Eaftcr  Term,  33  Car.  «•  in  B.  R, 

The  Court.  The  perfon  fecms  fufficicptly  defcribed  at  the 
time  that  it  is  made  a  deed,  which  is  at  its  delivery.  Supp(^9 
a  bond  were  now  made  to  the  Lord  Mayor  of  Londorty  sipd  the 
party  feals  it,  and  after  this  man*s  mayoralty  is  out,  he  delivers  the 
bond  to  the  fubfequent  mayor,  this  is  good ;  traditio  facit  cbartam 
hqui ;  and  by  the  delivery  he  expounds  the  perfon  before  meant ; 
as  when  a  merchant  promifes  to  pay  to  ^  the  bearer'*  of  the  note^ 
any  one  that  brings  the  note  (hall  be  paid. 

^r  ^'^^*  ^"^  Jones  Juftice  faid.  That  it  was  the  cuftom  of  merchants  that 

Lw  u8.  ^'     vnziii^  that  good  (a),  and  he  put  this  cafe,  that  if  a  man  be  bound  to 

pay  to  (blank)  and  feal  it,  and  afterwards  a  name  is  put  in,  this  is 

not  a  good  bond« 


jtdjournatur^ 


[a)  S«e  Hinton**  cafe^  Poft,  235^ 


bail. 
Kcb.  593. 
jBac.  Abr.iS/. 


Cafe  14C.  Chivers  Sheriff  of  Wilts  againft  Fcnn  and  others, 

Wamntof  the  TTXEBT  pn  a  bail-bond.  The  principal  gives  a  warrant  of  atn 
principal  lor  ap-  I^  tomey  to  appear  for  himfelf  to  Mr.  Twyford^^  and  his  hail  be*? 
tends  nocVche  ing  his  n.'ighbours,  he  orders  him  to  appear  for  them  too,  which 

Twyford  does^  and,  /or  want  of  a  plea,  judgment  is  had  againft  a]} 

three. 

But  upon  motion  judgnient  was  fet  afide  u  to  the  bail,  the  prin* 
cipal's  order  not  being  a  warrant  to  appear  for  more  than  himfelf; 
but  it  being  by  ignorance  of  the  law,  and  not  a  wil/ul  a^  the  judges 
on  motion  difcharged  the  attorney  as  to  any  contoppt. 

Cafe  146.  Anonymous.  .j 

ifaperfonhaitf  ^ ROVER  and  converfion  for  a  horfe  in  an  innrkeeperHt 


iu$t  on  goods,  a 
demand  and  rt- 
fufal  to  deliver 
lliem  it  not  evi- 
dence of  a  con« 
verfion. 

Poft,  179. 

I  Roll  Abr.  5. 

xo  Co.  56.    Cra  EIU.  495* 

♦   [    162   ] 


hands. 


Denial  to  deliver  him  is  no  converfion,  nor  evidence  of  a  con-i 
veriion,  unlefs  the  plaintiff  *  tender  in  particular  what  the  horfe  ha$ 
eat  out,  and  the  jury  is  to  judge  if  fufficient. 

Ruled  fo  on  evidence  c$ram  Domino  North  {a). 

%  Mod.  045.    Glib.  Jim  £•  258.    Ld.  Ray.  868.    4  Term  Rep.  160* 


(tf)  That  an  hmktefer  hath  a  tight  to 
detain  a  horfe  left  with  him  till  paid  for 
hit  keeping,  Robinfon  v.  Walter,  3  Bulfl. 
26S.  York  ▼.  Griodaone,  Salk.  388. 
Jonei  V.  Pearle,  i  Stra.  557.  Chapman 
V.  Allen,  Cro.  Car.  271.  Linton  ▼.  Cook, 
BuU.  N.  p.  45 1  aad  that  demand  and  re- 


fafal  of  a  perfon  hating  a  Utm  is  not  evi^ 
dence  of  converfion.  See  Miret  v.  S«le«  ' 
bay,  2  Mod.  242. 244.  Harford  v.  Jones^ 
2  Salk.  654.  and  Put  v.  Rawftem,  3  Mod. 
2.  Skin  T.  Upihaw,  2  Ld.  Ray.  T^%m 
accord*  See  alfo  2  Roll  Abr.  92.  Cro« 
Car.  271.  Bwr.  2826.  Bull.  N.  P.  44. 


TTinitf 
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w 


Cockman  againji  Farrer.  Cafc  147. 

RIT  OF  ERROR  to  reverfe  a  fine.    The  defendant  pleads  Oniwrltof 
thereto  that  the  fine  was  lawful,  and  five  years  paft,  and  non-  ^^'"^^  ^'^  «^"^«  * 


.  J  fii  c,  the  dc- 

**•**"•  fendant  cannot 

Argued  not  good,  for  that  it  is  the  feme  with  a  writ  of  error  to  fin"  an/noal^ 
reverfe  an  attainder  or  outlawry,  and  the  very  fuppofition  of  the  writ  claim  iu  bar. 
is,  that  there  was  no  lawful  fine,  [a)  s  c  2  Jones 

jSi. 
3.  C.  Rayoi.  461.     S.  C.  Skin.  13.     i  And.  17a.    Co.  Lit.  i%U 

(«)  TKe  Court  were  of  opinion,  that  If  adduci  excepth  ejujdun  nl  cujvs  peiitur  dif- 

thoekad  been  z  Jukjequttit  fine^  and  five  fefuth,S   C.  Rayni   ^'i.    The    ^rror  af- 

rttn  with  non«claim  had  paiFed,  it  would  figned  by  the  plaintiff  was,  that  .he  w  >- 

fltve  barred  a  writ  of  error  to  reverfe  the  nufor,  afcer  the  conulanc?   by  deiiur.i.i  po^ 

frtcedmt fime^  S.  C.  Skin.  14  ;  but  that  to  trftatem^  and  before  the  return  of  th  ■   vric 

find  tbf  ^trj  fine  end?avoured  to  be  re-  of  conufance,  died  :  and  for  this  reafon  the 

vcrfed  in  bar  to  the  writ  of  error,  was  con-  fine  wat  reverfe  J,  S.  C.  Jones,  183. 
tnry  to  the  eftabllibed  maxim,  non  f^tefi 

M  4  Anonymoust 


i6S  Trinity  Term,  33  Car.  2.  in  B.  Rf 


Cafe  14S.  Anonymous. 

I^'a.  TNSIMUL   COMPUT ASSET.     It  was  laid,  inventus  fidj/ii  in*- 

^  ftcad  of  fuiti  and  urged,  in  arreft  of  judgment,  max  fiujfit 
was  nonfenie ;  yet  held  good :  otherwife  if  it  had  been  inventus 
erit* 


Cafe  149.  AnoMymous. 

Tbeamrtof       VTOTION   was  to  qualh  a  convidion  for  hunting,  within 
Kiiic^t  Bench      -"•▼A  the  Ute  ftatute, 

SBayyOo  mociooy 

vnitcf  error*  And  diercupon  it  was  queftioned,  whether  it  might  be  quaflied 

^oaih  fonunary  without  a  writ  of  *  eiTor :  RnU  (ays  (tf ),  if  a  man  be  convided  on  the 

^^'fti^L^  ftatute  7  Jac.  c.     by  two  juftices,  for  killing  of  partridges  with 

T^rn^     «  '^^^  ^"  proof  or  confeffion  without  indidment,  fuch  judgment  or 

1  Barb^6i3.''  convidion  may  be  reverfed  without  a  writ  of  error,  bong  removed 

3  Burr.  22Sf.  into  the  King's  Bench  by  certitrari. 

I  Term  Sep.  iS. 

m  r    f.     ^        And  it  ^'as  (aid  per  Curiam,  That  conTidions  for  not  repair- 
•    I  '^3  J     ing  of  an  highway  are  made  fo  fooli(hly  that  they  are  not  judgmcntii 
and  this  court  hath  qualhed  them  without  any  writ  of  error. 

(«)  Bcrrie*f  cafe,  i  Roll  Abr.  743.  pK  i|« 

Cafe  150.  Anonymous. 

AwS^TTx  TJ  ^^^  ^^^  ^"^  ^^  *  <^t;^<n//<  vel  nony  &c.  LoRB  Pember-* 
kiStSb^d^'  '^^^  allowed  for  evidence  an  inventory,  though  not  exhibited 

admimftracory  by  the  party  defendant,  but- by  commiffioners  on  a  commiffion  out 
Imtuk^  by  ^^  of  the  fpiritual  court,  &c ;  and  he  (iaid  likewifc,  that  if  the  defendant 
^SSd^iii^^*  would  not,  or  did  not  exhibit  an  inventory,  it  ihould  be  taken  fr^ 
M\aae,<u%'afta^  conffffo  that  he  had  aflets. 

Anonymous* 

rhi  record moft  pE  R  CuRiAM,  If  a  witnefs  be  to  teftify  what  another  (aid  at  a 
fofJaw^ft^n  former  trial  upon  his  oath  that  is  now  dead,  the  record  of  that 

tdHfy  what  pair-  trial  muft  be  produced,  or  elft  fuch  evidence  b  not  to  be  admitted. 

ci)  ac  (be  trial. 


^nonym^m-^ 
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1^9 


Anonymous. 


B 


Y  Mr.  Pollexfen.  In  real  adlions,  as  dower  or  the  like,  where  laiiney  m  dow« 
infancy  is  in  iffue,  it  ihall  be  trijd  where  the  land  lies,  {a)  ^^^^t^ 

to* 


iiancy 
twt  in  perfonal  a^ons,  where  the  action  is  brought 

(«)  But  fee  Morgan  y.  Vaoghan,  Poftj  168, 


Fitzharris's  Cafe. 


Cafe  151. 


imftaci 
^ndiog 


'TpHIS  term  Ft tz  Harris  vr2&  tried  for  treafon;  his  plea  of  im-  Ani 
^    pcachmcnt  in  the  houfc  of  lords  bchig    over-ruled  the   laft  ^^^'l^^ 

torm*   (^)  to  an  iMfiAncar 

for  the  fame 
crime.'      ■    ■    Fofteri «05i io6,     3  Boir«  X36S4 


f«)  An  smptachmetit  for  high  treafon  wai 
SalBtBteil  againft  Fitxharrit  by  the  houfc 
«f  commons.  A  bill  of  indiffment  wat  alfoy 
tad  at  the  fame  tlmey preferred  againft  him } 
hvt  the  grand  jury  conceiving  that  they 
could  not  recdre  the  bill  whiie  the  im- 
peachment was  pending  againft  the  in^ 
didee,  the  queftion  was  referred  to  tmi 
TWELTK  JUDGZ89  who  were unanimoufly 
of  opinion  that  the  grand  jury  ought  not  to 
take  notice  of  the  tran&dionof  the  honfe  of 
commonly  and  therefore  ought  to  hear  the 
ffidence  npon  th:  bill.    The  grand  jury 


returned  a  true  billy  upon  which  Fkzbamtp 
after  counfel  afligned,  pleaded  that  he  ought 
not  to  be  compelled  to  anfwer  co  the  indid« 
menti  becaufe  he  was  impeached  in  pariia- 
menty  and  that  the  faid  impeachment  wat 
then  pending,  and  concluded  it  to  the  ju- 
rifdiction  of  the  court  of  King*s  Bench* 
To  this  plea  the  AttomeyGeneral  dtmurred^ 
and  the  prifoner  joined  in  demurrer.  But» 
after  argument,  the  plea  was  adjudged  in- 
fufficient.  See  the  arguments  3d  toI.  of 
Mr.  Hargrave^s  edit,  of  State  Trials,  241 
to  a6z.    Sec  alfo  S.  C.  i  Vent  354* 


Michaelmas 
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Pare  and  Chafe  againft  Chafe.  q^^  i^^, 

DEBT  onajbond.    The  condition  was  to  perform  the  award  On  •  fulmilffioa 
of  two,  if  made  on  the  twentjr-firft  of  March^  and  for  want  ^  trbitradon, 
of  fuch  to  obfervj  and  obey  the  award  of  an  umtire^  fo  it  be  made  £"]Sj  JJ^Sf 
on  or  before  the  twenty-fecond  of  March\  ana  the  umpire  made  ai  hUrth^  or 
his  award  on  the  twenty-firft  of  March.    Verdift  for  the  plain-  the  ••^ir4^#  on- 

ti£  or*(/orr2i 

'•^  Msrcb%  an  ««v- 

p'trMgt  made  oo 

Trsmain  moved  in  arreft  of  judgment,  for  diat  here  may  be  two  [^1^,^*,^ 
pwards :  and  it  is  a  concurrent  authority.  arbitnton 

made  no  award* 

Answered,  That  In  the  plea4ings  it  appears  the  arbitrators  made  s^c.a  jonet^ 

P?"^  Ante.  6i. 

I  Mod.  275* 

I   And  n%  ^U&f  AM)  What  damage  if  both  (hould  award?  The  arbi-  k]!d^'  A«rd,, 

tiators  4««»»7' 
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Dari 

V. 

Cmasi, 


trators  (hall  be  firft  preferred,  (a)  There  was  cited  the  cafe  of 
I  Roll  Abr.  {b)  262.  Barnard  V.  Kingy  {c)  Rujh  v.  Qrab^  (d)  Cop^ 
ping  V.  Hamard*  [e) 

Another  Exception  was  moved,  that  releafes  are  awarded  to  be 
made  to  the  dav  of  the  award,  which  exceeds  the  fubmiifion.  Judg- 
ment ftayed  tdl  moved  on  the  other  fide  (/) :  the  cafe  of  Kynajlon 
V.  Jones^  Allen^  82.  was  cited. 

6  Mod.  232.     %  Mod.  309. 


Ao  awarl  of 

rdeafet  to  the 

day  of  fibr 

dvfordy  inftead 

of  the  day  of 

tbffuhm^pm,  it 

bad.  10  Co.  131.    Golib.  91 

Cro.  Jac  352.     I  Salk.  74. 


I  Roll  Abr.  243.      3  Lev.   188. 


AUen'a  Re-  Mr.  Justick  Dolben  thereupon  took  occafion  to  (ay,  thepub^ 

rS?y"pubuicd.  ^^J^^  ^^  much  wronged  the  author^  for  that  he  had  the  original  ma- 
nufcript,  and  had  compared  them,  and  found  it  to  be  miftaken  in 
feveral  cafes,  even  as  to  the  very  refolutions  of  the  court. 


Previous  to  the 
ftacuce  4  Geo. 
%.  c.  26.  it  waa 
error  to  plead 
an  award  in 
Englilb.^— — 

♦  [  165  ] 


Agreed  per  Curiam,  that  an  award  ought  not  to  be  pleaded  in 
Engfijhy  but  fct  out  ♦  in  l,atin  \  and  if  it  be  o^erwife  it  is  er- 
ror. 


-3  Bl,  Com.  32a« 


(tf)  On  this  point  it  was  refolved  by 
Pemrbrton  Chief  yuflkty  Jokes  and 
DoLBEN^%/f/r«x  {ah/ente  Raymond)  that 
the  u  ID  pi  rage  was  well  made ;  for  that  the 
parties  had  exprefsly  given  the  twenty -firft 
day  of  March  to  the  umpire  for  executing 
his  authority ;  that  his  authority  was  con- 
current} not  abfolutely  but  conditionally, 
and  therefore  no  contulion  as  to  the  time 
of  making  the  award  or  umpirage  could 
arife  ;  for  that  if  the  arbitrators  had  made 
an  award  that  would  have  been  good,  but 
aa  they  had  not,  the  umpirage  ihould  bind, 
8.  C.  2  Jones,  168.  See  alfo  Doe  v.  Roe, 
a  Term  Rep.  645. 

{b)  The  court  denied  this  cafe  to  be  law, 
$,Ct  2  Jones,  1 68, 


(r)  Stiles  306*  S.  C.  i  Danv.  Abr* 
541. 

{d)  In  Hilary  Term,  iS  &  19  Car.  it. 
Roll  1040.  in  the  King's  Bench,  2  K^ble^ 
263.  332. 

(«}  In  the  King's  Bench,  in  Hilary  Term 
20  Sc  21  Car.  2.  Roll  101.  Repotted.,  % 
Saund.  129.  i  Lev.  2S5.  Raym.  187^ 
I  Mod.  15.  1  Sid.  428.  455.  an^  2  Keb« 
562.619. 

(/)  Sed  fu^trtf  for  it  Teems  that  an 
awaid  of  releafes  to  the  time  of  the  awar4 
is  good,  unlefs  it  be  averred  that  there  were 
matters  in  dii)erence  between  the  day  of 
the  fobmiflion  and  the  day  of  the  awards 
1  Roll  Abr.  244.  3  Lev.  i88.  Hutton^ 
29.    Cro.  Jac.  351. 


Cafe  153. 


The  King  agahft  Smith, 


The  court  will 
grant  a  new 
trial  on  an  in- 
didment  for 
perjury,  afier 
a  verdid  for  tbt 


INFORMATION  for  perjury.  The  cafe  appeared  to  be,  diat 
the  defendant  Sw/A  went  with  the  juftices,  confUbles,  and  otheirs 
to  difturb  a  conventicle  in  a  town  in  LeicejUrJhire^  and  that  he 
afkcd  a  fellow  there  his  name,  arid  he  faid  James  (who  was  a  known 
kin  if  it  a  -  conventicler)  whereas  in  truth  the  man  named  was  not  there,  and  the 
pcaS that  it  was  fellow  that  anfwered  knew  it,  but  the  defendant  did  not;  but  however 
not  wilful  and  believing  it,  he  fwears  before  the  juftice  that  Jamc$  was  at  the  con^  - 
corrupt.  venticle,  and  thereupon  a  conviction  was  had. 

S.  C.  2  Jones, 

163.  And  now  upon  motion  it  being  a  plain  miftake  the  verdift  was  fct 

i2^M^*.  1!^'      afidc,  the  oath  not  being  wilful  and  corrupt  perjury. 
2  Hale,  310.    %  Hawk.  P.  C.  c.  37.  f,  i2,    4  BI.  Com.  354.    4  Burr.  2257.    3  WilC  59.    Cowp,  37. 
4  Term  Rep.  753. 

And 
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And  THE  Court  urged  as  authority  for  granting  a  mw  trialj        Kmc 
two  cafes  where  verdios   of  the  lame  nature  had  bean  fet  afide,  •     smTtju 

2ackf9iC5  cafi  of  Glouceflerjhire^  {a)  and  Fennici's  cafe  {b)  in  my 
ORD  Hale's  time. 

(*)  2  Lev.  124*    2  Keb.  841.  {h)  i  Keb.  546.  568.  639.  767,    i  Sid. 

149.153. 


Tyack's  Cafe.  Cafe  154, 

'TpYACK  being  to  draw  a  deed,  had  writings  brought  to  him.  The  court  will 
'■'    amoni^ft  which  he  finds  one  that  concerns  himfclf  and  his  title,  «o™P«i  ^  *t- 

, ,      J  ^      •  tomey  to  re-ae« 

and  he  detains  it.  ,i^  iriri„g. 

The  Court  forced  him  to  deliver  it  up,  and  left  him  to  take  his  to  pemfe, 

proper  remedy  at  law;  and  per  Curiam  and  counfel  at  the  bar^  it  though  they 

was  (aid  to  have  been  fo  done  in  one  Paine's  cafe  {a)  in  this  court,  Jnd^Ss  tltll?^^ 

where  a  fcrivener  detained  writings  ;  and  Doble  of  Somerfetjhire^ s  cafe  c  n  ^u- 

in  Lord  Hale's  time  was  the  feme,  and  fo  ruled,  as  Saunders  Latch.  124^'* 

and  Tremain  faid.     So  in  cafe  of  an  attorney,  folicitor,  or  counlel  8  Mod.  306. 

that  gets  writings,  the  court  forces  a  delivery  very  often.  Vsixk.  8 

Sera.  547.  62  r. 
Dougl.  104. 238.    3  Term  Rep.  275. 

{a)  21  Car.  2. 


*  The  King  againft  Webb.  Cafe  155. 

♦  [  166  ] 
T  J  PON  motion  againft  the  flicriff  of  EJfex^  for  taking  money,  &c.  tj,c  flicnff  m-v 
in  execution;  it  was  ruled  by  the  court,  that  though  \t\y  ynn.y  mu-' 
one  be  in  execution  for  a  fine  to  the  king,  yet  a  levari  facias  lies  de  ^^^*  ''^"^  . 
icnii  et  catallisy  and  by  fuch  writ  the  fhcrifF  may  take  ready  money ;  -ft'culJllu.  *  * 
{a)   and    here  was  cited  in  Kelynge's  time  one  Cadmore*s  cafe  p  a  ^^^^ 
the  feme  rule.  3'Co.  /i. 

SCO.  33. 
I  Roll  Abr.  893.    Cro.  Jac.  79.     Yclv.  6?.     1  Burr.  457. 

(«)  See  the  cafe  of  .Francis  v.  Nafli,  Cafes  temp.  Hard.  53.  and  Armftcad  v.  Plillpit, 
Dougl.  2  30. 


Prefident  and  College  of  Phyficians.  Cafe  156. 

T^  E  B  T  on  the  ftatutc  14  Hen,  8.  c,  5.  for  five  pounds  a  month  for  I"  <Jfbt  on  14 
^  adminifterinc:  phyfic   within  London^  not  beius  of  the  col-  P*^"*  ^aV  ^* 

e  ^-t    ir  •   I        ^    'tit    II  °  tor  pratliling 

LEGE,  ccc.  upon  ml  debety  trial  at  dxuildhall,  phyfic  without 

licence,  the 
printed    "Aatute  book  is  evidence  «f  the  charters  of  thz  coluci.  Poft|»34.     4  Mod* 47. 

5  Mod.  327,  32S.    2  Sjlk.  451. 

Pemberton 
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PiBttDiNT        PembsrtoK  Chief  Juftice  allowed  the  printed  ftatute  book  al 
CotLioE  or    evidence  of  their  charter  and  ftatutes,  widiout  any  exemplification  ot 
Phtsiciami.   fwom  copy  of  either,  and  laid  he  would  intend  them  right,  unlefs  they 
(hewed  a  variance  between  that  and  the  original  in  parliament. 

Aftatnteprioted  Seconddy,  It  was  excepted  that  a  copy  of  the  ftatute  was  pro- 
pariia^t  fliaU  ^"^  ^Y  *^  defendant,  and  fwom  to  be  a  true  copy  taken  out  of  the 
be  fo  taken,  .al.  RolPs  uhopelj  and  diere  was  no  ^  l>e  Rot  veuf*  in  it;  and  it  was 
thoogk  the  ri^  alledged  that  Cardinal  Wolfey  had  received  a  great  fum  of  money  to 
SS^oMarJ***^*  fbift  It  in  among  others :  But  my  Lord  di(allowed  the  exception  j 
Poft»  asf.*        '^ying)  ^cre  were  feveral  forms  of  ftatutes  in  ages  paft,  and  that  as 

dus  had  been  allowed  an  a<^  of  parliament   fo  often,  and  in  fo 

many  cafes,  he  would  not  difpute  it  now. 

Thecolfeje  of  THIRDLY,  They  took  exception,  that  the  prefident  only  (hould 
^S^le&l  ^^'^Z  *^  ^»^  (^)  ^"^  PiMBERTON  Chief  Juftice  laid  that  had 
on  14  Hen.  s.     been  over-ruled  frequently. 

c.  5.  in  the 

aamet  of  the  prefident  and  fdlowi.  Cro.  Jac  121.    Cro.  Car.  256. 

i^.If  debt  on        FOURTHLY,  It  was  Urged  that  the  pra£Kfing  was  in  JVeftminJIer^ 

^^cl'*  *"^  *^  a£Honlaid  in  London^  and  by  the  ftatute  21  Jac.  I.  r.  4. 

It  a  popolar  which  lays  popular  a&ions  in  their  proper  county,  it  is  faid,  ^<  that  if 

•aion  within  w  it  appear  upon  the  evidence  to  be  committed  in  another  county, 

ai  Jac.  I.e.  4.  (c  than  where  brought,  the  defendant  fliall  be  found  not  guilty^*  a 

1  Salk.371.  queftion  was  then  firft  made  whether  this  a£lion  of  debt  be  within 

■  1^;  JJ^j^  this  ftatute.  {b)     As  to  the  laft  point  a  fpecial  verdift  was  found, 
a  Hawlbi  P.C;  ch.  26.  (.  34* 

A  Queftion  was  alfo  made,  if  ^t  the  offence  be  committed  above 
one  year  before  the  at^on  brought?  (r) 

(«)  See  %  Bulft.  185.  that  an  aAion  will  {b)  See  Shipman  qui  tarn  ▼.  Herbert^  4 

not  lie  on  this  ftatute  bj  the   precedent       Term  Rep.  109. 
alone.  (c)  See  White  ▼•  Boot,  2  Tenn  Rep. 

Cafe  157. 

•  r  2^.  i  *  Bellamy  againji  RulTcll. 

2^!wn«t^of  COVENANT  upon  a  charter  party  between  the  mcrdiantand 

freight  under  a  ^^  a  mafter.     The  mercliant  was  to  pay  fb  much  for'freight,  and 

A^TfcndT'^'  Ae  mafter  to  deliver  the  goods  at  fuch  a  port.     The  breach  was 

mvj  plea^  diae  affigned  in  non-payment  of  the  freight.     1  he  defendant  pleads,  that 

the  goodf  were  the  mafter  had  damaged,  wafted,  and  imbczzlcd  the  goods  to  the  va* 

«M*5*iha  ^  ^**^  ^^  ^  freight ;  and  that  there  was  a  cuftom  to  detain  the  money 

mafter,  aa^  cfaei  which  fliould  be  paid  for  the  freight  in  lieu  of  tlie  goods.     The  plain- 

hv  the  caftom  tiff  demurs, 
ornerchanuhe 

r?*ht*ii?coni»  '^^^  Court  thought  the  plea  good,  though  to  covenant,  if  there 
peoLion!    *"*  was  fuch  a  cuftoou 

The 


f- 
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The  plaintiff  therefore  praved  leave  to  waive  his  demurrer  and  to     Bi  11  amt 
take  iffue,  which  was  grantea  (a).  RwiTsti* 

Note,  Such  a  cuftom  there  is  between  the  mafter  and  hired  Themaacrmaf^ 
feamen,  to  dedud  out  of  their  wages  what  goods  are  damnified,  Sja'S^L^*" 
which  makes  them  the  more  careful  {b)i  as  feveral  of  the  bar  mtgetfromdM 
laid,  fttmeif  •  \ 

(a)  Sec  Ma]yn*s  Lex  Mercatoria,  edit*  field,  3  Atk.  555.   Paul  T.  Birch,  »  Atk« 

1686,  that,  by  xht  cuftcm  of  wurebantu  «•  ^i*     Lntwidge  v.  Grey,  1  Burr.  %%%» 

well  at  by  the  corenants  of  the  charter  Luke  Y.Lvde,  i  Bl.  Rep.  190.     Watkina 

party,  the  mafter  (hall  be  anfwerable  for  t.  Carmichael,  Dougl*  loi.    Abemethey 

danu^  occafioned  by  his  negle^,  Malyo,  T.  Landak,  DougL  539.    Hocham  ¥•  Eaft 

101.      Boucher  t.  Lawfon,  Cafet  temp.  India  Company,  DougUftji*    Lemprieie 

Hardw.   85.    194.      See  alfo  Parifli  t.  v*  Paiky,  a  Term  Rep.  485. 
CrMi^br^  Stra.  1251  •    Froward  ?.  Duf-  {h)  %9t  Pofty  183. 
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The  king  agalnji  Sowtbn.  Cafe  158^ 

Softer  Term^  yi  Car.  2.  Roll  659* 

|UARE  impedit  by  the  king  on  the  ftatute  of  31   EUz.  Afugnm^^ 
c*  of  fimony,  againft  L,  the  incumbent :  the  defendant  t>y  the  king  a- 

pleauls  in  abatement  (tf),  diat  the  very  patron  is  not  named,  jainft  the  wf«p- 

Argucd,    that  in  all  cafes  of  a  difturbcr  the  parfon  or  patron  sL^^lrthlii- 
ought  to  be  named  {b).     No  patron  ought  to  lofe  his  right  at  com-  tumhent,  need 
mon  law  without  being  heard,  though  another  may  fay  as  much  5  ^^  ^*^  '*• 
yet  it  is  but  reafonable  to  hear  him,  for  the  incumbent  may  confefs  ^cadan*  *' 
Ae  fimonyj  &c.  s*  c.  %  Lev.  iC. 

%  Lot  1086.    K.  Luti  345;     3  Ut.  83.  115. 106.    Dyeo  4<*     >  I^oii*  45-    a  Leon.  58.    &«vil»  loS^ 

Hob.  320. 

(«)  Cro.  Jac.  651.  pi.  44*     47  E'^'^-  3»  p'-   !»•     7  Edw.  4. 

(^)  Hob.  316.  310.     5  Hen.  7.  pt.  35.       pl>44*  aod  author: ties  dirc^  ate  Hob.  310. 
SiDalb.410.  3  Hea.  4*  pi*  2.    22  £dw.  4.       42  £d«r.  3.  pi.  7.  and  18  £dw.  3.  pi.  2a 

Vql*  IL  N  £  («A/r4 


Michadmas  Term,  32  Car.  a.  m  C.  B. 

E  contra  it  v^t^if  all  die  ,rea(biis  given  are^  that  he  maymkc 
^^       his  defence  ;  here  he  can  have  none  to  make ;  for  the  declaraon 
charges  not  the  parfon,  but  only  that  the  incumbent  is  zftmoniack. 

Lord  North  QjiefjuftUe.    He  need  n^t  be  named 

Wyndham  Juftice  of  the  |anie  opinion.    Where  his  right    i 
i68  3  concerned  he  muft  *  be  named,  otberwife  where  it  is  not :  and  h 
cited  Hairs  cafe,  {c) 

Charlston  ^ufiice.  It  ftardes  me;  for  the  patron  ought  t 
have  a  rcgaid  to  his  prefentee,  and  defend  him  when  he  is  in,  ^id  hi 
work  is  not  done  by  mere  prdfentation. 

Levinz  yuftice  of  opinion  that  the  plea  b  ill,  and  diat  the  patro 
ought  not  to  be  named 

Ai^  judgment  was  for  the  plaintiiF. 

(«}  7  Co.  s6.  Pjlm.  Rc^  207. 
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Strode  ogainji  Dcering.  Cafe  iCo, 

Trinity  Term^  32  Car,  2.  B.  R.  Roll  ^d^S  or  c^o^. 

TRESPASS  for  falfe  imprifonment.     The  d<tfBndant pleadsj  Ajuftlficatlon 

that  at  a  court  in  the  borough  of  Melcomhe  Re^Sj  z plaint  was  under  proccft 

levied  aorainft  the  plaintiff,  and  afterwards  a  precept  awarded,  return-  ^^^  *"  inf-rior . 

able  at  the  next  courts  (a)  by  virtue  thereof  he  was  taken  at  fuch  a  byThTt^wSi^ 

place  Infra  jurlfdiSf ion.  Cur*y  Sec,  rirv  the  court 

■^  -^       -^       -^  washrld. 

An  exception  was  taken  and  allowed,  becaufe  they  do  not  fet  forth  .  S.  C.  2  Jonei, 
how  that  court  had  its  commencement,  whether  by  charter  or  pre-    J^5« 
fcription;  nor  what  jurifdiftion  it  has,  nor  v/hen  foe  n,;xt  court  vwtt      *    ^^'  *'*' 
hdd. 

Ajid  judgment  for  the  pl^ntifF. 

(«)  See  Rowland  V.  Veale,Cowp.  iS. 

N  2  Morgan 


^8o  Michadmas  Tcmij  23  C^«  ^-  ^  B.  R. 

Cafe  x6o.  Morgan  againjl  Vaughan. 

Michaelmas  Tlnn,  26  G/r,  2.  ^oi/  207. 
In  dower,  if  the  |j*RROR  upon  a  judgment  in  dower  in  the  feffions  at  Breck^ 

lenjiit  be  an  in-    JQ^  .  ^  J      a 

fant,  and  appear  ftCC^* 

jodgment  u  The  error  afligned  v^*as,  diat  he  was  under  age,  viz,  of  the  age 

erroneous.  of  fourteen  years,  and  appeared  by  attorney;  and  upon  iffuc  of  infra 

Ante,  61.  grtatem^  the  trial  was  in  Abergavenny  where  the^tenant  was  commo- 

rant. 

An  infant  is  not  It  was  argued  now  that  the  judgment  (hould  not  be  reverfed,  bc- 
eftonped  to  le-    ^^f^  j^  appears  of  the  plaintiff's  own  fhewing  that  he  was  under 

verfeajudf-  1       '^i.      1  1  .  1  •  •        r  j^      1        •  ri_-       /• 

ment  in  dower,  age  WTien  he  brought  his  v^rit  of  error,  and  at  the  time  of  his  af- 

by  afligniDg  fignment  of  errors,  which  he  has  done  by  attorney :  now  he  fa}'S 

^'^'a^dwu'h'  ^^  '^'^  ^^^  ^^  fourteen  years  of  aec,  which  is  not  fcven  years 

h^pearonche  fmce ;  this  IS  material,  and  though  it  be  furp1u(:ige,  yet   himfelf 

record  that  he  (hall  be  bound  bv  it;  and  cited  the  cafe  of  Htrd  v,  BajkerviU^  {a) 

Xrthf  writ  ^^  ^^'^^^  ^'  '^'^^^»  (^)  *^^  furplulagc  mull  compel  us  to  fay  the 

of  errnr  was  COntnuy. 

brought. 

S.  C  2  Jones,  170.   S.  C.  Ray.  456.    S.  C.  Skin.  la 

In  Jyufer  for  Then  herc  is  a  mijlrial:  it  appears  *  the  land  lies  in  Brecknock. 

landi  lying  in  B.  £f ^r  is  brought  in  Middle fex :  the  tenant  was  in  Jberzavenm^  in 

if  error  be  af-  ..   u    •      ^l     *^  tr  ^   JL-  j   ^l      -.  •  1  •       i 

figned  that  the  which  IS  the  aflignment  ot  non-age ;  and  the  tnal  was  in  Aher- 

tenant  W4$  an  gavenny.     Now  the  trial  ought  to  have  been  where  the  land  lies : 

infant  at  A.  and  Jq^^.^  jg  a  real  adion,  and  a  writ  of  error  to  reverie  judgnKuit  in 

*owv,an^(rue  dower  is  the  fame;  and  infancy  in  fuch  cafe  fliould  be  tried  where 

taken  on  the  the  land  lics,  (c)  Green  v,  Rofc.  (d)    And  in  perfonal  adions  where 

mr.«|r  is  well  ^^  ailion  is  brought,  othcrwifc  the  defendant  might  be  carried  any 

tried  in  the  ,  ^     '  »  ^ 

coLniyofA.      Where. 

for  it  IS  an  iflTue         *  r        tt  ^  a  1  •         »         •  •  • 

tcUattral  to  the  MR.  HoLT  e  contra.  As  to  the  viz.  that  is  not  any  material 
tftleto  the  land,  part  of  the  plea,  but  mere  form ;  and  if  it  were  more  it  would  be 
S.  c.  Ray.  458.  ifluable,  which  it  is  not,  for  the  fubftance  is,  if  be  were  within  age 
VailL'hf 404.  ^^  ^^  t\n\^y  and  not  whether  he  were  fourteen  years  of  age,  ice- 
Hard.  6^  The  alledging  of  a  thing  not  material  Ihall  not  cftop :  it  is  a  general 
I  Mod.  37*  rujc  that  it  does  not  deuroy  the  right ;  and  an  allegation  that  does 
I  Coi^  Die.  "^^  6°  againft  the  right  will  never  prejudice. 

(N.  5.*P  As  to  the  trial,  it  is  afligned  for  error  that  A.   of  fuch  a  place 

\s.  la.)  was  within  age,  which  is  all  one  as  if  faid  he  was  commorant  in 

Scrarue,  8. 15.    Abergovcnny.     This  being  a  writ  cf  error  on  a  J4idgiiient  in  dower, 

*  [  169  ]  whedicr  infant  or  not  is  collateial  to  the  title  of  the  land,  viz. 

dower.     If  the  right  of  the  land  depend  upon  infancy  it  muft  be 

tried  where  the  land  lies,  but  otherwife  if  the  right  be  not,  &c. 

Fitzh.  63.  1  Buift.  120.  179. 

The  Lord  Chief  Justice  at  firft  faid,  that  where  infancy  is 

(«)  Hob.  233.    4  Co.  4a.  (()  Ante,  163.    2  Roll  Abr.  604.  608. 

(*)  Palm.  153.  (fl)  Cro.  Elia.  SiS. 

alledged 
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alledged  general!^  without  a  venue^  it  muft  be  where  the  land  lies,       Moicak 
but  where  Tifpectal  venue  is  laid  it  may  be  tried  there.  Vaughak. 

Jones  Juftice  took  a  difference.  Where  the  defendant  pleads  a  rc- 
leafe,  and  the  plaintiff  replies  "  within  age,"  th:.*re  it  need  not  be 
tried  where  the  land  lies. 

The  Lord  Chief  Justice.    As  to  the  viz.  if  that  be  of  a  * 
thing  which  is  iinpoflible,  it  is  no  conclufion  or  eftoppel,  and  it 
would  be  hard  to  make  it  fo  in  this  cafe. 

And  at  laft  the  whole  Court  refolved,  the  trial  was  well 
enough;  and  a  rule  for  revcrfal  of  the  firft  judgment  in  the  grand 
fei&ons,  nifej  ^c. 

*  The  King  againji  A\(o^.  Cafe  161. 

V|ANDAMUSto  fwear  one  fellow  or  All  Souls  college  in  *  C  ^7^  ] 
^  ^  Oxford.  To  which  they  return,  that  ±e  archbifliop  is  their  ^/„^^l'!^,^x 
vlfitor^  and  they  were  all  fubje6l  to  his  orders,  and  that,  &c.  not'iiTt'o  Tdmit 

m  r       n  ■  .    n     1  to  the  ftlltmjhip 

Mr.  Pollexfen  agamlt  the  return.  ofa  college  that 

First,  They  have  not  let  forth  that  at  the  time  of  the  rcfufal  ahhoj-ii  it  do 
there  was  any  vifitor  j  and  if  fo  there  was  no  power  that  extended  "°^  ^p?"^  ^Y 

*-.  •!,:-  ^^r«  t"C  return  that 

to  tins  cafe.  t..ocwasav;fi. 

Secondly,  There  are  cafes  adjudged  that  this  court  has  jurif-  rcLfli',  or'th'at 
di£Hon  J  in  Dr.  Patrick' scafe^[a)  about  the  prefidentfliip  of  ^ue}i*s  hisajchurityex- 
Cbllegey  the  court  was  divided  whether  vifitors  ought  firft  to  be  ap-  f*^"*^^*v  ^'''f'*'jf 
plied  to;  in  Dr.  Jfpleford's  cafe  {b)  it  wiis  agreed,  that  if  there  be  fion'^j'^no^i.' 
no  vifitors  it  is  within  the  jurifdielion  of  the  court;   (c)  there  is  «;  c  ^  jocet, 
neither  ordinary  nor  vifitor  in  the  cafe  in  qucftion.  174, 

Thirdly,  If  there  muft  be  a  vifitor,  yet  unlefs  he  can  reJrefs,  R^vu.  3«-  »o«« 
this  court  has  jurifiidtion;  th'y  have  only  returned  that  he  was   \l{^'''''^^' 
arciibiihop,  but  not  at  the   tune;    and    therefore  it   muft  come 
hither* 

DoL'BEN  JujTice,  It  was  rcfolved  by  Lord  Half.  \i\  Dr 
Riberts*s  cafe^  (c)  that  if  there  be  a  visitor,  this  cojrt  hai^  no  jurif- 
didion,  for  he  is  like  ajudgechofcn  by  ctiu-mfjives  ;  ih'j  putcin^r  out 
belongs  to  him,  as  by  the  return  appears ;  n  forir.ri  vhe  i.dinif- 
fion ;  and  being  duly  elected  is  under  his  judgniciit :  tlic  gc'ncral 
words  do  ftrong'.y  imply  it.  As  to  the  objection,  that  it  is  iiot  faij 
he  was  vifitor  at  the  time  of  the  rcfuliJ;  t'lat  is  inrigiii.icant,  f^r 
there  is  a  vifitor  fet  forth  to  whom  they  muft  appeal,  and  tii.b  is 

(4)  13  &  14  Car.  z.     Raym.  loi.     I  KiNC,tobe  exerclfeJ  by  hii  great  seal, 

LcY.  65.     1  Std.  346.      1  Keb.  i^^g.      2  and  ihererbre  me  c:urc  ici'uied  to  intc  .-^.e 

Keb.  65.  164.259.  hy  maitd-Jniys    to  compel     he  mufier   «:.il 

[t)  I  Mod.  82*      2  ICfb.  799.  861.  fellows  ot  or.  Catherine's  Hall  in  Camifn.-.rg 

(c)  ir  no  fpecjal  vlfjtor  be  appoinied  by  to  declaie  <'ne 'jf  :heir   icliuAlhips  vji.iii.y 

xh/t  founder  oi  i   private  eleem«*fyniry  by  and  to  ^iroccinl  t.i  a   new  cie*ii  »n,    "  x  v. 

e'>r'>oration,  the  right  of  t'lfitacion,  in  dc-  St.  Catberim'i  H0II9  4  Term  Rzv^,  233. 
l«aU   of  hit   hcvi}  devoivca  upou  thk 

N  3  enough  i 


7*- 


I 

M  ■ 

1.S2, 

3 

M 

■    "V 

1 

K'.y 

-  ■ '  ■ 

2 

...•V 

I*;. 

C. 

u,;. 

,  1'/: 

B. 

,  K 

lU 

D 

■  *.. 

1 '. 

1 

Wi;< 

Michaelmas  Term,  23  ^^r.  2.  in  13.  ix. 

•         enough;  and  if  this  court  (houlJ  u':c  jiirirJiction  thereof,  it  v,*ouIJ 
^^^        dcrtroy  the  ri'^ht  of  r:!i  toiindiulc'iif,  1  mc«ia  tiic  po\\\:r  ot   vl.lt::. ^j 
ylppUf era's  Ci'jc  was  in  tlij  twcni^/- third  year  or"  Chi;:\':::  :..'v  Rrcc?id, 

The  Lcrd  Chief  Justicf.  It  rcc::'is  ihit  the  Yifitor  hr:s  au 
intire  power,  a:iJ  t!ier?  Ciin  be  no  a:)j>.'i'.l  noni  li::n,  Tiw  c;ifjs  are 
flrong,  that  the  vifitor  has  power,  ;4a  llich,  to  dctLTminc  thefe  mat- 
ters thiit  bel^rr  to  the  college  \  and  i:  is  almolt  an  arbitrary  pow- 
er :  y//)  the  objection  as  to  the  time  has  no  weight ;  bccaulb  if  ihz 
[  171  ]  vifitaticn  be  n;.\Jc  akLr  the  elcLtion,  it  is  all  *  onej  for  if  t:;^  r.-cli- 
biQiop  be  cc^nllant  vifiior,  he  may  xifit  and  con:prcn^li'c  thinijs  Coiwi 
in  his  preJjc.lR»r's  time.  («•) 

(d)  A  vifiior  cz.->r.ot  rcfufe    t-»  cs^icife  nrnt,  Rex  r.  r.'.:.;  p   o:"  Lir.c.'In,  z  Te.!H 

his    \.h:o:!Jl   p.  \v;i;   a  jj    tlicrcrj.c    the  Kirp.  ^^S   t..i':, 

cour:  w'U  izrjn:  .1  if-.-T/j/ri.' t"  c-.Mn--.  1  hm  !^f;  ri'K  rfiu:n  w.u   a!ijwcJ  bv    ail  tliC 

to  hctf  an  a|^pw-aij  a:;(i  co  ^ivc  l.>::ic  j^vl^.  cour;,  !>.  L'.  z  Junes,  175. 

Cafe  162.  Progcrs  againfi  Frafier, 

In  thi  Curt  cf  Chancery. 

The  king  mty     'TP  HE  KiNG  grants  the  cuftody  and  guardianlaip  of  an  idiot  to 

gram  the  Luilody     *      g.^  /ilcxdndcr  Friincr  ai'.d  his  affij^ns  for  vc;u:s,  if  the  idiot 
rpr.n'il"t.    fhoald  live  fo  long.     Sir  AUxand^r  iixz^. 

extir^ri',  .ijl  The  quefticm  wa?,  Whether  this  (hould  go  to  the  executors,  or 

mnift.a  m,  the  gua«dianihip  be  committed  a-new  ? 

ard  liTi^Lis, 

during  ihe  life  Jt  was  urged  f-T  Prcgers  the  committee,  that  an  office  cannot  be 

•f  the  Idiot.  granted  for  years;   upon  Sir  Gior^e  Reynolds^ 5  caj'c^  <j  Co,  05.  and 

Ab  .  a^S.^'  LentalP i  cafe^Ci'G,  Ci'.r. 

It  was  ur^jJ  on  the  other  f:de  for  M.idain  Frapcr  the  cxccutri.v, 

that  here  is  an  intcrcft  and  no  pullic  truft  ;  oiij  that  cafe  of  an  ofHcc 

43  has  been  cknicd  to  be  law  by  niy  Lord  H  *li:,  i;ron  the  rcafons 

137.  '     *"^    ^^'^"  ^^  ^'*^'  ^'^^^^  »  '"'^  ^^   r-jljd  in  tiic  call- of  i^fi;/ I'.  Fr\::ir^  \\\ 

S.  i\  Skin.  4.      the  £vchcqucr,  whi-n  he  was  Lord  Chi jf  Baron,  th.it  the  pilice  of 

jjS.  177.  fj^j.   J  ..l.jits  <'f  aiinriirce  Wiis  h-ld  gMni.ible  tor  years,  upon  frlemn 

debate  and  con.'d;. ration  5  andi/ORD  Hale  laid,  the  true  nafon  of 

«S7r  Gt  r^c  RtynoLis  cnjc  w\:s  tlie  culkm  of  its  beinir  '^ranted  in 

fee. 

Finch  Lord  CLiKcHcr.  I  am  rf  Hale's  opinion,  th?.tan  office 
m.iy  be  granted  fl;r  ye;.f -^^  ;  f'T  the  fmic  iiicoiivcniericcs  attend  a  f?c, 
a:id  •=  p.-r.')n  unknown  and  unJv,  ;'.s  ;V/7:;;/  or prif  ccvrrt^  may  happen 
to  !i..\e  the  lanic  uiidcr  an  cliate  o\  inr.eriiiLncei  but  hire  it  is  a 
brancn  of  the  k.i:ig\^  prerogative,  and  a  great  branch  too,  it  is 
part  cf  that  protcctir.n  which  he  owes  to  his  fubjcsft;  and  here  this 
guiirv^ianihip  ir.i^-ht  iuvy  been  in  hifpL'r.tv,  and  10  a  failure  of  that 
p.()tv:cii(.n;  t  r  ii  is  caf.ly  ri:ppo;l*;ble  th^.ttl.irc  n:i-ht  t-e  a  contefi 
about  the  cxtcutorr.iip  a;.d  rdn^r.ilhv.tio-,  aiiii  nonvTptrhaps  granted 
to  tiiis  day;  and  then  wnM  woi.I..  i-^veb.com-i  tf  the  i^iiot^  in  the 
6  nicai 


s.  c.  2  Ch. 

Caf. 

S.  C.  3  Mod. 
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mean  time  ?  And  therefore  he  over-ruled  the  plea  which  Miadam 
Frafisr  had  put  in  to  the  bill,  which  Progers^  having  a  new  grant 
of  the  cuftody,  had  brought  there ;  but  faid,  that  Progerias  title 
v.ari  bad  too>  being  grounded  upon  an  inquifition  that  *  was 
naught,  {a)  and  on  that  he  would  have  diimifl'ed  the-bill^but  at  laft 
ordered  the  party  to  be  brought  into  court,  [b) 

Note,  The  inquifition  laid  flie  became  fo  per  vifitationem  dei. 

And  Mr.  Attorney  General  (aid  the  fad  was.  that  it  was 
a  fine  child  till  eight  years  of  age,  and  confequently  not  an  idiot^ 
but  a  lunaticy  and  the  guardian  accountable. 

On  which  the  Lord  Chancllor  faid,  that  no  fuch  com- 
mittcj  fliould  get  fix-pence  by  a  lunatic,  fave  for  food,  clothing, 
and  ph)  fie  ;  they  iliould  daily  account  before  A  master,  and  the 
overplus  be  placed  out  on  fecurity,  where  the  adminiftrator  of  the 
lunadc  might  know  how  to  find  it  {c) 


183 

Paogiks 
Frasiii. 

•[172J 


(.i^  The  inquifition  founJ  BttJget  Den" 
nli  ')  be  an  idioty  not  having  aoy  lucid 
inr  -VIS  per  Jfatium  cfl9  anntrumt  and  on 
its  ?  if'.,,  pleaded  by  Frajier  to  an  action 
of  t.ef^.il)  bri/ught  \>\  Prcdger  in  the  court 
or  ICmji'i  Gencii,  in  Eader  Term,  36  Car. 
s.  the  court  held  che  inquifition  to  be  good  ; 
for  iwix.  the  Aiding  her  to  be  an  idiot  was 
fufficiertt  wi;hout  the  addition  of  any  other 
wl:JS|  and  xhcreirt  per  fpatium  cfioannO' 
riM  mig^t  be  rrj rded  as  furplufagey  3 
Ma  44. 

(^,  The  court  of  chancery  conceived 
tha:  4  gun'  ufthecuft»dy  of  an  idi^r  to  a 
ma^iy  ills  cxecuiur^y  aiminillr^tursy  and  af- 


figns,  tobe  bad,  S.C.  i  Vem.9.  kutdireft- 
ed  Fr^giT  to  bring  an  action  of  ejeAment 
in  the  court  of  Klng^  Bench,  to  try  the 
validity  of  the  patent  granted  to  Sir  Alix^ 
ander  FrafigTy  S.  C.  1  Virrn.  137.  and  the 
court  was  cf  opinion  th.^.t  the  grant  was 
gcod,  and  that  the  inter etl  thrrein  piiTcd 
to  the  executor  of  the  frnntt-c.  S.  C.  3 
Mod  44  Sec  the  arguments,  S.  C. 
Skin.  138.  177. 

{c)  Sec  Francis*s  cafe,  Moor,  4;  the 
cafe  of  Shelden  v.  Fort.  Icuc,  3  Peer  Wmu 
]04;Rochfont  v.  Ear)  of  Ely,  6  Brown's 
Pari.  Cafes,  329.  Knipe  v.  Primer,  2  Wiif, 
130. 


The  King  againji  Grccnway. 


Cafe  i6j. 


DE SOLVED  by  the  court,  that  upon  an  habeas  corpus^  tho 
gaoler  is  bound  to  bring  the  body,  although  he  has  not  his 
charges  tendered  him.  But  he  may  move  the  court,  and  th^y  will 
rule  that  he  ihall  have  his  charges  firft..  And  this  v^s  ruled  in  the 
cafe  of  the  defendant,  who  was  ftev\-ard  of  a  manor  court  in  Corn- 
ivaly  who  was  brought  hither  on  an  attachment  for  making  fuch  a 
return  to  an  habeas  corpus^  viz.  that  he  was  not  paid  or  tendered 
his  charges. 

Barnes,  377.     1  RolL  Abr.  338.     i  Stra.  308.     a  Stra.  814.  1162.     2  Hawk.  P.  C. 
1  Burr.  443*    2  Burr.  1x52.     Tidd\  Pra^ice,  176. 


A  gaoler  muft 
O'jcy  a  babtat 
<9rf,ut^  1I       mi}.\ 

t'  e  prifoner  re* 

■  ule  to  p4y  hia 

f«s. 

a  ron?s.  T78. 

1  Keb.  27a. 
2X0    56b. 
Mjr.h.  J?9. 

2  Roll  Abr.  32. 
ch.  22.  f.   31. 
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Cafe  164,  The  King  agahji  Vifcovint  Hertford, 

If  money  or  IJESOLVEDby  Pemberton  Chief  Jvjlice^  in  the  cafe  of  a 
goods  bedepo.  -*-  ^Icrk  belonging  to  the  late  fherifFof  tlertfordy  upon  evidence 
^'^J'^eep^c'  at  GuildbaU  in  a  trial  againft  him,  that  if  money  be  delivered  to 
neraliyy  without  one  to  keep  generally  without  any  confideration  or  reward  for  fo 
aiiy  reward  for  doing,  if  the  perfon  bc  robbcd  he  is  difcharged,  and  the  owner  (hall 
ht  uTolhed  of    ^ear  the  lofs,  contrary  to  Coke  in  the  firft  Inftitute, 

them,  he  if  not  .  .nit»-/T-t 

■nfvicrabie.  Thc  fadt  was ;  there  bemg  an  execution  againft  the  plaintifr,  he 

Dr.  &St.ftch.  bi'^'^g^  ninety  poqnds  to  ;he  defendant,  part  of  the  condemnation 
«s'  money,  which  he  refufed  to  t^ke,  faving  the  plaintiff  in  the  a&iqn 

td.  Ray.  915.  woulo  not  accept  it,  and  he  had  nothing  to  do  wi^  it,  he  muft  go 
Jones  on  Bail-     jp  hj^  i  •  and  the  party  faid,  "  he  would  be  in  town  next  Fri£yy 

'^  pray  do  you  keep  it  till  tqen,  and  I  will  come  again  to  you  when 
*  [   '73  J     "  the  plaintiff  will  bc  here,"  and  accordingly  went  away  s  and  bc-- 

fore  the  Friday  the  defendant's  chamber  was  robbed. 


And  NOW  HELD  that  no  a&ion  lies  againft  him^ 


Hilar; 


Hilary  Term, 

The  Thirty-third  and    Thirty-fourth    of 
Charles  the  Second, 

I  N 

THE     KI  NG's    BE  N  C  H. 


Sir  Francis  Pemberton,  Knt.  Chief  Jujlice. 

Sir  Thomas  Jones,  Knt. 

Sir  William  Dolben,  Knt. 

Sir  Thomas  Raymond,  Knt. 

Sir  Robert  Sawyer,  Knt.  Attorney  General. 
Sir  Frai^cis  Winnington,  Knt.  Solicitor  Ge^ 
n^ral. 


I  JuJHces. 


M 


Thompfon  againft  Goodfdiow.  c^fe  i6<. 

R.  William  Thompson  fues  a  mandamus  to  be  fworn  Thecieaionof 
judge  of  the  (herifPs  court,  London.  judge  i>r  chejk- 

rif't  court  in 

And  upon  debate  it  was  agreed,  That  the  election  or  no-  I'^jsn  \t  in  tli» 
mination  of  a  peifon  to  that  office  lay  in  the  common-counc.'lj  and  not  ""J*^"  '."'*'/'• 
in  the  l9rd  mayor  ox  flieriffs  \  and  Cud,  that  in  the  cafe  of  Pro^or  v.  )^rdmaytr9i 
Philip  in  LoRD  Hale's  time  (tf),  it  was  controverted  and  at  fi*^*I*' 
length  (b  determined. 

But  Thomffon  afterwards  defifted,  though  (aid  to  have  had  the 
majority  of  voices  in  the  common-council. 

[ft)  Hardw.  311.  327. 

Holbome, 


Its 
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Cafe  1 66. 


Holbornc,  Widow,  againji  Sir  Philip  Lloyd. 


The  court  of  TNDICTMENTfor  murder  within  the  verge ;  and  on  a  trial 
TMi  viRCE  A  (here  the  Jefendant  was  convidted  of  manflaughter,  though  by 
SJCTo^"'   Ibmehdd  to  be-plain  mutder. 

murder  committed  within  the  limits  of  its  jurifdi^ion*  3  Term  Rep.  741. 


A  perfon  con- 
TiAed  of  man- 
IUugh;er»  ani 
mfpernkdi  could 
Bot  demand  his 
clergy  until  he 
was  arraigned 
on  the  appeal. 

»  r  174  } 


*  The  defendant  appearing  in  the  court  of  King's  Bench,  and  the 
widow  having  brought  her  appeal^  he  prays  his  clergy,  and  that  his 
prayer  might  be  recorded. 

But  THJS  Court  denied  it,  and  (aid,  he  ihould  be  firft  arraigned 
on  the  appeal  which  the  widow  of  the  party  (lain  had  brought* 

Anu  fo  he  was,  and  then  had  a  week's  time  given  him  to  plead. 

And  as  to  his  prayer  of  clergy  they  faid  they  would  confider  of 
it;  au4  fo  done  in  the  cafe  of  widow  Sampfon  v.  Tothill  [a). 


(tf)Ea({er  Term,  21  Car.  2.  i  Sid.  324. 
See  the  cafe  of  Sidiiins  v.  Johnfton,  Vottf 
375.  and  Goring  v.  Ucding,  3  Mod.  15$. 
in  wiiich  it  wu  agreed,  that  the  Court 
may  Tcfufe  r»  rcc  rJ  the  pri loner's  prayer 
of  Clergy  in  orJcf  10  give  advantage  to  tbe  ' 
appeal,  by  prevcntin:!  him  ifum  pleading 
iht;  conviclioa  and  dcigy  in  bar  ^  but;  in 


the  cafe  of  Armftrong  v.  Lifle,  thefe  cafes 
are  overruledy  and  it  is  no^r  lujy  fettled^ 
that  a  cjnvr^tion  of  ma;it!aUj;hter  o:i  an 
indidment  of  murder,  and  ii;c  prayer  of 
clergy,  or  that  he  was  ready  to  pfiy  hit 
ckrgy  thereof.,  may  be  pleaded  in  bar  of 
an  appeal  for  die  fame  death,  Keiyngc 
xc6.     1  Salic  63.     5  Burr.  xSoi* 


Cafe  167. 


Judgment  by 
mibil  dicit  in 
debt  on  bondy 
againft  an 
BSlt  ftallbe 
^utral  ti>  reco- 
irer  tbe  debt. 
Cro.  Elit.  692. 
■  W.Jones,  S8« 
6  Co.  47* 
%  Roll  Abr, 
Stiles,  2S8. 
Poph.  155. 
ij  Mod.  40. 
Ld.  K.iy.  7?6. 
3  Buc.  Abr.  30. 
Salic  354. 


70. 


Anonymous. 

DEBT   on  a  bond  againft  an  heir,  and  judgment  by  nihil 
dicit. 

Finch  Solicitor  General  argued,  that  the  judgment  ought  to  be 
fpeciiil,  and  he  faid,  there  were  great  opinions  againft  tiie  cafe  of 
hay  v.'PepiSi  in  Plowden  («)♦ 

But  Pemberton  Chief  yu/lice  inclined  to  the  contrary,  and  fo 
did  THE  Bar  and  .all- the  Court,  ;^ho  bid  him  bring  bis  writ 
of  error. 

Mr.  Girdlbr  faid.  He  had  feen  feveral  cafes  in  this  court, 
where  upon  prayer  there  was  a  fpecial  execution,  and  that  he  had  the 
number-rolls  of  fevend  which  he  had  peruied ;  auid  in  (bme  cafes 
fuch  a  fpecial  execution  may  be  very  advantageous,  for  that  then 
fuch  lands  were  chargeable  from  the  te/Ie  of  the  original ;  whereas 
on  a  general  one  they  might  be  aliened  before  execution  (A). 

Percivall 


(«)  Plowd.  438. 

{6)  By  3  Will.  &  Miry,  c.  14.  f.  5. 
*'  in  all  cafes  where  any  heir  at  uw  ihall 
^  be  liable  to  pay  the  debt  of  his  anceftor, 
*  in  legard  of  any  lands^  tcnementSyor  he- 


<<  reditaments  defcending  to  him,  and  fliall 
**  alien  the  fame  before  a^ion  brought,  or 
"  procefs  fued  out  againft  him,  fuch  heir 
«  at  law  ihall  be  anlwerable  tor  the  debt 
•*  to  the  valut  of  the  lands  fo  aliened  | 

•I  aid 


Hilary  Term,  23  &  34  Car.  2.  in  B.  R,  r%y 

Percivall  ag^iiiji  Crlfpe,  Cafe  \6%^ 

Eatlcr  Ttrm^  33  Car.  2.  Roll 

PROHIBITION.     A  freeman  of  Umdon  dying  Inteftate,  the  If  a  freeman  of 

-*     queilion  was,  Whctker  the  aft  22  &  23  Car.  2".  c.  10.  of  dif-  London  die  in- 

jribution  (hould  reach  the  adminiftrator's  third,  or  the  death's  part,  Jirt^Jf  his*cf- 

or  whether  the  (living  that  is  in  tlie  flatutc  of  the  cuftoni  of  London^  fcfts  given  to 

ihall  pruferve  the  adniiiiiilrator's  third  from  a  diftribgcioii,  ^'^  adminiftra- 

*  tor  by  tiie  cuf- 

It  was  arffucd,  That  an  adminiftrator  was  onlv  fince  the  ftatute  !)!"?, "L^^a**' 
of  31  taw,  3.  f.  II.  and  confequently  witlun  tne  time  of  memory;  buied  accotdinj 
3hho!igh  in  Siiclli fig's  cafe   [a)  it  fecms  to  be  held,  that  it  was  be-   to  the  rtatureof 
fore  time  of  mcmorj';  *"'it  is  true,  an  adminiftrator  fhiUI  have  a  third  <*'»^'»*>""«"*- 
ty  the  ciiftom  of  London^  but  yet  he  (hall  make  a  diitribution,  for  s.  c.ajoncs, 
it  is  not  flrjcripth  pttjhue  but  of  the  office,  it  is  called  *'  the  death's  s?c,  Skin*a6. 
^  part,"  and  he  might  have  dcvifcd  it,  or  part  of  it  away ;  but  he  4'- 
could  not  meddl'j  with  or  difjx)fo  of  the  other  parts  ;  and  the  other  P"'^  4<57*  45°* 
conftruilion  of  its  not  being  diilributabl;*  is  to  fet  it  on  the  fame     *  ^^*  **^' 
fuundation  with  the  other  tv/o  purls:  and  if  the  adminiftrator  has  *  L   ^7S  J 
It  according  to  cuftom,  then  fuppofing  a  will  and  no  executors,  he 
ftiall  not  b^'  forced  to  pay  the  Icj^iicics  according  to  that ;  a  cultom 
never  gives  the  liimc  inte^eft  wliic-i  thj  Ihw  docs  :  the  v/ords  of  the 
ftaruto  of  diftribtitlr.n  ar.^,  "   That  it  ihall  not  prejudice  the  cuftom 
"  of  particular  pli-ccs  :"  and  it  is  only  conlirming  as  to  the  two  parts 
which  are  cuftjp.iaiy. 

It  was  urged  e  coKtra^  That  at  common  law  the  ordinary  was  ad- 
miniftrator, and  by  thj  cuftom  the  Jidminiftrator  has  his  part,  and 
he  is  a  cuflomary  adn;iniftrator,  and  the  ftatute  has  done  no  more 
than  it  fuppofes  the  inteikte  would  have  done  had  he  lived  and 
made  a  Will. 

DoLBKN  Jiiflic.\  If  a  citizen  die  without  a  \vifc  or  children, 
t:;en  this  Itiiti^tc  Ihall  make  a  diftribution. 

Pemeerton  Chief  Jiijlice.     Then  there  is  no  cuftom.      .i"  >•  ■ 

•*  and  wecution    ih.ill    be   ta'ccn  out  on  "  the  aclun,  wirhout  contlliixii;  »:jjirs  d-- 

**  juJ^niL*nin';«l.''.:l  luch  h;ir,  to  ihc  \a!ue  "  (ctn  k-J,  o;-  Uj-.Ji  d-*niJir.'r  or  r.-.b'tl ui' 

"  of  the  Jjin<i»  as  ifir  -ACrc  for  his  own  "  i>,  1:  .Is.ill  be  f-.»r  t!ie  dv-i>c  a:y\  u..ina;;-.., 

**  deb:."— ''Anil n  aisy  atlion  of  dcbc  up'^ii  "  \/i:hi>i;'.  .11. y  .vijt  t  >  en lu'nj  of  L^.e  )  ir»d, 

**  a  b;-r.d    o:   his  anc-^llor,   he  iray   plead  *•  Ac  !':>   d-.-kcidjJ." — Ic  (ecm^,  th*j  e- 

•*  fUm  f.tr  difint  at  the   time  of  the  ci-  forz,  by  chii  rt.itiK.,ih^r  tl'.i  .>'.i;ntlrF  ihail 

*«  giroi  itfrif  brua^ht  or  tfi/J  filed  a^atnil  only  iccoviiz /rs  fj^rr,  u.tli  ror;^-^!  to  tlic 

•*  him,  and  thp  plaimiff.'iijy  reply  Iannis,  v-.'a-    .»f  luili  a.'lc:*,    va\  {\h.\   n.jt  hive 

•«  tc.  from  his  ancclK^r,  before  the  or  i-  a  ^fu/u!  jut'^mnt  a^.iiill  the  heir,  as  at 

#•  ginal  writ  bruugh:  or  bill  filed;  and  if  com.ium  l.iw,  Canh.  3;/.  ;  our  if  the  hetr 

«  rh".  iil'-ic  be  fourjo  for  tUt;  pl.iji.tifl*,  the  j>;<:i.i  .1  baJ  pi.'i,  .\  g:nc  i\  '^udy  Tu-n:  df  h'lit 

*<  jurv   ihall   envjuirc  of  the  value  of  the  /.i»-yi'.:j  ;h.il.  b.c:?:crcJ  agi:a:l  hix,  unle.s 

*•  lic.ii  (o  iefcenJ*"..:,  .ind  thereupon  judg-  th^-  p!aliu*i]'  w:ll  conlcnt  i.>  tjk  ■  a  f;ec'a! 

•«   iTi?-:?il»ulb=i:;.e:!,   r.i  execution avi-ard-  jul-inint,  Smith  V,  An^icl,  2  L-J.  Ray. 

••   "d  a«  ;:fo-cfid;   bu*.  i.'' Mid^.rc^t  Kr  ei-  75^3. 
*  vcn  j^il:;!!.  i.i.;.   !::":■,  ly   «.j;..c.iija  wf 

DOLLEU 


t 
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PiicivALL         DoiBEsJufiUe.    But  then  if  it  reach  to  two  thirds  only  it  can- 
Qj^^        not  be  a  cuffom  to  the  whole :  it  was  faid  he  cannot  devife  a  pof- 
fibilit}',  that  if  one  child  die  it  fhall  go  to  another,  but  there  muft  be 
a  new  divifion. 

^arty  Where  there  are  two  children  and  one  dies,  if  his  part 
will  lurvive  by  the  cuftom  of  London  -,  or  if  it  {hall  go  to  the  ad- 
miniftrator. 

Thecaftom  of  Then  IT  WAS  URGED  a^tn,  that  there  was  no  adminidrator  at 
London  that  ihe  the  Common  law,  and  cited  lien/lowe*s  cafe  (i).  The  ordinary  had 
efllas*ofan!n!  a  peculiar  power ;  he  could  neither  fell  nor  difpofe  of  any  thing;  he 
teftate  freeman  Could  neither  fue  nor  be  fued,  fays  Plowden  (r) ;  and  cited  Fother^ 
ihaii  go  to  bis  ^/V'j  cafe  {d)  \  no  fuch  creature  as  an  adminiftrator  at  the  common 
C^"^a*Al»ugh  '^^  5  *"^  *^  ^y  perfon  died  intcftate,  his  eftate  was  to  be  called 
an  adminiftrator  into  the  care  of  the  ordinary,  and  he  did  appoint  an  immediate  cu- 
was  conftitdtcd  ratoTy  but  it  was  not  fuch  a  thing  as  an  adminiftrator  is  now :  a 
xK^aadlb  wi!h-  "*^  "*"^  allcdge  an  office  to  be  antiquum  before  he  can  prefcribe 
in  the  time  of  to  it  OT  •  any  of  its  perquifitcs ;  and  if  you  would  entitle  yourfclf 
legal  memory,  to  be  adminiftrator  by  cuftom,  you  (liould  fay  there  was  fuch  a 
1  Roll  Abr.  906.  thing  time  out  of  mind  j  befides,  this  is  an  adminiftration  com- 
X  u"  ^5?/'^*  mitted  by  the  metropolitan,  and  that  is  cxprefsly  within  the  fta- 
tutc. 


•  [  176  ] 


Agreed  by  all  that  the  heir  is  not  excluded,  butfball  come 
in  for  his  part,  and  fhall  have  it  by  the  cuftom  of  Londsn ;  in  Fitz^ 
bed  erf  s  Natura  Brevlutn^    I22.  this  cuftom  is  laid  to  be  of  the 

wliok  eftate. 

The  Lord  Chief  Justice.  If  Snelling's  cafe  (/)  ftand  for 
good  law,  then  an  adminiftrator  may  prefcribe  to  his  third  part :  a 
man  mav  have  a  thing  in  his  own  right,  and  yet  it  cannot  defecnd 
as  in  cafe  of  an  occupant. 

NoTF,  It  was  agreed.  That  if  a  freeman  give  legacies  in  his 
will,  and  name  no  executor,  whereupon  there  are  letters  of  admi- 
niftration granted  cum  tejiamento  amiexo^  that  it  is  plainly  out  of  the 
ftatute  of  iftribution  (/). 

Jdjournatur  {g). 

(A)  9  Co.  3S.     Hob.  S3.    Carter^  126.      ward«:  in  Chancery,  that  the  adminiftrator^a 

(f)  PlowJ.  277,  278.  280.  part  is  within  the  cuftom,  and  not  liable  to 
{d)  Cn.  Car.  6».     Lit.  Rep.  zt.     %      a  diftribution  on  the  ftatute,  2  Freem.  85. 

Inft.  398.     See  i  Com.  Dig.  "  Admini-  7  Viner,  216.     But  it  is  no«icnaAed  by 

**  ilraiion,**  (F.)  1  Jac.  1.  c.  17.  f  8.  that   the  eaceplioa 

(r)  5  Co.  82.  in  the  21  &  23  Car.  i.  c.  10.  refpeAing 

'      (/)  Sfe  the  ftatute  xi  Geo.  i.  c.  18.  the  cuftom  of  London,  "  was  never  in» 

f.  17  &  18.  "  tended,  nor  fhall  be  taken  or  couftraed 

[g)  In  EafterTerm,  34Car.  2.  it  was  ad-  •*  to  extend  to  fach  part  of  any  intcftate^s 
judjicJ  for  the  pU'nTtft",  v;a:.  thaiona  free-  «*  eftate  at  any  adminiftrator,  by  virtue 
man  of  the  city  ot  London  dying  intcftate,  *'  only  of  being  admiriftrator,  by  pretence 
leaving  a  wife  and  one  child,  one  ^art  fli.ill  **  or  reafon  of  any  cuftom,  may  claim  to 
go  to  the  w'.:e,  ano:her  to  the  child,  and  '<  have,  to  exempt  the  fame  from  diftribu- 
the  third  part  to  the  adminiftrator,  not-  '*  tion  \  but  that  fuch  part  in  the  handi  of 
withftanding  the  ftatute  22  &  23  Car.  2.  *<  fuch  adminiftrator  (hall  be    fubjeO  to 

"  diftribution  as  in  other  cafes  within  th« 
«  faid  aft." 

The 


c.  10.    S.  C.  2  Jones,  204 ;  and  it  is  faid, 
S.  C.  Skin.  41.  that  it  wu  decree  J  after- 
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The  King  againjl  Smith.  Cafe  169. 

AARON    SMITH  being  bound  by  recognizance  to  appear  Apcrfonip. 
here  the  firft  day  of  the  term,  and  appearing  accordingly  was  '^■""^j"  !***, 
charged  with  an  information  for  words.  Bench  purfuanc 

And  forced  to  plead  prefently;  for  that  in  fuch  cafe  be  is  in  the  iince,'nuy'M 
lame  condition  with  an  attorney  or  cleric  of  the  court,  who  are  al-  charged  with  an 
ways  fuppofed  prefent  in  court,  and  have  the  benefit  of  an  impar-  fore™»  SfeS*** 
lance  ;   but  in  cafe  a  man  come  in  upon  procefs,  and  appear  to  an  mfiamtr, 
information,  [a)  he  has  then  an   imparlance  till    the  next  term  a  Hiwk.  p.  c. 
after.  17^* 

And  it  was  (aid  by  Mr.  PoLlexfek,  that  all  perfons  had  an 
imparlance  till  Sir  Samuel  Astrey's  time. 

(a)  2  Hawk-  P.  C.  ch.  17.  f.  14- 

William  Thompfon  agairtfl  Sir  William  Scroggs.  Cafe  170. 

TT  R  E  SP  A  S  S  for  a  battery,  laid  in  LonJvn  j  the  fa^i  was  com-  The  cbanpnga 
'*'    mitted  at  Bury  in  Suffolk.  •»««  *»»  «r'- 

fMrirrhr,  and  nnr 

Motion  to  chano-e  the  venue,  txdebMJuftiiU. 

^  1  Mod.  64. 

It  was  agreed  per  Curiam,  that  chanp;ing  a  venue  is  ex  gratia  StUci,46o. 
curiic^  and  not  ex  dehito  jufllcia  i  fo  rcfoived  in  the  cafe  of  the  Lord  suj^'sii^*'^^^ 
Culpeper  v.  Sir  ♦  Thomas  Taylor  ;    (j)  and  the  granting  motions  for  i  wilf.  i^^. 
the  chan«-e  thereof  ere  upon  account  of  the  convenience  of  the  fub-  «  Saik.  668. 
jecl,  It  b'eing  (uppofcd  to  be  more  for  their  cafe  that  the  &£t  (bould  «^S'J?.-' 
be  tried  in  the  place  where  committed.  (N.  ,^.) ' 

•  (  177  ] 

And  it  was  likewife  agreed  that  Bacon's  cafe  {b)  in  this  court  ^  i,arrUi,r  hai 
was  law,  that  a  plajntitr  being  /7  ^tf/r^/r  had  privilege  to  lay  any  the  privilege  to 
tranfitory  aCtion  '.vhich  he  brought,  in  the  county  oi  Midulefex  ;  for  *^y  '"y  tranfic**- 

',  •      r      .    r_j T *: II.. -.1 *^  "i^   Twr  n      ry  adlion  iu 


•^.. .......  -.    -     --    --       J    -        t^-  X    *  /  o    ^.^.,460. 

barrillers,  if  iWr.  Th:mpf'n  wuuid  lay  it  in  Middlefex  iticy  would  Stri.822. 
not  change  the  vtnucy  which  he  agreed  to  do.  s»Z%l'^' 

Jffferyes  Serjeant  thereupon  moved  for  a  trial  at  bar,  and  /«  a°Sot/?" 
granted.  (N.  13.) 

Bu»  afterwards  Mr.  Thompfon  forgave  it,  and  Jefifted  j  on  a  treat 
given  by  Sir  IVilliam  Scrog^s^  &c. 

(4>  (4O   See  the  cnfe  of  Biile  t.  Htrcourt^ 

j^)  C«rth,  126.     Pope  V.  Red  fear  ne,  4  Burr. 

(fj    S«    Row    V.    Riiff-'l,  Poft,  241.  2027.     Lyde  V.  Redd,  I  Brown*s  Cafei  in 

Viu.  fi-.r>  c-ifp,  f  M'>d   64.     S.  imjn  v.  Pari.  328.  and  Veardley  ▼,  Roe,   3  Term 

Lir  -,  i    a'Jt.  663      Knight  v    F^Huby,  Rrp.  573.  and  Mr.  Kyd'i  edition^  i  Com, 

%  Si.:c.   670.       Lacker  v.  Uarcwurt|   i  1>'*^17%* 

Wcdgcwood 


i1  Cat.  »•    •  ^    f^  ^. 
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aflion,  will  not  fupply  the  want  of  it  when  the  aSion  was  brought:  Wipoiwoop 
the  cafe  of  an  avowant  will  not  be  like  this,  becaufe  here  in  our  cafe  BAv'tY. 
the  a^ion  is  begun,  and  the  thing  to  be  recovered  is  mentioned 
before.  IFtAttingham  v.  Lord  Derby's  tenants^  Hob,  287.  a  fcire 
facias  by  hufband  and  wife,  and  the  huf^aiid  dies ;  the  report  there 
is  a  Curia  advifare  vuJty  but  in  Hutt,  37.  it  is  iaid^r  totam  Curiam 
that  it  fhall  abate.  * 

Mjoumatur.  (^) 

{g)  The  judgment  was  re\'erfed,  S.  C.       i;^.  and  fee  the  cife  of  Capel  ▼.  Saltaa- 
Hay.  463,  principally  upon  the  authority       ftailf  3  Mod.  249.. 
•fihe  caiGe  of  Reia  v.  Rcduaii,  10  Co. 


The  King  againjl  The  College  of  Phyficians.  Cafe  172* 


M 


AND  AM  Its    prayed  for  Dr.  Merrit  to  the  College  to  AmanUmui 
receive  him  to  be  one  of  the  honorary  fellows.  *  will  not  lie  t* 

the  College  of 

Femberton  Chief  Jufiicu     No  maniamui  lies;   for  it  is  no  Phyfidanito 

place  of  profit;  no  way  advantageous  to  him  ;  nor  in  the  leaf!  re-  *ai7  wibw«f* 

iadng  to  the  government  (^ }     It  is  a  thing  fpontiiheoafly  nfifed  coliedge. 

among  thcmfdves,  and  like  to  the  inns  cf  courts  which  are  voluntary  Ante,  170. 

focieties;  and  in  Boretnati^s  caf^  {h)  they  coulv-  never  get  one;  and  »  Sid.  29. 

I  remember  when  Serjeant  Glynne  l:X  here,  Mr.   Allei^  ^Uvl^'i. 
moved  ftrongly  for  fuch  ^  maniamus^  and  on  I'oiemn  debate  it  was 

denied ;  •  and  the  reafon  why  it  lies  for  a  common  council  man  is,  be-  ♦  f  jyn  J 
caufe  it  concerns  the  govcrzimcnt. 

(^)  But  fee  the  cafe  of  R«  t.  AfKew  (i)  March,  t 77.     S-e  alfo  Stilci,  457.  * 

and  others,  Ccnfors  of  the  Collect  of  Phy-       R:iy:.i.  69.  and  Rex  v.  Gray*s  Inn,  Dougl. 
££iaasy_4  Burc.  2  x  86.  35  3. 


Ogden,  qui  tcm^  fc?f.  againfi  Kennctt.  Cafe  173. 

'TXEBT  for  twenty  pounds  a  month,  &c.   on  the  ftatute  aj  ifar*ra/iflf<:<Mi- 

^^^    j£//2.r.  1.  of  recuf.tncy.  for  ti  before 

judfmtM  <>a  a 

The  qucftlon  was,  if  a  fubmi/Eon  and  confbrmity  will  kx^z  as  £i'ii*d,rc».T^ci 
well  on  a  qui  ta)fi^  &c.  as  on  indictment.  itoin  the  pe- 

nalty. 

Sec4Z«W!.54.   i  Ri^li  Rep.gS-  ShoiUqui  tamv.  FoJhr.{a)     An  \^ul^T^' 
information  ajainft  Fenton^  (if)  look  the  cafe  of  Peters  qui  tam  v.  ^.  C.  2  jj.ie«, 
lybiU^  [c)  2XvXIVorkman  qui  tam  v.  Gaylard^  (d)  and  among  my  ^^^^'^2. 

n    lii     »  D, '0,160. 


(^)  2  r,u!ft  32)     Hob  404.  (tf)  Poft,  23S. 

{^)  3  Kci}.  5^7.  i^)  yoi\,  331. 


arguments ; 
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OoDBH       arguments ;  in  both  which  caufcs  I  was  of  counfel ;  in  the  firft  for 
KkiTiixt.     *^  plaintiff,  in  the  latter  for  the  defendant, 

Adjomatur.  (/) 

It)  The  whole  Court  tgreed  thit  the  the  penalty,  for  the  plaintiff  acquired  n« 

aQion  was   difcharged    by  the  defendant  debt  or  duty  until  jud(ment>  S.C.  Rvyoi* . 

conforming  )    and  that  by  the  provifo  in  466* 
*         the  ftatute  i  Jac  4*  he  was  rdeafed  from 

Cafe  174*  Brook  agdnft  Miller. 

In  tiwrer,  dc-      "p  R  R  O  R  on  a  judgment  in  trover  m  an  inferior  courts     Thertf 
Wii^oSyf^  was  a  fpecial  verdict,  that  the  plaintiff's  horfe  came  to  the  de- 

^Mrcofconver-  fondant's  hands,  and  that  the  plaintiff  demanded  of  him  the  horfe^ 
Imii.  and  the  defendant  delivered  him  not  but  lefufed  9  et  Ji^  ^c.  and 

Antet  i6f.        judgment  is  there  for  die  plaintiff. 

Godb.  aio.  Now  RESOLVED  here,  that  the  jury  not  having  found  any  con^ 

Hutt.  10!*  vtrfion^  the  judgment  ought  to  be  reverfcd  \  for  though  demand  and 

ftMod.H5*  denial  be  evioence  of  a  converiion,  and  fufiicient  inducement  to 

2  ibM  ^^'  ^^  J"'^  ^^  ^^  *  converiion,  yet  that  of  itfelf  is  not  a  converfioiitf 

(«)  See  10  Co.  $6  and  57.  a.    Ante*  Morris  ▼.  Page  and   Harwood,  3   Burr, 

page  161.    cafe  148.     Eafon  ▼.  Newman,  1x43.  i4a^*Roysv.  Johnftonand  Oawfon^ 

Cro.  Elit.  495.     Bruen  v.  Roe,  x  Sid.  5  Burr.  2826.   Anonymous,  z  SiUt.  65^ 

ft64.      BcckwoVth  ▼.  Elvey,  Clayt.  xia.  1  Ld.Ray.  752. 


Cafe  175.  Plory  againfi  Bluett. 

remrtfuift        |j^  R  R  O  R  in  a  judgment  in  the  court  of  Southampton. 

good. 

First,  The  declaration  was  of  an  ajfumpfit  apudvillam  et  conf 
Southampton^  and  the  venire  facias  only  de  villa  Southampton^  but 
held  good  enough. 

rtnirefstiMM  SECONDLY,  Venire  facias  was  dirciSed   to  the  ferjeant  of  the 

diredMto         mace,     and  does    not  fay  minifter  cur*  \   but   becaufe  the  fame 
MACE^wUhout  ""^  ^^  ^^^^  officer  •  was  laid  to  be  fo  before;  they  held  it  well 

faying  In^tr       CnOUgh. 
<«r*a  is  gOCMl. 

•  r  180  ]        Thirdly,  «  Scire  poffif*  infkesid  of  poterit ;  well  enough. 
And  judgment  was  affirmed. 


Tylar 
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Tyler  againft  Bendlowe.  Cafe  176. 

INDEBITATUS  assumpsit,  but«  in cwfideratlone  inde'*  ^^!j/^"°;J2 

left  out  J  and  held  well  enough,  for  it  being  well  alledged  that  he  ^fj^^p'^my* 
was  indebted,  the  law  raifes  the  promife,  and  Aejr  could  not  but  in-  ii  good,  chough 
tend  it  to  be  in  confidtration  of  that  debt ;  for  it  is  laid,  that  being  ^'jj^  '^"^ 
fi>  indebted  he  did  afterwards  afTume  upon  himfelf.  omitted. 

Hard.  3.     1  Lev.  88.     Cro.  Eli*.  149. 

But  Ae  vinire facias  was  du^decenh  &C.  whereas  thirteen  perfons  ^^  ^•^^•^ 
we  fwom,  AND  HELD  naught:  and  for  this  error  judgment  was     °^  ^^' 
rcverfed« 


Mercer  againji  Southwell.  Cafe  177* 

^  ASE  on  the  cuftom  of  merchants  againft   the  drawer  of  a  ?? •"^IJ?***"^" 
bill  of  exchange.    Demurrer  to  the  declaration.  ^^j^  fuflJcient* 

.  Ij  direa  and 

First,  It  IS  with  a^iro^  r»m  which  is  argumentative  and  no  di-  pofitivr^  but 
reft  averment. ,  Sed  non  allocatur^  becaufe  it  is  an  aftion  on  the  cafe ;  »«« *»«>  trefp«iii«j 
but  it  would  be  otfaerwife  if  it  had  been  trefpafe  vi  et  armis.  {a)        AiltTiT. 

Poft.s95.447. 

Secondly,  Becaufe  it  lays  only  that  the  party  to  whom  it  was  ^  ^'^fl^'^/**   • 
direfled  did  not  accept  it,  but  does  not  lay  that  it  was  fliewn  or  grange  againft* 
tendered  to  him.  the  dravnr  . 

muft  flats  that 

And  as  to  this  exception  it  was  held  naught,  for  elfe  it  would  be  *<  "^^  temkrtd 
in  the  plaintiff's  power  to  charge  the  drawer,  when  perhaps  the  ^^^^^^^^ 
perlbn  on  whom,  &c.  was  ready  to  pay  the  money  according  to  the  fufed  to  accept 
tenor  of  the  bill,  if  it  had  been  tendered  to  him ;  although  the  cuf-  *<- 
toQi  was  laid  to  be  among  merchants  thus,  that  if  not  accepted  it  ^0^9  »36*  4»t. 
fflumld  chaise  the  drawer,  {b)     .  Vi^^\  ^^tJ. 

Judgment  for  the  defendant.  l^^"^  **^ 

(«)  Sec  Cro.  EUs.   507.      Koy.    58.  change  be  not  accepted}  an  adkm  on  the 

sBulft.  215.     Fiug.  is6.     Salk.   636;  bill  will  lie  immediately  againft  the  ^tfwrr, 

MtfiM  Douglas  V.  Hall,  i  VTiIfony  99.  although  the  time  of  payment  ii  not  come, 

tkata  pmdcmm  in  trefpaftit  well  enough  Milford  t.  Mayor,  Dougl.  54.     See  alio 

after  verdid,  and  White  t.  Shaw,  1  Wilf.  s  Stra.  949.    3  Wilf.  17.     But  if  thr  bill 

S05.  chat  when  the  writ  is  fct  forth  in  be  dtzwn  after /ibt  the  declaration  muft 

the  dcdantiooy  it  it  good  on  fpecial  de-  ftate  a  nfti^  on,  and  a  rtjnjk/  to  accept 

fliwrer.     See  alio   i  Sid.  150.  187.  Cro.  by,   the  drawee.     Rufliton   v.     Afpinal, 

Elis.  1S5.     I  Lutw.  1509.  and  Dolly  v.  Dougl.    679.      See  alfo  5    Burr.   %&tu 

Edwards,  Sera.  681.    »  Ld.  Ray.  1413.  ft  Tenn  Rep.  7x3. 

{k)  It  Ii  fettled  that  If  a  biU  of  «• 


Vox.  a  O  Qolmely 
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Cafe  178*  Cholmely  againft  Morton. 

Michaelmas  Term^  33  Car.  u  B.  R.  RM  ^f^. 

^  ^^*^  fctr  '"PRESPASS  for  felfe  imprifonincnt :  juftificarion  by  a  procefi 
SiSw^fprixft  o\xt  o^  ^'C  pie  powder  court  VLti  &c.  and  only  fet  form  a  plaimi 

enffu  pit  levied  and  a  recovery,  but  *  does  not  recite  the  declaration,  nor  60 
fumdtr-to^ru      they  ihcw  that  the  caufe  of  a£tion  arofe  within  the  juri(3i<^ion« 

BUift  uiew  the  ^ 

^  A!it*Ua^       First,  If  it  be  out  of  their  jurifdiftion,  dien  all  is  void,  and  it  is 

within  the  jtt.     no  juftificadon ;  whereas  if  they  had  a  juriidi£Hon,  although  die 

rifdiaion  of  the  proceis  be  erroneous  the  imprifonment  will  be  juftifiaUe,  («)  as 

""'^  in  the  Marjbalfea  cafe^  10  Rep. 

3  Ler.  I4X.  -*     J         J  ^ 

143. 404.  The  Court  agreed  that  if  two  men  make  a  contrad  for  land 

Show?c/p.  04.  i"  ^  ^^  **^  cannot  be  within  their  jurifdidion,  and  they  ought  not 
1  Show.  71.  to  hold  plea  of  fuch  a  ^ontraA,  but  only  c£  buying  and  felling 
1  Mod.  1 95.       goodj  jjj  the  fair. 

Ld.  R*y.  I C30.     ** 

i  Salk.  408. 

5  Com  Dig.  **  Pleader/*  (3.  M.24.)  Cowp.  18.    i  Term  Rep.  151.   3  TermRcpu  183. 

•  [   181    ] 

jiiiHfetien  wi.       Secondly,  They  lay  the  court  to  be  hdd  before  the  mayor,  and 

Tcourt^f^"  *^^  cannot  be  as  mayor;  for  though  a  mayor  may  \)cfteumrd^  yet 

^Mcu^.  dating  in  that  cafe  he  ought  to  be  laid  fo.*~TH£  Court  agreed  that  the 

It  to  be  held  mavor,  if  owner  of  the  feir,  cannot  be  a  good  fteward  of  it. 

before  the  may.  '      '  ® 

OTi  11  bad. 
'  ^  Jonei,  165.    3  !-«▼.  J4»-  HJ*    L»*'  9»*-  '457-  ^^^^*    Cafei  T.  H.  29S. 

Trefpafswicf  Mr.  Holt  then  took  exceptions  to  their  declaration,  that  it  was 

27^  "IUJ*^      not  pro  eo  quod  but  quod  cumy  which  in  treipais  is  naught. 

it  bad  ;  and  not 

hdpoi  by  a  Mr,  Pollexfen  anfwcred,  that  their  plea  of  juftification,  wfaidi 

jufti  cauon.  j^  ^  confeffion  of  the  feft,  helps  it ;  as  when  a  venue  is  wanting  ia 

«.C, »  jonesy  ^  declaration,  if  a  releafe  be  pleaded  in  bar  with  a  venue  diat  helps 

Ante,  »7.  179,  it ;  (fed  quare^  if  it  will  help  it  on  a  demurrer,  for  it  is  moft  true, 

PoA,  295.  that  the  plea  helps  it  if  iflue  be  taken  on  the  releafe).  Beiides,  here 

a  Ler.  206.  ^^  ^^^  ^^^^  jg  Q^iy.  ^^  ^j^^  plaint :  and  then  it  is  necnon  the  defen- 
dant did  imprifon  him ;  which  is  affirmative  and  dire& 

Mr.  Holt  replied.  That  nee  non  therer  is  comparadve  and  copa- 
lative,  referring  only  to  the  iirft,  which  was  by  way  of  recital. 

(«)  See  the  caie  of  Rowland  r.  Veale,  defendant  became  indebted  whhlo  te  jo- 

whereinajoftification  hjfnerfs  out  of  an  rifdiaion,  Cowp.  18.  Higginfoo  ▼.  Mar. 

Inferior  court,  the  plea  ftated  «<  that  the  tin,  a  Mod.  19c.  Bull.  N.  P.  83.  Ibr  the 

plaintiflfbelow  levied  hit  plaint  in  a  plea  officer  ii  not  bound  to  tdte  notice  whether 

of  trefpafs  on  the  cafe,   for  a  caufe  of  the  caufe  of  adion  arofe  out  of  tbejvrif. 

•aion  arifing  within  the  jurifdiaion  of  diaion,  Trafcott  ▼.  Carpenter,  1  Ld.  Rav. 

the  court,"  and  held  good  although  it  did  119.    OlUa  ▼.  Bcfler.  Ante.  iaS.     FoL 

BOt  ftt  forth  the  €0itfe  0/aaioiit  or  that  the  S04.                         /•      -»  t-        --» 

4  But 
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But  Pemberton  Chief  Jujiicc  thought  it  began  a  new  trefpafs.        Cholmxl* 
Adjournatur.  {h)  outh* 

(*)    The  Court,  without  regard  to  tht  2  Jones,   197.      But  fee  i  Wilf.  99.     t 

fleaf    gave  judgment  for  the  defendant  on  Wilf    203.    and  the   note    to  the  cafe 

the  defca  of  the  declaration  ;    for  by  piod  of  Mercer  v.  Southwell,  Ante,  x8o. 
«m  nothing  It  preclfely  alledged,    S.  C. 


The  King  againfi  Mills.  Cafe  179. 

INDICTMENT  againft  the  defendant,  being  one  of  the  (he-  Sheriff  indiae* 
riffe  of  Ae  city  of  Gloucejler^  for  neglcaing  to  execute  a  warrant  exw'iJte  •  wa^- 
tfrcSed  to  the  two  {hcrifR  of  Gloucejhr^  by  three  juftices  of  the  rant  of  jufticei. 
peace  out  of  feffions,  for  the  apprehending  of  a  conftable  who  had  re- 
flifed  to  do  his  office. 

^are'i  If  criminal  in  the  (heriffs,  or  if  the  juftices  ought  not  to 
have  made  their  •  warrant  to  other  conftables,  fince  Glouc^er  is  but  •  [  182  ] 
one  vill,  {a)  and  the  conftable's  authority  reaches  throughout. 

jl^oumatur, 

(4]  See  Rex  ▼.  Cough,  Dougl.  791. 


The  King  againft  Fowncs.  Cafe  i8o. 


T 


HE  defendant  being  brought    hither  by  habeas    corpus  from  The omiffion of 
Briftol  gaoij  exceptions  were  taken  to  the  commitment.  naming  the  ma- 

gi ftratesyji^^iccr 
First,  That  it  was  byfeveral  men,  not  naming  themielvesjuf-  oftbepeacef'mn, 
rices  of  the  peace.  T^^*'^ 

The  Court.     That  is  helped  by  the  return,  in  which  it  Is  faid  ^i^^rnxolJh^ 
they  were  juftices.  corput, 

Cald.  135. 

Secondly,  That  it  was,  for  that  being  at  a  conventicle,  and  .         .^^^ 

taken  preaching  in  a  borough  which  fent  burgefles  to  parliament,  on  dwcoLrati- 

they  committed  him  to  gaol  for  fix  months ;  and  does  not  (ay  he  had  cie  ^et^  17  Car. 

not  taken  the  oaths,  which  commitment  muft  be  on  the  Oxford  a£l  {a)  **  ^'  **  """* 

againft  diffenters  living  within  five  miles  of  a  corporation,  which  partVhad  not 

is  on  their  refufal  to  take  tl^e  oaths.  uke n  the  oathi. 

This  exception  was    allowed,  and  he   was  difcharged  on  my 
notion. 

(«)  17  Car.  2.  c  2.  f.  3;  hut  this      feff.  x.  c.  i8.  f.  8;  and  iBti%  Car.  2.  c* 
is  aluicd  by  the   1  Will.  &  Mary,       x.  and  5  Geo.  i.  c  6. 


O  7.  Richardfm 


Poft,  133« 
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Cafe  181.  Richard fon  a^ainj  ■ 

A  defendant  re-  TJ  PON  motion  it  was  agreed,  diat  a  man  may  be  removed 
"**^***to!^**'  hither  upon  baheas  corpus^  having  been  arrefted  by  procefs  out 

inXTior  court"  ^^  ^^  inferior  court,  and  that  formerly  in  all  fuch  cafes  he  ought 
Aali  put  in  to  put  in  fpecial  bail  here :  but  now  only  in  fuch  cafes  where  the 
2!^h^  .  feme  caufe  of  a6lion  would  have  required  ^)ecial  bail  in  the  courts 
tltt'^onrt  ib^,  above;  and  if  it  be  under  ten  pounds  or  the  like,  [a)  then  only  com-^ 
according  ts  be    mon  bail  to  be,  though  removed  by  habtas  corpus, 

would  h«ve 

been  obliged  to  do  in  tbe  court  below.  Tidd*t  Pnd.  179* 

In  what  manner       Also,  that  bail  on  a  cepi  corpus  formerly  was  an  appearance  for  all 

meriylubku"  nianner  of  actions  that  term,  and  the  bail  were  chargeable  with  the 

Poft  tie.  '^^  -  W  ^^^  ^'^^  ^  ^^  ^  ^^'^^^  he  bail  on  a  ccpi  corpus^  and  a  de- 

j.  loft.  179.  daration  is  delivered  by  the  bye  againft  him,  the  bail  are  chargeable 

*JJ- J«-  449-  to  diat  afiion  as  well  as  to  the  firft :  but  if  fuch  declaration  be  dcli- 

1  Com.  Dig.  y^Ted  againft  him  and  another,  (c)  then  the  bad  are  not  chargeable. 

•«  Baiir  (M.) 

•  [  '83  J  *  One  comes  in  upon  a  bill  of  Middlefexy  and  anodier  upon  a 
latitat^  and  both  of  them  are  bound  to  B.  he  may  declare  againft 
both  I  but  the  haul  is  only  for  his  own  principal. 

Bail  om  eefi  But  kote.  By  a  new  rule  of  court  the  bail  (hall  be  only  liable 

lUbie'fbMSc''^  for  riiat  adion  upon  which  the  arreft  was,  or  if  removed  by  habeas 

ibm  bdorfed  on  cofpuSj  on  thofe  adions  that  are  returned,  and  not  to  any  odier,  {i) 

tbewrit,  and  an  ^^i  \x.  (hall  be  an  appeanuKe  for  the  principal  himfelf,  to  charge  him 

u!S^S2aLn%  ^di  any  fuch  declar^ion  kj  tbe  ^«^  and  the  bail  (hall  be  liabte  only- 

only  that  ere  for  that  fum  mentioned  in  the  writ :  as  if  a  man  be  arrefted  for  a 

sccunied.  hundred  poundi^  and  the  declaration  be  for  eisht  hundred  pounds,  the 

c  "!jlc*36t.  ^^  ^^  ^^y  ^^"^^  ^^^  *  hundred  pounds.    So  ruled  by  Lord  Jef- 

Yeiv.  iM  FERIES  and  the  reft,  &c.  {e) 

(4)  See  Gilbert*!  VtmSU  35.     11  Ceo.  («/)  See  rule    Hilary  Term,  %  Jac  1. 

t.   c.  19.-  U  3.  and    19  Geo.   3.  c.  70.  Tidd  s  Pradl.  iSi. 

f.  6.  andTidd'iPrad.  1 11.179.  (#)  Seethecaic  of  Barber  ▼•  Edwards^ 

{h)  %  Bolft.  231.     Cro.  Jac  449.  Cro«  Poft,   335.     Martin  ▼.  Moor»  Stia.  921. 

Cer.4Si.    a  Salk.  564.  I  Com.  Dig,  690.  aorif. 

(0  1  Jones,  iti. 


Cafe  182.  Anonymous. 

Tbecourtwiii  TJPON  a f iitf«/irm Mm/ bcpught b^ a furgeon  (ot  a  cure,  this 

sot,  after  j^  ^^   couTt  Will  never  grant  leave  to  ftnke  fo  much  out  of  the  de- 

i^dm^i^i  cJaration,  and  the  plaintiff"  to  proceed  for  the  reft  at  the  peril  of 

dedTraden  on  a  cofts.    They  wiU  do  it  where  die  damages  are  certain,  and  tbe 

fMiifMi  mtruit.  a^on  in  nature  of  a  debt  or  contra ff^  but  not  in  other  odes ;  and 

I  Tenn  Rep.  they  (aid  he  might  as  well  do  it  in  cafe  for  words  as  in  the  prin* 

7*3*  cipal  cafe.— And  motE|  Acy  wtD  never  do  it  after  ifTue  joined. 

AnonymottSe 
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Anonymous.  Cafe  i8j. 

VJANDAMUS  wastofwear  an  alderman:  they  return  that  Wheret  coo- 
he  was  a  maintaiiier  and  frequenter  of  conventicles,  &c.  I'mlTftlo^***^ 

Thb  Court  much  doubted  if  good  becaufe  too  general;  but  offi^?^r«ta 
agreed,  that  where  the  conviction  would  be  a  diiability,  a  return  of  a  matuUmns  of 
chat  diing  or  caufe  without  mentioning  any  convidlion  is  a  good  the  «ii^<  wi th- 
return,  for  that  it  muft  be  proved  in  an  adion  on  the  cafe  for  a  fidfc  ^n^^S  U 
return.  good* 

5  Mod.  318.    iSalk.431.    Li^K^j,  i$$^    Stnu  los}.    aBorr,999.    4  Burr*  2041. 

•  ri8+] 

*  Anonymous.  Cafe  184. 

1>Y  PeMBBRTON  Chief  Jufttci.      An  indebitatui  ajfumpfit  will  Afpedtlpro- 
^  lie  for  meat  and  drintc  for  abaftard  child.    And  it  Mras  (aid  by  miuto  pay  for 
the  counfel  to  be  my  Lord  Hale's  opinion,  that  where  there  was  ^^*^^'*"" 
common  charity  and  a  charge  it  would  lie.     And  undoubtedly  a  X^dt^vt 
Arrui/^r«/m^  would  reach  it;  but  then  that  would  be  widiin  the  toMemmom 
ftatute  29  Gir.  2.  c.  3.  of  frauds,  &c.  as  a  collateral prsnufe.  the'Stite''o?** 

fawdiii  ■  Cowp.  %%-j,    1  Com.  Dig.  109.    a  Term  Rep,  So. 


Anonymous.  Cafe  x85« 

T  T  was  faid  ini  this  cafe,  that  die  churchwardens  have  a  rieht  to  The  freehold  of 
•■  the  church  yard,  and  not  to  the  church,  for  the  parfon  only  has  ?**?  ^^"AJp*'*. 
that,  aldiough  here  about  London  die  churchwardens  take  money  for  "J "by  cuftwaU* 
breaking  open  the  ground  in  the  churches,  and  the  parfon  only  for  maf  belong  to 
die  chancd.  the  churchww. 

decs. 

And  NOTE,  By  Spelman  it  is  but  of  late  years  that  they  have  bu-  Cro.  Jac.  367. 
ricd  in  churches  fo  commonly  as  now.  ^^^^  ^'^*  *J^^* 

I  Woodefon*!  LeAures,  313.    3  Com.  Dig  Svo.  edit.  657. 


Anonymous. 

A  GREED  by  Pembbrton  Chief  Jujiice  in  evidence  on  debt  for  Tithetnotfct 
^^  treble  damage  for  not  fetdne  out  of  dthes,  that  the  fetting  them  <>"«• 
out  and  taking  them  away  himfdff  is  not  good  within  the  ftatute  2  &  ^^^  '• 
3  Eiw.  6,  c.  15.  otherwife  if  they  are  taken  away  by  a  ftranger. 

O  3  Chapman 
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Cafe  186.  Chapman  againft  Sharpe. 

I^lSkkr^  FJECTMENT.  TnTXztaelmsftn-d^xsljtntz&TJtihdcm 
cnddcdtoaower  Pemberton  Chief  Jujiicej  and  refolved  by  him,  that  an  ejed- 

canrwc  bring  ment  Will  not  lie  for  a  third  part  of  a  copyhold  tenement  in  nature 
2^Mrt  until  ^  dower ;  for  they  ought  to  levy  a  plaint  in  nature  of  a  writ  of 
dower  be  affign-  dower  in  the  manor  court,  and  the  homage  to  fever  and  fet  out  die 
cd  inthemanor  feme ;  but  if  the  cuftom  had  been  for  the  widow  to  have  die  third 
^SHaziif'nam  P**^  "^^  ^^  nature  of  dower,  but  in  common  with  the  heir,  it  were 
to  have  a  third      then  otherwife. 

"tut, 

4  Co.  3a    Moor,  410*    Cro.  Elis.  446.    3  Com.  Dig.  <<  Copyhold/*  (K.  i*) 

Cafe  187.  *  Nocll  againft  Reynolds. 

»  [  185  ] 

Money  loft  at  ASSUMPSIT  foT  money  won  at  play :  refolved  by  Piu- 

SL*if"*f  BERTON   Chief  Juflice  at  the  fame  afl^es,  that  if  above  an 

ral  pSboi,  u*"  hundred  pounds  be  loU  upon  tick  at  one  fitting,  although  to  feveral 

within  i(  Car.  perfons,  yet  it  is  void  by  the  ftatute  16  Car.  2.  c.  7.  /  3.  of  gaming ^ 

*•  «•  ••  otherwife  if  at  fevcral  times. 

Antr»  Si. 

K.Lot.  59*      sBLRcp.  is»6« 

Cafe  1 88.  Pcirfon  againft  Sorrel. 

AdeYiftofic  C^ JECTMENT   at  die  (ame  aflizes:  held  by  Pembertow 

SfoofMn^"  Cfr/^ytt/?iV^  if  legacies  be  given  by  will,  «  and  that,  in  cafe 

sayiMnt^^  "  of  non-payment,  the  Teg;atees  may  enter  and  enjoy  the  profits  of 

kgateet  to  enter  ^  fuch  and  fuch  land  till  utisfied;"  no  demand  is  neceflary ;  for  it  k 

Md^°*^'^  '^'  noyif;/#i/«r/,  but  an  $x$cut9ry  divife^  although  there  be  a  place  and 

wofittl^mi  ft-  ^"^^  appointed  for  payment,  &c.    So  was  t£e  cafe  of  Tyrnl  v*  CUff» 

tisfied.  fick  here. 

1  Roll  Abr. 

411*    Moci^  644«    Cro.  Elis.  833. 910.    x  Peer  Wmi.  478*    Dougl.  340.  509. 


Eafter 


Eafter  Term, 

The  Thirty-fourth  of  Charles  the  Second, 

IN 

THE     king's     bench. 


Sir  Francis  Pemberton,  Knt.  Chief  Jujiice. 

Sir  Thomas  Jones,  Knt.  1 

Sir  William  Dolben,  Knt.         \j^fiices. 

Sir  Thomas  Raymond,  Knt.         J 

Sir  Robert  Sawyer,  Knt.  Attorney  General. 

Sir  Francis  Winnington,  Knt.  Solicitor  Ge^ 
neral. 


Herring  againfi  Browne.  Cafe  189. 

EJECTMENT.    On  a  fpecial  vcrdia,  the  cafe  wasf  A.  ifoncoftwo 
and   B.   are    tenants  in  common.      A.  makes  a  fettlement  tenants  in  con. 
with  a  power  of  revocation  by  deed  indented,  and  figncd  by  two  ?®?"**'^**. . 
or  more  witneffes.     A.  levies  a  fine,  and  afterwards,  by  deed  in-  a*poJ^  re- 
dented  ♦,  figned  by  two  witnefles,  he  declares  the  ufes  of  the  fine  voke  the  fame 
new  and  different  from  thofe  of  the  fettlement;  and  the  jury  find  ^^'^^^r 
the  fine  to  be  levied  with  an  intention  to  make  partition  between  A.  rwro*^tnfflef,  "^ 
and  B.  and  to  the  ufes  declared  in  the  new  indenture.  a  finb  levied, 

.   and  A  DIED 

The  queftion  was,  whether  this  were  a  good  revocation,  or  whe-  j°<*'n^».fis>^<* 
dicr  the  fine  were  an  extinguiibment  of  the  power  \  (thoUgh'ilMde** 

Mr.    Bonython  for  tU   plaintiff  argued    that    die    revo-  Ihefi^ef^) 
cation   is    good ;  for  that  if  by  a  deed  circumftantiated  accord-  <ieciaring  the 
ing    to  the  power,  new  ufes  be  declared,    it   (hall  be    a    re-  l^*^[^^^ 
vocation,  though  there    be    no    mention   made   of  an  intention  from tholfc'in 

the  fettlemenr, 
vtck  intent  to  make  pcrtitioD»  is  a  good  execution  of  die  power  j  for  the  fine  and  the  deed  ihall  be  co>i- 
idtttd  as  one  conveyance  ■  S.  C.  I  Venu  s6S.  371.    S.  C.  Canh.  a».    S.  C.  Skin.  15,  c».  7u 

184.187.    S.  a  Comb.  II.  *^    ^     ' 

♦   [   186  1 

O4  to    *•         -^ 
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HxKBiNo  to  revoke;  and  it  will  alter  them  though  the  deed  be  upon  anodier 
Bfto^Mx.  confideration.  (a)  And  here  it  was  found  that  the  fine  was  le- 
vied with  an  intention  to  make  a  partition,  and  to  the  ufes  of  this 
fubfequent  indenture :  an  indenture  fubfequent  to  a  fine  will  declare 
the  ufes  of  it.  (h)  Then  in  the  cafe  of  Nixon  v.  Garrett^  in  tiiis 
court  (c)  the  deed  was  firft  and  the  fine  afterwards,  and  adjudged 
that  the  deed  and  fine  was  an  execution  of  the  power;  diough  the 
deed  alone  had  not  been  a  revocation,  yet  both  together  make  it 
fo.  (^) 

Mr.  Holt  e  contra.  The  fine  and  deed  fubfequent  cannot  be 
a  revocation  according  to  the  power;  for  firft  confider  the  fine 
alone,  and  what  relation  it  has  to  the  power  of  revocation ;  the  fine 
being  levied  before  the  deed,  and  no  deed  being  at  the  time  of  levy- 
ing the  fine,  it  produces  two  efFe<£b:  firft,  it  is  a  forfeiture  of  his 
eftate  for  life,  he  being  but  barely  tenant  for  life,  and  an  inunediate 
right  is  given  to  him  in  remainder.  Secondly,  It  is  an  extmguifli- 
ment  of  the  power,  for  by  virtue  of  the  fine  the  power  of  revoca- 
tion is  gone;  as  are  die  cafes  Albany  v.  Grendon  [e)  and  Diggs  v. 
Palmer.  (/)  And  as  to  the  intention  of  the  parties  that  is  nodiing ; 
for  an  intention  is  not  to  be  purfucd  by  illegal  means.  In  Sir  Moylo 
^  -  jj  .  FincVi  cafe  (^)the  feverance  of  the  demefnes  there  was  but  for  an 
L  ^^7  J  inftant,  *  and  the  intention  of  the  parties  was  otherwife^  and 
when  once  there  is  a  forfeiture  it  c<an  never  be  retrieved^  Co.  Lit. 
202.  253.  So  that  here  was  a  time  when  there  was  no  power  left: 
there  can  be  no  pretence  put  on  Scroope's  cafe^  {b)  becaufe  there  are 
new  ufes  raifed;  but  this  deed  does  not  raife  the  ufes,  they  are  raiied 
before ;  the  deed  is  only  to  declare  them.  In  the  cafe  AtwaUrt 
V.  Bui^  (1)  if  a  man  once  levy  a  fine,  he  cannot  limit  any  new  u(es 
but  what  are  raifed  by  the  fine.  The  deed  itfelf  does  not  raife  or  prt« 
tend  to  raife  aiw  new  ufes,  but  only  recites  a  fine  levied  to  the  ufe 
of  Sir  John  frulia/ns  and  his  heirs,  (^k)  In  the  cafe  of  JSHxom  «. 
Garret^  at  the  time  of  the  deed  ti^ere  was  a  power  extant  in  being  ; 
but  other  wife  in  our  cafe. 

Jidjournatur. 

Williams  in  Trinity  Term  following  argued  for  the  pkuntifl^ 
that  a  power  of  revocation  is  always  favourably  taken  for  the  per* 
fon  wbofe  efts^te  it  was.  Hob.  312.  If  there  be  any  inconfiftenqp 
between  the  firft  eftate  and  die  laft,  though  there  be  no  words  of  ie» 

(«)  Scroop's  cafe,  10  Co.  143.    Kibbit  {d)  See  Owen  ▼.  Manniagtoo,  1  AnL 

▼■  Leci  Hob.  312.  162. 

(A)  Downman*t  cafe,  9  Co.  S.     i  And.  («)iCo.  no.     S.C.  Moor,  605.     li 

145.     Moor,    191.     Cromwvirs  cafe,  %  Viner  Abr.  494.  c.  3. 

Co.  69.     Albany*!  cafe,  1  Co.     Digby*a  (/)   1  Co.    173.     $.  C  Moor.  603* 

cafe,  I  Co.          3  Buift.  »56.    a   And.  Hughes  EnL  185. 


71.     1  And.  iSm.  (ff)6Co.  63.    S.C  sLeoa.  134, 

'^  '    ""  •    "      ^'^  w  lo- 

co Cra 

under' the  titie  of   Vfig fon    ▼.  Gerrard,  \k)  %  RoU  Abrl  795. 


(()    Int.    Trinity    Term,  ft6  Car.  ».  (^)  ip  Co.  143.     Skin.  205. 

Roll  9^  in  the  King*a  Bench  t  reported  fi)  Cro.  Elis.  856. 


Kaym.  230.     %  Lev.  149.     Skin.    35. 
I  Vent  178.  and  3  Keb.  366.  489.  519. 


▼ocidoi^ 
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inication,  yet  it  will  be  fo:  I  confefs  that  circumftances  and  the     Hirriw« 
forms  of  the  power  muft  be  obferved :  this  power  is  as  general  as  any      B»rw««, 
Whatfoevcr;  it  the  old  deed  be  determined  then  there  is  no  need  of 
any  more;  the  mean  remainders  are  deftroyed  by  death  without  iflue^ 
and  if  the  laft  be  deftroyed  there  is  a  plain  title  for  ui :  had  there 
been  no  fine  in  this  cafe,  the  deed  executed  according  as  the  power 
tf  revocation  requires,  would  have  been  fufficient  for  us:  this  is  a 
cafe  of  conftru^on,  and  every  one  may  apprehend  that  he  intended 
this  fine  as  an  execution  of  his  power.     And  I  take  it  all  but  as  one 
aflfurance,  and  the  fine  but  a  part  of  it :  now  to  conitrue  part  an 
extinguiihment,  and  the  deed  afterwards  to  be  a  revocation,  is  fom&- 
what  ftrained :  the  deed  is  between  the  fame  parties,  and  of  die  fame 
'  eftate;  and  it  is  a  common  pra6tice  t»  acknowledge  a  fine,  and 
afterwards  at  leifure  to  execute  the  deed  of  ufes:  and  it  is  found  ex- 
prefsly,  that  the  fine  was  levied  for  the  making  of  ])artition,  and 
alfo  to  and  for  the  ufes  in  ibe  deed  mentioned,  and  that  this  *  was  #  [  188  ] 
the  meaning  of  the    parties;  and  likewife  found  ne»tively,  that 
there  was  no  other  ufe  of  die  fine.    Objection.    Take  the  fine 
apart  and  it  is  an  extinguifhment ;  but  1  anfwer,  they  are  not  dif- 
tinSt^  but  the  fame  afiurance.     Obj  ection.    When  a  power  of  re-^ 
vocation  is  once  extinguifhed,  it  can  never  be  revived :  but  1  fay  it  b 
not  exdnguiibed,  and  being  but  one  conveyance,  die  intent  governs 
bodu    Objection.     A  fubfequentdeed  cannot  raife  a  ufe,  though 
it  may  dedare  one ;  I  conceive  it  may,  the  intent  of  the  fine  being 
to  diis  purpofe;  however  it  is  not  neceflary  it  fhould  be  fo:  obferve 
the  confequence  of  this ;  if  it  were  an  extinguifhment,  then  it  were 
a  ferftiture.  (/)     In  Dowman*s  eafey  (m)  there  is  no  fpecial  finding 
of  the  intention  of  the  parties,  as  mere  is  here.    If  a  man  agree  to 
levy  a  fine,  the  ufe  may  be  declared  by  word  of  mouth;  the  fine  is 
the  fuperior  a&,  and  draws  the  deed  to  it;  the  agreement  is  the 
diing,  the  intention  governs  all:  dien  he  cited  the  Earl  of  LeUeft it's 
tM  between  Nix^n  and  Garret  \  there  was  a  power  of  revocation  \ 
tbi  Earl  covenants  to  levy  a  fine  to  other  ufes,  and  afterwards  the 
fine  was  levied;  and  there  Sir  William  Jones  argued  as  they  do 
now  in  this  cafe,  but  ruled  however  to  be  a  revocation :  if  this  fine 
had  b^n  general,  perhaps  it  might  have  been  an  extinguifhment,  the 
court  perhaps  might  have  conftrued  it  fo ;  but  here  is  an  intention 
found  to  limit  new  ufes. 

Mk.  Saunders  2  centra  for  the  defendant.  It  does  appear  that 
at  die  firft  they  were  tenants  in  common  in  fee,  and  that  the  fine 
was  levied  to  make  a  partition,  and  I  hope  your  lordfhip  will  not 
cooftrue  it  fo;  and  if  this  be  not  conftrued  a  partition,  dien  all  Sir 
J9bn  ff^lSams's  ilatutes  and  recc^zances  will  bind  a  moiety  of  the 
other's  eftate  ftill :  the  common  wajr  is  to  levy  a  fine  to  truftees, 
and  to  declare  the  ufes  feverally ;  and  it  is  doubted  whether  they  can  do 
odierwife :  by  the  common  law  they  were  not  compellable  to  make 
partition,  and  they  are  feifed  of  fevcral  freeholds,  and  one  will  not 
pais  to  tii^  other  without  livery;  fo  that  here  is  a  partition  made: 

(/)  Djer,  13^  («)  9  Co,  I.  7  Hogbet  Int.    ii.     And.  176. 

dien 


90% 
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then  *  I  concfive  here  is  no  revocation;  for  by  die  fine  fwei^ 
there  no  more  in  the  cafe)  this  power  would  be  extinguilhed;  here 
was  a  fine  levied  and  a  time  when  there  was  no  deed,  and  how 
was  it  then  i  Suppofe  Sir  John  had  an  eftate  greater  than  for  his 
own  life,  and  had  then  died  before  any  deed  nude,  the  power  had 
been  gone  :  in  the  Earl  of  Leictjier^ %  caft^  the  deed  was  precedent 
and  purfuant  to  all  the  powers  of  revocation  while  die  party  had  his 
power  not  extinguifhed ;  if  there  had  been  no  deed  made  there  had 
been  the  lame  utes  as  now,  the  fine  being  levied  by  Sir  John  Willie 
amsy  to  the  ufe  of  himfelf  and  his  heirs ;  and  jtt  without  fuch  deed 
it  would  have  been  no  revocation :  in  Dowman^s  cafe  they  fiiy,  diat 
a  declaration  of  ufes  may  come  after  a  fine,  and  be  fufficient,  if 
diere  be  no  mean  eilates  or  intereft  to  be  defeated :  relation  or  fic« 
tion  is  always  to  uphold  a  right,  and  never  to  defeat  one;  (n)  if  diqr 
will  have  it  as  one  conveyance  they  can  have  it  only  as  rdating  and 
fuppofed  to  be  made  at  the  time  of  the  fine :  and  where  will  tbey 
terminate  at  what  time  a  deed  (hall  relate  ?  If  fix  months  it  mn 
be  feven  years  after ;  and  fuppofe  it  fo,  yet,  according  to  diem>  it  fhau 
relate  to  make  but  one  common  conveyance :  here  was  the  cafe  of 
Bury  V.  Boxvyerj  {0)  whether  an  affignment  of  lands  by  commiffioo- 
crs  ihould  pa&  only  from  the  inrolment,  and  not  from  the  deed; 
for  there  being  no  time  limited  when  it  fhould  be  inrolled,  it  might 
be  inrolled  fome  years  after  and  vet  relate  to  the  deed,  vrfiichmejf 
would  not  allow  of:  they  rely  much  upon  the  intention  (rf'die  parties^ 
and  I  agree  it  to  be  of  weight;  but  there  is  not  one  word  or  fyllable 
that  it  was  die  intention  S  the  parties  to  revoke  the  ufes,  but  only 
to  have  a  fee ;  and  the  fine  wrought  that  as  much  without  the  deed 
as  with  it  If  this  deed  fhould  work  by  way  of  revocation,  it  is  tD 
one  whether  he  in  remainder  had  entered  for  a  forfeiture,  yea  or  no; 
for  this  relation  would  have  diveftedhim. 


R.elatioii. 
VUt  ante/ 
^ale  142 


190  ] 


The  Lord  Chief  Justice.  You  cannot  fay  he  did  not  intend 
to  revoke  when  he  did  intend  to  limit  new  ufes. 

Mjournatur. 

*SiR  Francis  WiNNiNGTOK,  in  Michaelmas  Term  foDowiiig 
argued  it  again  for  die  plaintiff  much  to  the  fame  tSt&  with  the 
former,  but  infifted  more  on  the  law  of  relations,  and  faid,  that  if 
die  fine  and  deed  are  to  be  conflrued  feparately,  then  it  would  be 
againft  us :  the  true  intention  of  die  parties  is  to  make  but  one  fet- 
tlement ;  the  law  makes  a  flrain  to  follow  the  intention,  but  never 
to  deflroy  it :  he  cited  Sir  Rowland  Hayward's  cafe^  {p\  the  judg- 
ment ought  to  be  upon  the  intire  zBt.  Cefar  v.  Brook,  (q)  If  a  deed 
of  feoffment  be  at  one  time,  and  liverv  at  another,  yet  all  fhall  be 
conflrued  together  as  one  a&:  it  ought  to  be  reckoned  but  as  one 

(«)  «  Co.  30.  »RoURep.  50a.  {fi  a  Co.  35.    S.  C.  Popb.  95.  g.G. 

%  Anderf.  soo. 
r«)  Benit  ▼•  Bowver,  Ante,  page  156.  (f)  Trinity  Term,  11  Jac.  i.  ia  Hogliit 

pl.xij^  Abr.  title  "WilU.- 

aurance^ 
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afliirance,  for  it  is  no  more,  (r)    In  fomc  cafes  the  law  will  find     Hitim* 
out  an  intention  to  naake  a  conveyance  good,  as  in  the  cafe  of  Col-       Biownk 
gate  V.  Blithe  (j),  and  Lord  Cromwell* s  cafe  (/),  and  the  cafe  of 
Snapi  V.  Turton  («).    The  law  will  not  judge  by  parcels,  but  after 
all  the  ad  is  done^  the  law  will  judge  and  make  condrudion  upon 
the  whole. 

Mr.  Pollexfen  e  contra.  I  agree  that  to  make  a  revocadon 
they  need  not  mention  or  take  notice  of  the  power,  but  a  convey- 
ance to  contrary  ufes  will  amount  to  a  revocation;  the  fine  of  itielf 
has  none  of  the  qualifications  mentioned  and  required  in  the 
power :  it  is  the  fine  alone  that  makes  the  conveyance ;  the  deed  is 
not  part  or  parcel  thereof,  and  conveys  nothing:  thefe  ufes  did 
and  muft  arife  at  the  time  of  levying  the  fine,  and  could  not  arife 
infiituro  \  it  cannot  be  fufpended  in  any  fort ;  the  ufe  of  a  fine  re- 
quires neither  deed  nor  parol  to  raife  it:  it  is  true,  the  jury  have 
found  that  the  fine  was  levied  to  the  ufes  in  the  indenture,  which 
makes  neither  one  way  nor  other;  if  it  have  any  influence  it 
will  be  for  us,  viz.  that  at  die  time  of  the  fine  thefe  ufes  were 
raifed,  and  the  intention  governs  all,  the  jury  have  found  the  &me; 
and  fo  it  was  by  their  finding  a  perfeft  conveyance  at  that  time : 
now  a  fiae  to  fuch  ufes  is  no  revocation ;  and  the  jury  have  not 
found  that  the  parties  at  the  time  of  levying  *  the  fine  did  intend  to  #  r  xgi  1 
msfke  fuch  an  indenture,  but  only  that  the  fine  was  to  fuch  ufes : 
IhwrnarCi  cafe  (tc;),  when  a  recovery  is  had,  the  parties  cannot 
declare  a  ufe  ex  poftfaSlOy  and  if  there  had  been  the  word  ^^  dien,'* 
it  would  have  been  all  void :  all  that  is  fubfequent  is  but  a  recitat 
of  their  thoughts.  Suppofe  there  had  been  only  a  parol  declaration, 
would  that  have  done  it :  the  conveyance  was  fully  ended  before 
this  deed  came,  the  ufe  muft  arife  then ;  it  cannot  arife  by  this  deed 
which  could  not  fpeak  before  it  was  made.  A  fecond  reafon  diat  I 
obferve  in  this  cafe  is,  that  the  fine  had  deftroyed  this  power.  Sup- 
pofe that  after  the  fine  levied  and  before  the  deed.  Sir  John  ff^U 
Hams  had  made  a  deed,  and  exprefsly  revoked  thefe  ufes,  and  after- 
wards had  by  deed  declared  the  ufes  of  the  fine,  your  lordfhip 
would  have  conftrued  this  deed  of  exprefs  revocation  to  have  been 
void :  now  if  after  this  fine  he  could  not  exprefsly  revoke,  how 
could  he  then  by  implication  and  conftrudion  make  a  revocation : 
In  Diggers  cafe  {x)  there  are  two  things  confiderable,  first.  By 
the  deftrudtion  of  the  eftate  the  power  of  revocation  is  gone. 
Secondly,  If  there  be  two  things  requifite  to  execute  the  power, 
and  between  thefe  two  things  comes  a  fine^  the  power  is  deftroyed. 

M  Year  Book,  lo.  19  Hen.  8.  12.  («)  Cro.  Car.   472.     S.  C.   i  Jonei, 

(i)  I   Andcrf.  164.     S.  C.  2  Co.  57.  392.       S,  C.   2    Roli  Ab^.   215.    262. 

■Oder  the  name  of  Beckwith*t  cafe.  S.  C.  701. 
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Btiftt»#      A  THIRD  REASON  is  this,  diat  diere  is  no  time  limited  how  Umg 
Bkowiis.      ^^^^  ^^  °^7  declare  ufes ;  then  according  to  this  he-  may  do  n 
at  any  time  during  his  life :  in  Dyer  13^  (y)  it  was  four  years 
after  the  fine :  now  what  a  mvfterious  coniequence  diis  may  have  I 
Suppofe  he  in  remainder  had  entered  for  a  forfinture,  and  made 
conveyances  and  fetdements ;  all  the  counfel  in  England  would  have 
reckoned  them  good,  die  fine  being  no  revocation,  but  rather  an 
extin^ifhment ;  and  yet  after  all  this  here  might  be  a  dedaratioa 
of  ufes,  and  fo  a  revocation;  befides,  here  is  no  cafe  where  the 
eftate  of  a  ftranger  was  concerned,  diat  deeds  and  ads  (hould  be 
conftrued  to  relate  to  deftroy  fuch  eftate;  here  the  eftates  of  thofe 
in  remainder  are  fo :  dien  for  a  man  to  fodeit  his  eftate,  and  after- 
wards by  his  own  ad  to  avoid  or  defeat  the  forfeiture,  is  hard  to 
*  £  192  ]     fuppofe :  Lady  Bakingla^  v.  Temple  (z),  £he  bemg  tenant  *  for 
life  fuflFers  a  recovery,  this  is  a  forfeiture ;  and  although  fhe  after- 
wards reverfed  this  recovery  by  writ  of  error,  yet  it  continued  a 
forfeiture;   relation  (hall  never  work  a  wrong:    for  the  cafe  of 
Nixfen  V.  Garret  (n),  it  is  nothing  to  the  purpofe,  for  the  deed 
was  precedent,  and  the  deed  raifed  the  ufes  of  the  fine,  and  the  fiiie» 
though  it  conveyed  the  land,  yet  it  did  not  raife  die  uf^  the  deed 
did  it :  in  ours  it  is  quite  contrary ;  by  die  fine  here  is  a  perfeft  con- 
veyance, and  here  is  the  eflate  of  the  conulbr  deftroyed  before  the 
deed  came,  and  the  intereft  of  the  remainder-man  to  enter  was 
vefted  before  the  deed  came :  and  that  itfelf  was  a  new  cafe,  al- 
though I  queftion  not  the  law  diereof,  yet  they  then  Cook  a  dif- 
ference between  that  ufe  and  this,  both  bar  and  bench  did  h\  now 
when  they  of  the  other  fide  fay  it  is  one  conveyance,!  know  not  what 
they  mean ;  die  deed  after  is  no  conveyance,  nor  part  of  itf  it  it 
only  the  putdng  into  writing  on  parchment  die  ufes  which  the  fine 
jrai^  by  way  of  memorandum :  all  their  cafes  are  where  there  were 
two  parts  to  be  executed,  and  one  is  done  before  die  other,  tbcve  it 
fhall  relate ;  becaufe  that  which  was  done  was  imperfefi :  but  wliat 
is  all  that  to  our  cafe,  ¥^ere  die  conveyance  was  perfcAbcfiveS 
10  CromwelTs  cafe  f  ^),  which  they  fo  much  infift  on,  they  were 
conveyances  made  oetween  the  parties,  and  none  of  them  afieAed 
any  ftranger  as  in  diis  cafe  it  does ;  here  is  fomewhat  comes  after- 
wards which  is  no  conveyance,  nor  part  or  parcel  of  the  convey- 
ance ;  all  the  difcourfe  about  fi^dion  is  wide  from  the  point. 

The  Lord  CHiBr  Justice.  Suppofe  that  after  the  fine  dieie 
had  been  an  attainder  of  treafbn,  and  after  that  a  deed:  Suppofe  a 
man  levies  a  fine  and  then  marries,  and  then  declares  die  ufe :  in 
Hinders  cafe  (c),  a  bargain  and  (ale,  and  then  a  fine,  and  then  inrol- 
ment,  if  the  bai^ain  a^  fide  and  fine  were  but  one  conveyancci  all 
would  pais  by  the  fine* 

jU^oumaiur. 

{j)  Baflett^scafcyDyery  136.  [h)  Cromwell  ▼•  AvAitmi^  ft  Co.  If* 

!«)  I  Frcem.  956.  Moor,  471.    Jenk.  %i%m      Aftte.   69* 
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536.57V  Eni.39S. 

It 
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It  was  argued  again  afterwards  by  ^  (ame  counfd  upon  die     HtAitico 


deadi  and  rauisc  of  judjges,  and  afterwards  *  in  Lord  Jbf- 
jFBRiEs*s  time  by  Mr.  Solicitor  General  and  Mr.  Ser- 
jeant PbmbbrtoK  (d). 


Bkowmi. 

•  C  '93  3 


(J)  yiwtru  reports,  that  after  many  fo- 
lemii  axisameou  it  was  refobtd  in  Hilary 
Termy  i  Jac.  »•  by  Hkkbi&t  Chiif 
Jmjtittt  HoLiowAY  and  Weight  Juf- 
tkttf  agatnft  the  opinion  of  Wttmins 
JM/Heet  that  tbi  fm  was  an  extiagaifli- 
■wnt  oitbepower^  and  the  deed  came  too 
late.  S.C  I  Vent.  371.  Wythins 
y^Jhce  held  diat  the  fine  and  deed  flioaldy 
IB  fiivonr  of  common  aifarances,  be  confi- 
dcicd  at  a  conveyance.  S.C.  Comb.  la.  But 
dgment  waa  given  for  the  defendant* 
C.  Skin.  187.  A  writ  of  error,  however, 
was  brought  in  the  Exchequer  Chamber, 
asd  ia  Hilai7  Tenn,  3*4  jac.  2.  this 


i- 


judgment  was  reveried  hjfiejitjga  agsinft 
fwa,  S.  C.  Carth.  aa.  to  %$•  and  re(olved 
chat  the  fine  and  deed  (though  fubfequent) 
was  but  as  one  conveyance^  and  therefore 
were  a  good  execution  of  the  power,  ■ 
good  revocation  of  the  former  uies,  and  a 
good  declaration  of  the  new  ones.  S.  C. 
cited  in  Tomlinfon  ▼•  Dightony  i  Peer 
Wms.  169.  But  fee  Earl  of  Darlington 
▼.  Pultney,  Cowp.  a6o.  that  if  the  fpecific 
nature  of  the  inftrument  by  which  the 
power  is  to  be  executed  be  exprefsly  men- 
tioned in  the  inftrument  which  creates  the 
power,  it  cannot  be  carried  into  t£ki6t  by 
any  other  mode  of  conveyance. 


The  King  agatnft  Gierke. 


Cafe  19a 


ORDER  of  feffions  quaihed,  becaufe  the  juftices  cannot  force  Overieera  maf 


a  man  to  take  an  apprentice  againft  his  will ;  and  an  order  of  compeUj^^^ 
feffions  to  that  purpofe  is  void.    And  here  was  remembered  the  cafe  J^de  for  a 
of  the  King  v.  Pyne  {a)    in  Micbaibna$  Termy  in  the  twenty-  parifli 
Hindi  year  of  CharUs  tbi  Second^  in  the  King's  Bench,  where  an  ^^* 
indidbDent  againft  Pyne  for  refiifme  to  take  an  apprentice  put  on 
him  by  the  parifh  was  quafhed ;  me  Court  being  dien  of  opinion^ 
that  die  juftices.  of  peace  cannot  force  a  man  to  take  an  apprentice 
againft  his  will ;  (thoueh  if  he  do  take  him  the  ftatute  will  be  bind- 
ing bodi  upon  die  mafter  and  the  fervant,  and  his  parents)  except 
die  party  do  perfonally  occupy  hufbandry,  and  then  he  is  com** 
pdlable  {b). 


i: 


(#)  I  Keb.  516.  618.  636.686.  854. 

{k)  See  3  Keb.  854.  3  Mod.  ayi. 
Raviii.  66.  1771  I  Sid.  99  tc  411.  Cart. 
116.  and  I  Lev.  84.  s^e^rdma.  But 
nors.  The  latter  refolutions  in  i  Salk. 
67.  I  Show.  76.  ftc.  are  contrm.  And 
the  ftatute  8  &  9  WiiL  3.  c.  30.  fays  ex* 
pielaly,  ^That  where  any  poor  children 
*<  §uX\  be  appointed  to  be  bound  appren- 
*  tice%  nurfuant  to  the  tSt  of  43  Elix. 
**  €•  a.  the  perfon  (hall  rtetwi  and  ff 
**  miie  for  mem,  according  to  the  in* 
**  DBHTvax;  and  on  re^fal  fo  to  do, 
<<  and  oath  diereof  made  by  a  church- 
^  warden  or  overfeer  before  two  juftices, 
«<  he  Aall  forfeit  10/.  to  be  levied  by  dif. 
**  Crcfi  and  fale^  to  the  ufe  of  the  poor  of 


**  the  parifli  where— faving  to  the  pardea 
«<  their  appeal  to  the  next  quarter  ieffions 
**  for  that  county^  whole  order  therein  ia 
«  to  be  final."  Note  19  /wawr  tUtiMu 
■  But  now  by  the  ftatute  3a  Ceo.  3. 

C.57.  the  oirvenants  for  awMlMMrf  of  pa- 
rim  apprentices,  %rith  whom  no  more 
than  five  pounds  fliall  have  been  given, 
fiiall  continue  in  force  no  longer  than  rlira* 
months  after  the  death  of  the  maflery  and 
two  juftices  may  order  fuch  apprentices  to 
,  Ibrve  the  remainder  of  their  time  with  an- 
other mafter,  under  the  provifions  pse- 
fcribed  in  the  ad.  See  Mr.Conft*s  edit, 
of  Bott^s  Poor  Lawrs,  537  to  563.  and  Ap. 
peodix,  page  639.    1 


fiettifcn 


ao6 
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Cafe  191. 


i^v.  If  there  be 
kolbaod  and 
witetenanti  in 
ipecial  tail  for 
the  joir  tore  of 
tfie  wife,  and 
after  the  death 
•f  the  huiband 
ll^  iiTue  in  uil 
levy  a  fine  to  a 
ftraoger,  whe- 
ther a  leal'e  for 
years  made  by 
the  wiie  is 
good  alter  her 
death,  againft 
the  conufee  of 
tkefioe. 

S.C.  Skin.  3T. 
36. 

I  Roll  Abr.  349. 
]|Coor,  250. 
5  Co.  51. 
Jenk.  6. 
s  Leon.  i68. 
Cro.Elis.  513. 

5*4* 

Pk>wd.  300. 
Cro.  Ctr.  144. 
a  Vern.  489. 
Cro.  Jac.  691. 

•    [    194   ] 


[    19s    ] 


Bcttilbn  againft  Ellwaycs. 
Hilary  Term^  32  &  33  Car.  2.  B.  R^  Roll  548. 

F  JECTMENT.    The  cafe  was,  hufband  and  wife  tens 
fpecial  tail  for  the  jointure  of  the  wife ;  the  hufband  dies, 
ing  iiTue  by  his  wife  two  daughters,  who  levy  a  fine;  tb 
makes  a  ♦  leafe  for  fixty  years. 

The  queftion  was.  Whether  this  leafe  be  void  and  with 
ftatutes  of  1 1  Hen.  7.  c.  20.  and  32  Hen.  8.  c.  36.  /  2.  ? 

Mr.  Holt.  The  ftatute  difables  any  tenant  in  tail  after 
bility  of  iflue  extind,  or  tenant  in  dower,  or  for  life,  of  the 
fion  of  the  hufband,  and  leaves  them  jufl  as  bare  tenant  for  life 
wherever  the  tenant  for  life  takes  upon  himfelf  to  have  the  c 
of  the  whole  eflate,  and  difaffirms  the  reverfion  to  be  in  bii 
has  die  reverfion  or  remainder,  and  affirms  it  to  be  in  a  fin 
this  is  a  forfeiture  of  his  eflate :  the  objection  here  is,  becau 
no  difcontinuance  or  divefling  of  the  eflate ;  a  bargain  and 
no  difcontinuance,  and  yet  may  bar  the  ifTue.  A  long  leaf! 
alicnatioR  in  mortmain,  becaufe  within  the.  fame  mifchief  (« ). 
ceptance  of  a  fine  with  render  to  a  flranger  for  a  hundred 
was  refolved  within  the  flatute  (^),  and  an  avoidance  of  the 
efbte  by  the  flatute*  Threcfcore  years  poflefTion  is  a  bar 
highefl  a&ion  (r ),  that  is  but  a  writ  of  right  by  the  fbtutc  o 
cations. 

Mr*  Pollexfen  2  contra.  All  agree  the  mother  tenant 
(notwithflanding  the  flatute)  as  to  all  purpofcs  but  alienation 
if  tenant  in  tail  make  a  leafe,  the  ifTue  may  affirm  or  avoid  the 
and  therefore  there  was  no  reafon  why  a  leafe  for  years  rai 
deed  fliould  be  within  the  flatute:  the  cafes  which  Mr.  Ho] 
are  plainly  within  the  mifchief  of  the  flatute,  for  there  the  ifli 
bound  and  could  never  avoid  the  leafe,  being  by  fine  fur  g 
render^  and  the  iflue  being  barred  by  them  they  are  plainly 
the  flatute,  and  there  is  no  other  within  it ;  fo  does  a  leafe 
fays  ihe  cafe  of  Sir  George  Broume^  becaufe  die  words  **  any 
^  difcontinuance"  is  within  it.  I  think  that  if  the  wife  had  { 
a  rent  by  fine  out  of  the  lands,  it  would  have  been  an  alienadon 
the  flatute,  fo  as  to  be  avoided  (d).  The  length  of  the  term 
thing ;  for  a  leafe  for  twenty-one  years,  if  by  fine,  woul< 
withm  it :  fuch  an  efbte  as  this  cannot  be  vidthin  die  mifchi 
caufe  without  the  help  of  this  ftatute  it  might  be  avoided 
ifTue ;  here  is  the  alienee  of  the  ifTue  which  was  never  diou 
by  the  law-makers ;  we  extend  the  words  of  a  fbtute  man] 


|Keb.4-  «>«4-, 


(^j  See  dKCa^of  PigottT.  Palmer, 
Mooc,«s* 


(f )  Parker  ▼.  Taylor,  a  Lcoo. 
Co.  90.     I  And.  60. 

{d)  I  Jones,  60.  Bridg .  5; 
ton, 
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Bbttiioii 


to  prevent  the  mifchief  intended  by  the  ftatute  to  be  remedied, 

iut  never  farther  dian  the  mifchief  which  they  intended  to  pre-    ZhLwltMu 

vent  (e). 


(e)  Ski  MM  IK  reports^  'that  judgmenC 
m£  wu  ordered  for  the  defendant  in  Mi- 
chJielmaa  Term  following ;  and  that  "  ^ 
«  Tbbvor  the  Court  faid»  that  no  leafe» 
**  though  for  five  hundred  years,  created 


*'  by  a  feflQp  jointrefs«  by  deed,  is  a  for* 
**  feiture,  becaufe  the  heir  might  avoid 
«  it  )**  but  he  adds,  *<  ^nod  eg^  ntn  m§^ 
«*  mmW'    S.  C.  Skin.  36. 


Owen's  Cafe. 

PROHIBITION,    There  was  a  fuit  for  tithes,  and  a  prohi- 
bition  granted  hence  upon  a  fuggeftion  of  the  lands  being 
barren  and  newly  improved. 

Hereupon  a  trial  is  had  on  a  declaration  on  die  prohibition,  and 
a  vefdid  for  the  parfon,  that  the  lands  were  not  barren ;  and 
thereupon  there  is  a  confultationy  and  he  proceeding  there,  gets  a 
fentence ;  from  thence  there  is  an  appeal  to  the  Arches,  and  there 
they  enter  an  allegation  that  the  land  is  barren;  and  the  court 
there  is  proceeding  to  repeal  the  fentence  becaufe  barren  land; 
'  though  contrary  to  the  verdiS  at  law* 

And  upon  all  this  matter  the  Court  grants  a  prohibition, 
^uoad  the  allegation  of  barren  land  (a). 


Cafe  192. 


On  a  trial  ia 
prohibition  if 
landa  be  found 
to  be  mT  hsrrrnt 
and  a  confolta* 
tion  be  awirdoA 
in  a  fuit  for 
tithes  of  fuch 
land,  and  the 
fpiritual  court 
proceed  contrary 
to  the  verdi^  at 
law,  MfrobHitim 
ihali  gOy  though 
after  (imtence. 

Ante,  91.         ^ 


(#)  See  ante  Tomlinfon  ▼•  Freeman,  a 
f^MUkm  granted  after  fentence  and  ap- 
pealy  it  appearing  upon  the  libel  itfelf,  that 
ibe  canfe  was  without  the  jurildi^ion  of 
the  Court,  Ante,  145.  S.  P.  1  Roll  Abr. 
31S.  I  Salk.  548.  2  Burr.  S 1 3.  Cowp. 
434.  f  Term  Rep.  3,  Bunb.  ti*  i 
Term  Rep.  551.  B.  R.  H.  317  ;  but  If 
the  want  of  jurifdidion  do  not  appear  on 
the  face  of  the  libel,  the  court  will  not 
■  gnuic  a  prohibitioa  afitrpUof  Anooymoasy 


Ante,  155.  2  Roll  Abr.  319*  or  fentence 
pronounced,2Burr.Si 3.  DougUsyS.  unleiiiy 
if  fome  temporal  nutter  incidenully  arife» 
they  reftife  .fuch  proof  as  the  temporal 
courts  allow.  Cro.  Eliz.  666.  i  Show. 
173. 1 6x.  3Mod.2S6}  but  prohibition  (hall 
not*  go-  after  fentence,  on  account  of  the 
fptrltual  court  having  cognisance  of  part 
of  the  charge  only,  and  not  of  the  reft. 
2  Term  Rep.  473. 


Scoble  agiUnft  Skelton. 


Cafe  193. 


'T' RES  PASS   for  diverting  a  watercourfe,  that  time   out  of  Jrefptft  i«r  In- 
mind  run  to  his  certain  meffuage  or  tenemint\  and  heid  well  ^"""?J*"  I?'** 
foough,  becaufe  every  meuuage  is  a  tenement.  kbmsiit,  u 

good. 
Antc^  30.    Poft,  243.  259. 

Then  excepdon  was  taken,  becaufe  it  was  ^<  for  him  and  his  fer-  Surpiufage 
^  vants,*'  whereas  his  fervants  had  no  eftate;   but   held  well  -^'f  ^"* 
enough.  ^ 

Then  it  was  urged.  That  he  prefcribed  in  a  que  eftatey  and  that  On  pleading  a 

preftription  in 
f««  5M0  the  fleader  muft  ftate  a  feifin  imftt.  S.  C.  2  Mod.  318.    S.  C.  Skin.  36,     Poll.  484. 

.  I  Mod.  231.    a  Mod.  143.    I  Lev.  190.    2  Saik.  56a.    5  Mod.  150.  '•  ^^^ 

he 


sot 

SCOBLK 
tKBI.TO|ff« 
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lie  fim  wAjfeifttus  ijlj  and  does  not  fiiy  infnd§y  whereas  he  011^ 
to  alledge  a  continuing  eftate  to  make  a  prefcription.  Co.  Lit.  12 1. 
»>Staysd  till  moved  on  the  other  fide  (n )• 


tor 


not  ihewing  htmf 
fafed\  for  unleft  he  was  feifed  or  /er  he 
could  not  preicribe}  and  that  upon  the 


cife  betnf  moved  afain^  mi  CoviT 
held  tbrir  fbrmrr  opirion.  See  aUb  S.  P* 
Down  ▼•  Gafliford,  Com.  Rep,  43.  S*  F* 
Pcpia  ▼.  Bnfiinc^  Ante  ti* 


Cafe  194. 

•[196] 


•  The  King  againfi  Vaughan. 


Anindiamcnt    I^RROR  on  a  judgment  of  pngmMmin  for  refilling  die  oaths^ 


Citing 
the  deftndant 


reciting  the  ftatute,  "  That  vmolbever  re- 

.      «*  fiife  to'^take  the  oath,  Wf/*  (a)  and  does  not  &y  recufavii  frm* 

wtfyftithe  mtb^  Jlare  faerament\  (as  all  the  precedents  are)  but  only  ncufcnnt  kt* 
^•^j^j^Jj^J^  cramenfj  and  it  might  be  he  refiifed  to  adminifter  the  oath:  but 
••  t^mkMftait  judgment  was  affirmed  nocwidiftandmg  \  for  that  to  rcfiife  ^  oath 
«  the  oath.**      is  to  refiife  to  tike  it 


&C»Skin.  II. 

MflL    iMod«8i. 


1  Vent  171.    Ray,  iii.  374.    %  Saood.  389. 


{0)  This  ftatvte,  as  fisr  as  it  relatrs  to      Will,  h  Mary,  c.  S.  f.  1.     Sec  t  Hawk. 
the  takiflf  of  the  oath«  is  repcaltd  hy  1      P*  C.  ch.  19.  left.  37.  to  feft.  44. 


Cafe  195. 

TrcfpafsfMTff 

AKD  digging 
vpflateiaUid 
with  a  CMfiMi* 
«aih  is  good  \ 
lor  the  cent]  • 
nuance  fliall  bt 
referred  to  that 
tre^fsy  which 
gnay  be  conti- 
nued. 

S.  C.I  Vent. 


If'c 


C.  sjonesy 


C.tLe?.93* 
S.C.  Skin.4». 
r.N.B.  91. 
%  Roll  Abr.  549* 
Rmf.396. 
I  Sid.  sa4.  t4S* 

it  Lst  417. 


Chyton  agiunjt  Gillam. 

npRESPASS  for  hreakii^  open  die  plaintifrs  doTe,  and  digftiiuf 
up  his  flatesy&c  with  a  comtimumi§  tran/greffknem  frSSv^ 
tic 

Exception  was  taken  to  the  cottttHMottM^  by  Sir  Francis  Wy- 
THBNS  in  arreft  of  judgment 

But  hslb  good  enough,  being  ^enend;  and  the  €§nf!nwwMd§ 
may  and  (hall  be  referred  to  that  which  may  be  a  continued  tret 
pais.  And  here  was  by  the  court  roendoiKed  the  cafe  of  LitcbfitU  v. 
BUiti  («),  in  diis  court  about  logwood;  but  anfixrered  by  the  Cour^ 
diat  diere  it  was  reftnuned  to  the  thromng  b  many  particular  pieces 
on  die  ground :  and  in  confirmation  of  this  their  refolutioa  was 
dted  die  cafe  of  Hnuil  v.  RtymUs  (t)^  about  four  years  fince  in 
this  court)  viz.  Trefpafe  was  brought  for  taking  and  carrying  away 
Ojrfters  in  fipmrali  pifcaria  of  the  pbintiflT,  with  a  imtiluumm  as  to 
die  taking  %  and  upon  motion  in  arreft  of  judgment  it  was  held  wdl 
enough)  and  that  mere  might  be  a  continuance  diereof ;  and  for  diis 
cited  an  amnymmu  cafi^  i  BnumL  223.  where  a 


OH.' 


•  (sM-io.) 


I  Vial.  129.    tJo«e%iof 
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cTa  trefpafi  was  laid,  in  breaking  and  entering  his  houfe  for  divers      Clayton 
days  together,  which  was  there  objefted  to  be  a  new  trefpafs  every     oill'am 
time  he  *  entered  the  houfe  ;  but  the  Court  held  it  was  well  enough, 
for  that  the  continuando  was  only  for  aggravadon  of  die  damages.       L  ^97  J 
And  fee   F.N,  B.  gi»  L.  that  a  continuando  may  be  as  well  for 
breaking  a  houfe  as  for  eating  of  grafs. 


The  Earl  of  Shaftfbury  agatnji  Graham  and  Craddock.    Cafe  196, 

/^  ASE  in  the  nature  of  a  confpincy  laid  in  London^  wherein  the  Thecoart  win 

plaintiff  declared,  that  the  defendants  did  felfly  and  malicioufly  change  the  v«i«rf 
omfpire  to  caufe  him  to  be  indifted,  convi£led,  condemned,  and  ^^^ctkln'^h^ 
deftroyed  for  high  treafon ;  and  in  order  thereto  did  folicit  and  la-  nature  of  c-^n- 
bour  one  TVilkinfon^  being  in  the  King's  Bench  prifon  in  Surrey^  to  fr»"cy,  if  itap- 
fwear  a^ainft  and  charge  him  with  treafon;  and  in  further  profecu-  piVinlffTs^^nte- 
don  of  this  their  wicked  deflgn,  did  caufe  to  be  drawn  and  in-  reft  with  the 
grofled  in  parchment  an  indiflbment,  and   the  fame  did  exhibit  at  ^^'^f^^ofxht 
THE  Old  Bailey  ;  and  did  then  and  there  endeavour  to  prove  the  [t^^iiruid^irfo^^ 
contents  thereof,  &c.  powerful' that  aa 

impartial  trial 

Mr,  Attorney  General  now  moved  to  change  the  venut  i«  not  likely  to 
out  of  London^  upon  affidavits  of  the  plaintifPs  intereft  with  the  flie-  ^i***'  . 
rifis  and  juries  in  Londony  and  upon  the  declaration  itfelf.     And  he  ,^2.'  *  Jon«» 
urged,  that  in  this  a£tion  the  confpiracy  is  the  principal,  fo  that  S.C.  i  VenL 
by  an  artifice  this  is  drawn  into  London ;  it  is  not  for  indiSing  him,  |^3- 
or  exhibiting  an  indidbnent;   it  is  for  confpiring,  fuborning,  and  Ante,  rje.^^ 
caufing  an  indidment  to  be  exhibited,  the  mod:  part  whereof  is  in  Poft/303. 
Surrey.  J^*^-  400. 

H^rd  3i7« 

Jefperies  Serjeant  ad  idem.     The  common  courfe  is  fo  al-  *  ^^;  *7»- 
ways,  as  in  cafe  of  goods  bought  here  and  to  be  delivered  at  Exeter  i  8311^670?  * 
the  plaintiff  has  his  eleflion  ;  yet  if  he  lay  it  in  London^  as  he  may,  3  Burr.  1564. 
npon  affidavit  that  they  were  paid  for,  and'  that  the  payment  was  in  'g^^'"*  f  Tir, 
Exeter^  and  the  witneffes,  to  prove  fuch  payment,  live  there,  this  Cowp.  510. 
will  be  ground  enough  to  change  the  venue ;  ut  experientia  docet : 
and  fo  the  venuemsiy  be  changed,  provided  there  be  caufe,  even  where 
the  plaintiff  otherwife  has  bis  election i  and  this  is  not  grounded  on 
•  any  record.     In  *  a  tranfitory  adion  the  venue  of  it  may  be  altered  ♦  [  198  1 
if  there  be  occafion ;  where  a  record  is  the  whole  ground  of  a  man's 
adion,  there  it  is  certainly  local  (</),  but  upon  a  compiracv  which 
is  perfonal,  it  may  be  brought  in  any  county  in  England^  tor  it  is 
no  more  ^an  cafe,  and  the  profecution  of  an  indidment  is  but  ag- 
gravation of  damages ;  the  confpiracy  is  the  gift  of  the  a(%on,  and 
if  there  were  an  exhibition  or  an  indi(Slmcnt  without  a  confpiracy, 
the  defendant  muft  be  found  not  guilty ;  and  an  adion  of  the  caie 
lies,  though  no  indiftment  were  exhibited  if  there  were  a  confpiracy: 

(#)  Jt  ifl  (aid,  that  the  wttui  maybe       50.     3   Burr.  1333*     1   BU  Rep.    1030. 
Hwged  in  local  as  well  as  in  tranficory      See  i  Com.  Dig.  "  A^ion,**  (N.  13.) 
'aftionty  if  the  occafioo  require  it*     Lol^» 

Voi»  II.  P  and 


CKAPOOCt. 
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Bail  or  and  of  ihc  indi£lment  a  copy  is  fufficient  evidence :  and  what  have 
Shattsburt  ^^  ^jy  ^^  London  to  enquire  of,  but  only. the  confpiracy  and  the  cn- 
Graram  ahd  deavours  of  fubornation,  which  were  all  done  in  Surrey? 

Mr.  Jones.  If  it  be  in  my  Lord  Shafl/burys  eledion  to  lav  it 
in  any  other  county,  then  furely  it  may  be  changed ;  and  ir  in 
Lpndony  you  may  enquire  of  the  confpiracy  in  Surrey^  why  may  you 
not  in  Surrey  enquire  of  the  indi£lment  in  London  ?  In  the  ode  of 
the  Lord  Gerrard  V.  Spenfer^  my  Lord  Chief  Baron  Hale  di- 
redied  a  trial  at  law  upon  a  fuit  there  in  equity  \  and  though  the 
lands  lay  in  Lancajhire^  yet  he  being  a  man.  of  intereft  there  in  that 
county,  my  Lord  Hale  made  them  turn  their  ijeSiione firnue  into 
a  feigned  iiTue,  to  try  it  in  another  place  for  indifrerence  fake :  and 
in  my  Lord  Shaft/bury*^  own  cafe  againft  Dlgby^  the  venue  was  fo 
changed  by  my  Lord  Hale,  and  that  in  cafe  of  zfcandalum  mag" 
natutn. 

By  THE  Court.  Here  the  chief  evidence  muft  arifc  in  Surrey^ 
VIZ.  die  confpiracy  and  labouring ;  all  that  is  in  London^  and  can 
be  enquired  of  there  is  the  indi£)tment,  to  which  nothine  is  needful 
but  a  copy  and  one  witnefs  to  prove  it  true ;  and  even  m  a /2tfm£i« 
lum  magna  turn  the  venue  may  be  changed  for  unindifferency  s  fkkc^ 
though  not  upon  the  common  affidavit. 

And  at  lafl  after  folemn  debate  the  venue  was  changed,  which 
being  done,  the  plaintiff  never  proceeded  {b). 

{i)  The  chingtos  of  a  vtnae  is  in  the  bable  grounds  to  apprehend  that  a  fm$ 

difcretion  of  the  €oiirt>  under  the  paiti-  impartialy  or  at  leaft  a  lAtitfadory  trial^ 

cular  circumftancea  of  each  cafe,  Thomp-  cannot  be  had.   Mylock  ▼•  Saladiac,    % 

Con  V.   ScroggSy  Ante   176.     See  alfo   i  Burr.    1564.      Petyt  ▼.  Berkley,   Cowp. 

Term  Rep.  781.  and  as  this  difcretion  is  510.     Rex  v.  Amery,  i  Term  Rep.  363. 

always  ezcrcifed  to  promote  julVice,  the  Mayor    of  Pool  v.   Bennet,    Stra.    874. 

court  in   tranfitory    adiona  »ill    alwa)S  Mayor  of  Briftol  v.  Proder,  1  WM»%^%, 
cbaoge  the  venue  when  there  appears  pro- 


Cafe  197.  •  The  King  again/}  Ripley. 

♦  [  199  ] 
Thecourtwiii     TNQUISITION  of  SL  feU  de  fe  returned  hither  by  tirti^ 

notgnmtaair/tirf  X   Qfari, 
mquinadtm  Mf" 

/r*"iX!^rt**"      ^''^  Frakcis  Withens  moved  for  z  melius  inquirmdum^  on  af- 
fmis  Kturaed^^'    fidtvit  of  melancholy  and  diftra^on. 

raptionintibe'        But  denied;   and  held  by  the  Court  not  grantable,  unlefs 
coroner.  there  had  been  fome  irregularity  in  the  caption  of  it. 

Cro.  El'is.  371. 

2  Mod.  83.    1  Salk.  190.     3  Mod.  80.  100.    2,  Hawk.  P.  C.  ch.  9.  f.  56.     S.C.  t  Jonct,  198.    S.C. 

Skin.  45.    Stra.  99. 

AMfoner^s  in.        The  Court  Ordered  the  adminiftrator  to  traverfe  the  inguifi* 
im<J)ediTtoth^  ^^»  »s  is  ufual  in  the  Exchequer   in  ca&s  of  inquefts  of 

court  of  King's  Bench,  and  thetc  traverfed.»  a  loft.  176.    %  Hale,  67.    %  Hawk,  P.  C,  c  o.  f.^M. 

oficc; 
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office;    as  talis  venit  et  queritur  feipfum  colore^  Wr.  gravari  et         ^"^* 
minus  ritfj  ^c.  •  Kzylit* 

And  agreed  by  all  the  Bench,  that  he  might  do  fo ;  but  held 
by  fome  of  the  bar,  that  it  is  not  traverfable :  upon  an  action  of 
tnver  for  goods  of  the  deceafcd'^,  it  will  hold  good,  and  cannot  be 
trairerfed 

But  DoLBEN  Juftice  (aid.  That  a  prcfentment  in  a  court-leet  .by  1^1^^^^^^ 
the  old  books,  is  not  traverfable,  but  being  rempved  hither  by  cer^  tntoikblc. 
tiorari  it  is  every  day  traverfed  ia\  1  siik.  loo. 

Finch.  $ad. 
3  Mod.  137.    Cowp.4^S. 

(«}  Sec  RexT.  Roupdl»  Cowp*  458.    Rex  ▼.  Rlcfon,  1  Tenn  Rep.  184. 

The  King  againji  Stenhowc*  Cafe  198. 

V/f  ANDAMUS  prayed  to  the  chanter  and  canons  for  admif-   ^"J*^^^ 
fion  to  a  canon^s  place  in  a  cathedral,  by  Dr.  Owen.  ptlcenMtadcsm 

Andalledged  on  his  behalf,  that  to  fuit  in  court-chriftian  con-  ^ontohiiftall 

ceming  this  place,  the  court  of  Common  Pleas  have  granted  a  pro-  in  the  cathednU 

hibition  as  being  a  lay  fee,  and  therefore  no  remedy  but  a  manda^  *?  V"^"^,,^ 

mus:  the  chapter  is  to  affift  the  bifhop  in  his  temporalities,  as  to  ^ertr^whwi^* 

the  pafling  or  granting  of  eftates.    By  die  ftatute  JVeJinu  J-  cap.  5.  the  ftalli  ite 

All  cleSions  (hall  be  free,  now  this  ftatute  reaches  to  all  corporations  ''""» ""^^  *  ^* 

whatfoever.  2  Injl.  602.  And  in  Eafter  Term  1659,  i*^  ^^^  court  "^'g^*^^*] 

M  mandamus  was  granted  in  one  Coxe's  cafe.  |[  q[  ^  Jiwa/* 

E  contra  urged,  That  this  is  not  a  dean  and  chapter^  but  a  pre^  '^^' 
centor  and  canons^  which  is  purely  fpiritual ;   in  their  original  in- 
ftitution  they  were  only  to  fay  prayers :  two  ftatutes  take  noticd  of 
them  as  purely  fpiritual  and  religious ;  and  here  was  cited  Daniel 
Jtppleforffs  cafe^  i  Mod.  82. 

♦  The  Court.  As  to  that  of  a  prohibition  it  is  nodiing  in  ♦  f  ^qq  J 
the  cafe,  for  if  a  libel  be  there  about  an  induction  and  iuAitution, 
a  prohibition  lies,  but  not  a  mandamus  \  and  in  many  cafes  2, 
prohibition^  but  no  mandamus^  will  lie  :  in  cafe  a  college  chufe* 
a  fellow  during  a  plenarty,  they  are  not  bound  by  that  ele&on^ 
but  may  choofc  a-new  when  there  is  a  vacancy,  although  the  ufage 
be  to  confirm  the  (iwne,  yet  it  is  not  done  de  jure  [a). 

(«)  The  Court  gave  no  opinion  whether  a  Jones,  199.    It  is,  however,  determined, 

a  msnJammt  will  lie  for  the  admiifion  of  a  that  a  wtandamui  wiii  lie  to  a  dean  and 

<AKON,  S,  C.  »  Jones,  199  j  but  the  m»m~  chapter  to  admit  a  prebendary  to  hit  ftall, 

immmi  was  refund,  bec^fc  it  was  ftatcd  Rex  v.  Dean  aqd  Chapter  of  Norwich,  i 

that  there  was  a  cuftom  in  the  cazhedrai  to  Stra,  159.  or  to  fill  up  a  vacancy  amonff 

chufe  ^Juparnunmary  when  all  t  h  i  s t  a  L Lt  the  canons  rcfidentiary,  Bilhop of  Chiciieftw 

were  fulJ,  which  the  Cowt  h^ld  to  be  ri-  V.  JUaawardj  1  TermJRep.  6s». 
4icalo9f  aad  void.  S,  C.  SIcin.  45.     S.  C. 


P  a  Crefwick 


U2 
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AaaAiooofco- 
venancfor  ooQ- 

there9er/S§m 
a^ihft  die  It/it 
mii#  be  laid  m 


Cafe  199.  Crefwick  againft  Saunders. 

n^ HIS  was  an  adion  of  covenant  for  not  repairing  a  houfe  in 
'£^J(')  by  an  affignee  of  the  rcverfion,  brought  in  £$nd§n. 

Held  it  would  not  lie,  there  being  no  privity  of  contrad,  that 
beinff  gone  by  the  affignment,  and  die  plaintiff  being  entided  theretxH 
^.  only  oy  reafon  of  his  having  the  land ;  dierefbre  the  adion  ou^bt  0> 

w!i-^di7eftiiB  ^^^  been  brought  only  in  me  county  where  the  land  lies ;  and  lb  is 
it  ficuated.  the   Cafe  of  Scrd  v.  Cudmsrcj  Cro.  Car.   183.    and  Tburfiy  v. 

»  Jones,  144.        Plants 
N.  Lut97.  ic^ 

s  Sid.  401.     1  Saand.  237. 140.    i  Ler.  259.    3  Mod.  33S.    i  Silk.  So.    z  Show.  192.    Cro.  Jac  14s. 
3  Term  Rep.  393. 

Afterwards  it  being  laid  in  EJpXy  diere  was  judgment  by  default^ 
and  a  writ  of  inquiry  iflfued,  on  the  execution  whereof  it  was  (worn 
by  a  bricklayer  and  carpenter,  that  it  could  not  be  put  in  tenadt- 
able  repair  under  one  hundred  pounds,  and  yet  the  jury  gave  but 
fix  pounds  damages  -,  and  being  aiked  by  the  (heriff,  how  d^y  could 
do  fo:  they  replied,  they  were  judges  of  the  damages,  and  might 
give  but  two  pence  if  they  pl^ed,  and  were  not  bound  to  give 
an  account  why  they  did  fo.  All  this  was  proved  by  affidavit,  as 
alfo  that  before  the  jury  was  fworn  the  defendant  offered  die  plaintiff 
forty  pounds  to  end  the  bufmeis,  but  that  the  plaintiff  would  not  ac* 
ceptit. 

And  upon  my  motion  for  the  plaintiff^  a  new  writ  of  en- 
quiry was  granted,  though  at  THE  bar  it  was  faid  to  be  unufual,  it 
being  found  for  the  plaintiff^ 


The  Court  will 
grants  newtrrif 
tf  equity  in  an 
'a^ion  of  cove* 
oant  for  non- 
lepair.  If  it  ap- 
pear chat  the 
damages  girea 
are  greatly  «»- 
ferior  to  the  cfti- 
mate  proved  m 
evidence. 
I  Mod.  a. 
Cowp.  6oi* 
I  Term  Rep. 

•77- 

»  Term  Rep 

113. 


Cafe  aoo. 
•.  [  201  ] 

Jodgnent  e- 

gainft  a  cafual 

^eAor  is  erro- 

neoui,  onlefs 

UJ  be  filed. 

See  che  cafe  of  Boucher  v.  Friendi  Poft,  249. 


•  Homor  againfi  Gale. 

P  JECTMKNT  for  not  appearing  at  the  trial  to  confcfs  leafc, 
entry  and  oufter,  there  was  judgment  againft  the  cafual  ejedor, 
and  upon  my  motion  (et  afide,  becaufe  no  bail  was  filed. 


Anonymous. 

fn  qeament  NoTE,  In  Hilary  Term,  31  &  32  Car.  2.  in  die  King's  Bendi, 

the  confeffion  of  {^  ^n^as  declared  by  ScROCCs  Chief  Juftia  to  be  the  opinion  of 
^^J^^i^  ALL  THE  JUDGES,  that  where  an  entry  is  required,  and  even  necef- 
cbe  Dcceflity       fiuy,  die  confeffion  of  leafe,  entry  and  oufter  fupplies  it,  (diough  no 

of  aQual  entry. 

s  Vent.  3t2.  353.      x  Sid.  2i3«     •  x  Salk.  159.  246.     3  Keh.  siS.     Run.  Ejed.  76.     Ld*  Ray.  751. 

3  Bun.  ii97* 

•  aaual 
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aaual  entry)  and  this  he  fpolce  for  the  latisfaaion  of  THE  BAR ;       "^^°* 
it  having  been  a  queftion  oftentimes  upon  trials  {a).  Gale. 

(*)  The  confeflion  of  leafe,  entry  and  fuch  cafe  an  a^m/ wf^  is  neceflTary,  i  Salk. 
oufter,  IS  a  fufficient  confeflion  of  an  entry  246.  Ld.  Ray.  751.  58011.1897.  4 
ia  aU  cafes,  except  to  avoid  a  fine,  and  in      <e  5  Ann.  c.  i6.  f.  i6. 


The  King  againfi 


♦  •  ♦  *  ♦  Cafe  20U 


OUO   Warranto   againft  feveral  bakers  of  the  county  of  Qjip  Wimnto. 
^^C&<^^r,  that  came  in  and  fold  bread  at  Glatmrftont^  nigh  the  i  Roll  Abr.  113. 
City  of  U)efterj  for  felling  there  extra  Jhopam  it  abfque  aliquo  mercaf  Strt.  i»j8. 
in  loco  aperto  quaji  it  tanquam  mtrcaf.  Y^V^li  16. 

Resolved  not  good,  becaufe  it  is  no  incroachment  without  a  ^J^^J^    ^ 
demand  of  toll,  or  Sie  like ;  and  if  it  had  been  for  keeping  a  mar- 
ket, they  would  have  diiclaimed. 

Judgment  for  the  defendants* 

And  here  was  cited  the  cafe  of  TolUr  v.  Cookij  and  others,  in  die 
cafe  of  the  bakers  of  Honiton  and  Ottiry  in  DevoKy  in  the  Ex- 
chequer, laft  Trinity  Term,  and  the  feme  judgment  given. 


The  King  againft  Mayor  and  Burgeflcs  of  Warwick.      Cafe  20a. 

INDICTMENT  for  not  repairing  a  way  to  a  church,  and  feyi  An  indiament 

the  defendants  ought  to  repair  the  ^e^  but  do  not  fey  how^  whe-  againft  a  bo- 
thcr  hy  nafon  of  tinun  or  othcrwife  (tf),  naught,  becaufe  ^r/iiw  J^***^'j***' 
facii  and  regularly  the  parifh  or  county  ought  to  do  it  of  com-  to^  church,'"^ 
mon  right  {b),  nuft  ftat«  btm 

bound  to  lepair^^ 

I  Vent.  90.    a  Saund.  i6i,    Stnu  187.    Cowp.  ill.    j  Term  Rc^  165. 

(«)  Cafes  temp.  Hard.  105.    Andrews,  {h)  March,  pi.  61.     i  Vent.  90.    i 

>76.    Cowp*   III.  648.     5  Burr.  1700}  B)irr«4|.6i  and  Rex  v.  Sheffield,    a  Term 

and  Rex  v.  Hamlet  of  Fenderryo,  a  Term  Rep.  106, 
Rep.  513. 


P  3  Anonymous. 
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Cafe  103.  *  Anonymous. 

♦  [  202  ] 

If  federal  aa'iont  T  N  CASE.  All  ^xccutof  has  three  or  four  bonds  againft  him,  anci 
btor  -jghta  1  they  all  come  to  trial  at  once,  being  for  twenty  pounds  a-piece  i 
Si?  he  mty*^^  ^^  *^  cxecutor  has  affets  to  one  twenty  pounds,  yet  he  fliall  be 
left  jodgmeor  in  chargeable  to  them  all,  therefore  it  would  have  been  beft  for  him  to 
one,  and  plead  have  confefTed  a  judgment  to  one  of  them,  and  that  he  might  have 
^'^^-^  pleaded  to  the  other  (a). 
ia  bar  to  ibe  others.-— ———i  Sid. 

(«)  See  the  cafe  of  Waters  t.  Ogden  th^m,  and  held  good,  DongL  453.  4$5| 

and   anothery  where  to    debt  on  a   bond  but  the^  cannot  ro  debt  on  bond  plead  a 

againft  the  adminiftrators  of  the  obligor  judgment  confeifed  on  the  prectdxng  dsf 

&  defendants  pleaded  fUnt  ttdm'm'^avit^  in  the /mm  term  in  an  Idioi  on  a  fimple 

'                        except  to  the  value  of  A 48;  and  chat  they  cohtraa,  without  averring  that  they  lUd 

had  confefTed  tfftti  to  that  amount  to  ano.  no   h  )tice  of  the  bond  debtSy  SaWyeT  ▼« 

ther  adion  on  a  bond  of  the  teftator*s  of  .Mucer,  1  Term  Rep.  B^a 
iht/ame  ttrm^  and  tbtn  di^dmg  againft 


Caic  204.  .  Anonymous. 

Bail  may  have  T  ORD  Chief  JUSTICE.  Manucaptors  are  but  gaolers  ^f» 
an  efcape  war-  •■-'  fgff^re  \  and  in  cafe  a  man  abfcond,  and  his  bail  cannot  ftnd 
SS'^ran^ft**  Wmj  they  Iball  have  a  warrant  or  tipftaff  to  take  him  out  of  Wbitt 
Boablcondhic  FritTSy  OT  6ther  pretended  plaCe  of  privilege  (iTj,  in  order  to  fur* 
PJ™"P*|^  render  him,  becaufe  he  is  a  prifoner  to  the  court,  and  they  may  call 
^w^^hM  him  at  pleafure)  6tc.  But  to  dnable  a  |ilainti^  to  take  a  man  oft 
ikifne  procefs  thejr  will  not  grant  it )  but  m  cafe  a  refcws  be  returned 


€  Mod.  05.        thet  will. 

ftSalk.6»6.  ' 

>  Ld.  Ray.  loiS.     s  Atk.  239. 


(«)  By  8  ft  9  Will  3.  c.  17.  the  9  Geo.  x.  c.  i8.  tad  i  x  Geo.  r.  c.  ^^.  thefe  pretended 
ifAvUegid  plac6t  are  abolifltcd. 


Cafe  205.  Anonynious. 


Condition  mA 
covenanL 


T   E  A  S  E  of  land  paying  rent  is  no  condition  :  fo  a  power  to  dig 
up  trees,  making  up  the  hedge  again  is  not  a  condition,  but 
c&vtnant  lies  for  not  repairing  the  hedge. 


Cafe  ao6.  Anonymous. 

On  a  judgment  T  ORD  Chief  JusTicB  faid,  bethought  itaffignable  for  error 
iaao  inferior  *-'  j^  ftQ^  Jn  a  writ  of  error  on  a  judgment  in  an  inferior  courty 
X^'faJSror  that  the  matter  arofe  out  of  the  jurifdiftion  (a). 

mfsB  that  the  caufe  arofe  txtrM  junJd'iU'Miem.  '     i  Saund.  73.    i  Wilf.  i6.      1  Term  Rep.  15X1 

Com.  Rep.  597. 

(«)  See  the  cafe  of  Rov^and  y.  Veale,  Cowp.  so. 

Anonynioaa. 
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Anonymous. 


•  [  203  J 


TN  an  inferior  court  they  will   have  full  cofts,  though  the  da-  ThcM&aj 

mages  found  be  under  forty  Ihillings,  for  that  they  are  not  within  jj^  not^«tend 

the  ftatute  22  &  23  Car.  2.  c.  9.  /  136.  [a) ;  for  that  a  writ  of  to  inferior 

enquiry  upon  judgment  by  default  is  not  within  it  [b).  courts. 

And  though  the  aS  be  temporary  as  to  the  law-duty^  yet  it  is  Aftituteifnot 

not  fo  as  to  this  provifion,  for  the  words  are  not  that  the  a£i  fliall  ^^^^^^^ 

continue  in  force  but  for  nine  years,  but  only  that  the  duty  (hail  con-  temporary 

tinue  fo  long  and  no  longer.    Per  tout  le  Court.  «i»«»fc 


(tf)  This  mad  be  underftood  of  cafet 
where  the  caufe  is  remoTed  from  the  infe> 
rtor  court  by  the  dtftndata  \  for  if  by  tbe 
flaintif^$  removing  the  caufe  he  entitled 
himfeTf  to  full  cofts,  it  would  enable  him 
to  dude  tbe  ftatute>  and  become  only  tbe 


more  vexatious,  4  Mod.  378.  notis.  a 
Lev.  1x4.  I  Ld.  Ray.  395.  3Salk.  115. 
Hullock*s  Law  of  Cofts,  45.  Tidd's  Law 
of  Cofts,  26. 

{h)  See    Sheldon  v.   Ludgate,    C.  B. 
Trin.  3  Ceo.  i.  Bull  N.P.  3x9. 


Melhuifh  againft  Carnefam. 


Cafe  207. 


U*RROR  to  rcverfe  a  judgment  in  debt  on  a  bond  for  perform-  /"^'"J"^'  •• 
ance  of  covenants ;  for  that,  after  a  reliSia  verificatiom^  the  judg-  "ftS'^/^][ 
ment  is  entered  ^  quod  capiatur  :**  And  held  naught;  and  judgment  ^nficgt,  h 
reveried  (a).  *»»<*• 


{a)  Sir  Edto^d  C9U  fays,  that  if  a  de. 
feodant  deny  his  own  deed,  And  it  is 
found  againft  him  ;  or  if  he,  rttiQa  vertfi" 
MlJMr,  acknowledge  the  a^ion«  he  flkall 
\(tfm^  for  his  faliity,  Beecher*s  cafe,  8 
Co.  73.  See  alfo  Moreclack  v.  Carleton, 
s  Saund.  191.  Ray.  195.  1  Mod.  73. 
accordant.  But  by  16  &  17  Car.  i.  c.  8. 
and  4  ft  5  Ann.  c.  t6.  no  judgment  ihall 
be  reveried  by  entering  a  capiatur  inftead  of 


a  mtfric9rjiaf  ice.  and  by  5  Will.  St  Mary» 
c.  12.  the  writ  of  capUit  ^ofnext  taken 
away  in  all  aflions  of  treffafs,  ejiffrntntp 
sffsult,  and  fsJ/e  iwiprifMtmtnt :  and  fe« 
Salk.  54.  Carth.  390.  Annally^s  Rep. 
72.  and  3  Bl.  Com.  39^.  as  to  the  dif- 
ferent modes  of  entering  judgment  in  thefe 
cafes,  in  the  courts  of  K.ing*s  Bench  and 
Common  Pleas,  1  Mod.  73.  5th  edit* 
nods. 


Smith  againft  Prickman. 
Eafter  Term^  34  Car.  2.  Roll  76. 


Cafe  ao8« 


A  UDITA   QUERELA  on  die  poor  prifoners  z&:   upon  dc-  Poorprifcnen 
murrer  adjudged  by  the  whole  Court,  that  a  man  in  exc-  S.c.ijonci, 
cution  for  five  hundred  pounds  is  iiot  to  be  difctorged  by  that  aft.      *®^ 


P4 


Trinity 


*  Trinity  Term,  •  c  ^04  J 

The  Thirty-fourth  of  Charles  the  Second, 

I   N 

THE     king's     bench. 


Sir  Francis  Pemberton,  Knt*  Chief  Jujiice. 

5/r  Thomas  Jones,  Knt. 
Sir  William  Dolbei 
Sir  Thomas  Raymond, 

Sir  Robert  Sawyer,  Knt.  Attorney  General. 
Sir  Francis  Winn  ington,  Knt.  Solicitor  General. 


Knt.  1 

2N,  Knt.      >  y unices. 

ND,  Knt.     J 


Smallwood  againfl  Bcrthoufe.  q^^  ^q^ 

TREMAINE  moved  for  a  prohibition  \  for  that  the  eccle-  The  ordinatx  it 

fiaftical  court  allowed  a  will  to  be  proved,  and  the  party  but  *«  v^v^  i^^fi 

fixteen  years  of  age;  upon  a  fuggeftion  that  by  our  law  he  could  which apcrfon 

make  none  till  feventeen  years  old ;  he  urged  Co.  Lit,  and  Pigotfs  may  maket wilL 

caje^  5  Co.  29.    that    an  adminiftration  durante  minore  atate  was  i  Salk.  39. 44. 

determined  at  feventeen  years  of  age.  Kzym.  {^ 

^  ^  I  Sid.  i6x. 

But  after  iblemn  debate  it  was  denied,  for  that  they  are  pro-  6  Mod.  260J 

per  judges  thereof,  and  an  appeal  lay  to  the  delegates ;  and  what-  ^^^"^^  i99' 

ibever  our  law  bool(;s  lay  concerning  it,  it  is  only  as  diredled  by  s.^^Jj^i'^ 

dieir  law*  210.' 


Oljet 


ai8 
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Cafe  2IO. 


Olict  againji  Bcflcy. 
Ea/ler  Termj  31  Car.  2.  C  B.  RmU  382* 


l!2I*t  iTiSr   'TRESPASS  for  falfe  imprifonmcnt  fuoufyuefinm  ficertt. 
lie  agajnft  a  Argued,  that  the  gaolcr  is  liable,  for  that  he  may  bnng  his 

gaoler  for  de.      a£Uon  againft  the  bailiff  as  well  as  the  pkuntiff.  (a) 

laifUDf  a  pri- 

ibner  under  a  legal  warrant,  althoagh  the  arrei^  was  illegally  made> '  S.  C«  Ante  148.    S.  C.  »  Jonei 

ai4*    8.  C*  Raj.  42I*  467.    Cowp.476.    3  Term  Rep.  183. 


An  aAioo  of 
cfcape  will  not 
lie  againft  the 
offica>of  an 
ioftrior  court 
if  the  caufe 
of  adion 
did  not  arife 
within  the 
jurifilidion. 

•  [  205  ] 

To  trefpafi  of 
lUle  imprifoo- 
ment  for  noo- 
pcynent  of 
mjuuf  if  the 
defendant  jufti* 
ly  bemuft 
anfwer  the  fine* 


And  a  cafe  was  cited  to  have  been  in  die  Common  Pleas 
where  efcape  was  brought  for  one  in  execution,  and  a  fpecial  verdid 
found  the  v^de  proceedings  in  an  inferior  court,  viz,  dedara* 
tion  on  bond,  and  laid  to  be  fealed  and  ddivered  infra  jurifdMimm 
Cur',  and  non  eft  faHum  pleaded,  •  and  verdi£l  and  judgment  fsr  die 
plaintiff,  and  the  party  taken  in  execution  and  permitted  to  eicape; 
but  alfo  they  found  that  the  bond  was  fealed  and  ddivered  extra 
jurifdiSiiomniy  (:fc.  And,  upon  this  verdid,  on  fdemn  debate,  dierc 
was  judgment  againft  the  paindff*  (b) 

Then  exceptiok  was  taken  to  the  defendant's  plea,  becade 
he  pleads  that  by  virtue  of  fuch  procefs  he  was  taken  and  brought 
to  his  priibn,  and  detained  fo  long,  and  not  guibj  to  all  the  tAi 
whereas  here  is  no  anfwer  to  the  fine. 

Lord  Chief  Justise.  The  quoufque  finem  fecit  is  but  for 
aggravation  of  damages,  and  generdly  laid  without  dme  or  plaoe. 

Mjournatur.  (r) 

.  (4)  For  the  opinion  of  the  Conrt  upon 
this  point  of  the  cafe,  fct  S.  C.  Ante 
J48.  notis. 

{b)  This  Teems  to  be  the  cafe  of  Squib 
T.  Hole,  '1  Mod.  19,  30.  But  fee  Hig- 
ginfon  V.  Sheafs,  and  MoraTia  ▼•  Sloper^ 
Corny.  Rep.  153.  and  574.  Svo.  edit. 
Trincot  v.  Carpenter,  i  Ld.  Ray.  %i^» 
and  Hieginfon  ▼.  Hadley,  Bull.  N.  P.  83. 

(r)  In  S.  C.  Ray.  470.  it  appears  that 


the  Court  were  ooanimoufly  of  opiami» 
that  the  plea  was  good  notwithnnding 
this  exception.  But  in  S.  C.  »  Jonea 
115.  that  the  plea  was  held  ill  btcauit 
the  defendant  did  not  fpedalty  aniwer  fl* 
fm,  and  that  therefore  the  judgnent 
given  for  the  pUintiflT  in  the  Conwidn 
Pleas  was  affirmed.  But  fee  i»  Viner 
Abr.  219. 


Cafe  an. 


Indidnoent  for 
recufancy,  or 
not  coming  to 
church. 
Vidt  sntt  cafe 

340. 


The  King  againji  Spiller  and  his  Wife. 
King*s  Bench^  Eafter  Terntj  34  Car.  2.  Crown  ftdi. 

j4  D  generalemfejftonem  pads  pro  com.  civit.  ExON  apud  GuibaU 
•^  ibidem  tent,  tertio  die  OSfobris  anno  regni  domini  nojiri  CAROtI 
Secundi  nunc  regis  Angli^ey  &c  33.  Civitas  ExoN.  ff.  Juratorrs 
pro  domino  rege  fuper  facranunt.  Juum  pntfentant  qw^WiLLVLL* 
Mus  Spiller  nuper  ae  parocb.  beatit  Maria  major,  in  com.  civitatm 
ExoN  pruedia.  aromat.  et  Agnes  uxor  ejus  quinto  die  Septmbrit 
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regni  Jhm,  nofiri  CarBlt  fecundidei  gratia  Anglia  Scotia  Francia  Kiwo 
ft  Hibemia  regis  fidei  defenfor^  ^c.  33.  fuer.  et  uterque  eor.  juit  spill'ii. 
mttitis  festedecim  annor.  et  amplius  et  ah  eodem  quinto  die  Septembris 
gnn$  33  ftipradi£i.  non  accefferunt  nee  eorum  aliquis  acceJJit  (  Anclick 
did  n9t  repair)  ad  ecdefiain  Juam  parochialem  heata  Maria  major. 
fradi^.  nee  ad  aliquam  aliam  ecclefiam  capellam  aut  ufualem  locum 
tmmmenis  pracationis  nee  ibidem  nwrat,  fuer,  nee  alter  eor.  ibidem 
moratus  fuit  tempore  cmnmunis  pracationis  ibidem  ad  aliquod  tempus 
h^rM  unum  menfem  integrum  extunc  proxime  fequent.  fed  abjlinuerunt 
it  uterque  eor,  abftinuit  ab  eifdem  (Anglice  have  forborne  the  fame) 
per  prad.  fpatium  prad,  unius  'integri  menfis  contra  formam  ftatut. 
in  ht^us  midi  cafu  edit,  et  provif.  et  contra  pacem  diSl.  domini  regis 
nunc  coronam  et  dignitat,  fuas  et  in  perniciofum  exemplum  aliorum  in 
tali  cafu  deUnquentium* 

♦  Which  indiftment  I  moved  might  be  quaflied  for  thefe  ex-    *  [  ^06  ] 
cepdons. 

First,  To  the  caption  for  it  is  (aid  to  be  at  a  general  fefftons  of  An  indiameat 

Ac  peace,  and  does  not  fay  quarter  as  it  ought  to  do,  Taylor* s  cafe^  ^^  *3  Kl*>»«c-  «• 

Pahur  44.  Steven  Burton's  cafcy  Style  iz^.ted  non  aUocabatur  per  ^Jyj^*£S^ 

Oa*^  for  they  would  intend  at  a  quarter  fefftons^  being  held  after  if  after  Afif/wM*- 

MUcbaelmaSy  for    the  county ;    and   it  was  faid   "  at  the    general  ^h  ^  iutendeA 

leffions'%  and  by  fome  held,  that  it  need  not  be  a  quarter  feflions  ;  ^M^^^  ^*^^ 
fcr  an  indifhnent  may  be  at  any  feffions  for  that  offence ;  fed  quare 

tbeftatutes.  ^^\\ifiv 

«uc  AM«>ui.c;9.  Carth.  455. 

3  Term  Rep.  496 

The  Second  exception  I  took  was  to  the  conclufion,  it  ikying  indidmenc 
tmdra  formam  ftatut,  and  does  not  fay  which  or  what  ftatute:  but   frwnedonfevail 
Vhb  Court  held  that  well  enough,  for  though  one  ftatute  create   cbJiM'r^ 
anoiFence,  and  another  ftatute  give  a  greater  penalty,  ytt  Jictut.  formam  jUtm. 
widi  a  dafh  was  well  enough,  and  might  be  Jlatutorum  as  well  as   '"  ^^^\ 
fatuii.    See  Moon's  eafe^  Cro.  Jac.  142.  where  it  is  held  that^^«/i   Vel'^.Yle  ^^ 

was  good  enough.  Cro.  Jac.  187. 

2  Hale.  I73« 
Anai50.    s  Leon.  5,     1  Mod.  191.    6  Mod.  140.    Stra.  6o2»  843.  1066.    Ld.  Rtyi^  jCiS.  DootL 
4S5*     %  Hawk.  P.  C.  ch.  25.  f.  117.  :>  m- 

The  Third  exception  was  to  the  body  of  the  indi<ament,  for  The  time  of  • 

die  oiFence  by  the  ftatute  23  EH%.  c,  i.yl  5.  is  a  7nonth*s  abfence  month  intended 

from  church;    which  being  a  penal  lav/,    ought  to  be  reckoned  **^f*^^!if'|.*^'i^ 

calendar  months;  and  fo  is  intended  where  the  matter  expofes  the  com\>u:edby 

party  to  a  mifchief  or  penalty,  as  the  ftatute  of  TVeJlminJler  the  fc-  ^^^  aiiowim 

cono,  cap.  5.  for  the  account  of  lapfe ;  and  the  2  &  3  Edw.  6.  c.  Ii.  f^^^-^^^ 

r  _,  *  r  /!•  to  the  moncb. 

loi'  provmg  a  fuggcftton. 

xel?.  ICO. 

But  the  Court  held  twcntv^eight  days  or  a  lunary  month  cro^'^Eiu  V"' 
WW  intended  by  this  ftatute,  and  fo  well  enough;  and  the  rather,  Co^  Liu*  135.*' 
tectufe  coming  to  church  onCe  in  four  Sundays^  or  on  holydays  Hob.  197. 
^tilin  Ac  month,  was  the  thing  required  by  this  law,  and  the  *  H°'Jk^p  0 
fcrbetrance  fo  to  do  is  the  offence;  and  they  faid,  it  had  been  fo  di.io.Cii.  * 
flrigtttfeddy  that  a  lunary  month  wts  here  inteiided|  and  this  fre- 
foendy  rtkAvti. 

Fourthly, 


dao 

Ml  23  Clis.  c  I. 
C.  c  taken  ob  3d 
OaobcTy  and 
chvftiig  diat 
^dcfieiidaiit 
yWaitbe  5tll 
ScptonKt  pfc* 
cccdiof  was 
•bfent  frooi 
chwchforMW 


ioi  koth  dayt 
*aU  be  takes 


•  [  207   ] 
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FomtTRLT^  Then  I  urged  dut  here  was  not  a  lunarj  moods,  here 
was  but  fix-and-twenty  days,  for  it  is  £ud  that  *^Jrmn  the  fifth  day 
**  of  SepUmber  in  tbc  mirty-diird  year  of  Cbarks  the  ficamT* 
(which  is  exclufive  of  that  day)  ^  die  defendants  nor  any  or  eidier 
*^  of  them  did  not  repair  to  dieir  pariih  church,  &c.  by  the  fpace 
^  of  one  whole  nunthy  from  thence  next  frUmuingy  ice.*'  and  the 
indidment  is  taken  before  the  month  is  out,  viz.  the  3  Off  tier  33 
tfum,  which  day  of  taking  the  indidment  can  never  be  reckoned 
one ;  for  *  he  might  go  to  church  the  third  of  Offtber  after  die  tak- 
ing of  the  indi6hnent« 

Pembertok  Chufjuftict.  That  b  true,  neidier  of  tbofe  days 
can  be  reckoned  into  the  month  (tf }  but  we  do  not  ufe  to  quam 
fuch  indidments. 

DoLBEN  Juftici.  Not  for  any  (mail  error  or  doubtful  word, 
but  this  can  never  be  made  good  after  a  verdid,  and  tberefoce  it 
is  in  vain  to  put  them  to  try  it. 

Whereupon  it  was  quafhed  per  Curiam. 

{s)  Bot  lee  Caftk  ▼•  Burdit,  3  Tenn  Rep.  Sij. 


Cafe  aia.  ^^^  ^^^^  ^^^^  Spillcr. 

Ktn^s  Bnuby  Rafter  Term^  34  Car.  2.  RolL  154.  Crmxmfidi. 

for    Y.%m.Jf.  V|  £  M O  R  AN D U  M  quod  ad  genendm  fifimm 

^  pacts  domini  regis  in  et  pr§  am.  civitat.  ExOK. 

apud  GuiHALD    ejufdem  civitat.   in  C9nu   ctvitat. 


ibaderiog  tbe 
grand  jttrj. 


tent. 


pradiff. 

pnediff.  die  Luna  in  prima  feptimanapoftfeftum  Epiphaniity  viz. 

die  Januarii  anno  regni  demini  nofirs  Casloli  ^ECVHDi  dei  gratia 
Anglia  Scotiit  Franci^e  et  Hihernise  regis  fidei  defenfor.  tricejfimo  terti9 
coram  A.  B.  C  et  D.  aJdermanis  di£f.  civitat.  cuftod.  pacts  £di 
domini  regis  ac  jufticiariis  fuis  ad  diver f.  feknias  tranfgrejji§mts  H 
alia  malefaSf.  infra  com.  civitat.  £xoN  pr^td.  perpetrat.  audtimt 
et  terminand.  ojftgnat.  fuper  facrament.  L.  M.  N.  i:fc.  gemr. 
exiftent.  prober,  et  legalium  homintm  ejufdem  civitat.  et  comitat. 
ejufdem  civitat.  dehite  impanellat.  jurat,  et  onerat.  fufer  facrefimOa 
del  evangelia  ad  inquirend.  prafentand.  pro  diffo  domtno  rege  et  c$r^ 
pore  com,  ejufdem  civitat.  de  omnibus  feloniis  tranfgreffionibus  mob* 
fa^is  ac  de  aliis  offenfis  et  articulis  inde  quibufcunque  JaS.  ferpftraiU 
fine  commiff.  contra  pacem  di£f.  domini  regis  infra  eandem  civitaU 
et  ccmitat,  ejufdem  civitat.  ad  eandem  generaUm  feffsonem  pacts  freoL 
frafentat.  exijiit ;  quod  cum  ad  generaUm  JeJ/isnem  pads  domins  regis 
in  et  pro  com.  civitat.  £xoN  prad.  apud  GuiHALp  ejufdem  dvitaU 
tent,  die  Lumty  viz.  3*  irV  OSobris  anno  regni  domini  noftri  CaroU 
Secundi  dei  gratia  Anglia  Scotia  francia  et  Hibemiee  regis 
fidei  defcnforisj  &r.  33.  coram  A.  &  C  et  D.  aldermanis  di£i.  civiiaL 
et  aliis  fociis  fuis  alderman^  ciifiodibus  pads  didJ.  domini  reps  sf 

JHfitciarvjs 


Trinity  Term,  34  Car.  2.  in  B.  R.  221 

jmfliciariis  fuis  ad  diverf  felontas  tranfgr.  et  alia  malefaSfa  infra  Kiho 
conu  civitat.  pr ad, perpetrate  audiend*  et  •  terminand.  ajjignat.  quidam  smlli*. 
L.  M.  JV.  lie,  gen.  extftentes  probi  et  legates  homines  ejufdem  civitat.  •  r  208  1 
it  com.  ejufdem  civitat,  fuer.  debite  impaneUat.  jurat,  et  omrat.fupir 
facrefanSla  dei  evangelia  ad  inquirend.  et  prafentand,  pro  di£i.  acnun§ 
rtgt  et  corpore  com,  ejufdem  civitat.  de  omnibus  feloniis  tranfgrejp  nim 
his  malefaSlis  ac  de  aliis  offenfis  et  articulis  inde  quibufcunq\  faff, 
ferpetratis  five  commij^  contra  pacem  diffi  domini  regis  infra  eandem 
civitat.  it  comitate  ejufdem  civitat.  ad  eandem  generaUm  feffionem 
pacts  prad,  cumque  prafat.  jurat,  pro  diilo  domino  ngcy  viz.  L.  Ni 
J\S  (fc.  fecund,  tenorem  it  exigentiam  facranuntor.  onerum  et  officio^ 
rum  fuorum  prad.  poflea  fcil.  eodcm  tertia  die  OSfobris  anno  triceffim^ 
tirtio  fupradiff.  ad  eandem  generaL  feffionem  pads  prad,  inquifvoiffint 
it  prafentaffent  inter  alia  quindamWiLhiEhJAUM  S P illeKj  nupir 
di  civitat.  £xoN  prod,  in  com.  prad.  aromatar.  pro  recufantia  (As» 
GLICB  for  not  coming  to  church)  prad.  Willielmus  Spillek 
pramijjlirum  it  prafentament.  preed.  ut  prefertur  non  ignarus  fed 
macbtnans  et  malitiofe  intendens  jurat,  praa.  L.  M,  N.  Vc.  in  in^ 
famiam  et  fcandalum  inter  ligeos  di£ti  domini  regis  inducere  it  infem 
poftea  fcilicet  lo*  die  Decembris  anno  fupradtho  vi  it  armis^  (5fc^ 
apud  civitat.  Exon  prad.  in  com,  civitat.  Exon  trad,  ut  pads  diffi 
domini  regis  nunc  perturbator  de  prad.  L,  M.  N.  Vc.  jurat.  prad» 
in  prafintia  it  auditu  quamplurimorum  di£i,  domini  regis  nunc  ligeo* 
rum  iiliciti  maUciofe  it  injuriofe  dixit  propalavit  et  alta  voce  ajferuit 
it  premulgavit  hac  falfa  fcanaalofa  contemptuofa  et  optrobriofa  Ang^^ 
licana  verba  fequentia  videlicet  "  the  lalt  grand  jury  (prad. 
L.  M.  N.  bfc.  jurat,  prad.  innuend.)  "  that  prefcnted  me  {ipfum 
WiLLiELM.  Spiller  innuend.)  **  are  damned  perjured  rogues"  it 
jurat,  pro  diffo  domino  rege  ulterius  dicunt  et  prafentant  quod  prof  at. 
L.  M.  N.  ^c,  fuer.  ultimum  magn,  jurat,  qui  prefentaverunt 
prod.  WiLLiELMyM  Spiller  (Anglia  the  laft  grand  jury  that 
did  pvekntprad.  Willielmum  Spiller  j  ad  grave  damnum  prad. 
L.  M.  N.  l^c.  jurat,  prad.  in  magnam  defamationem  omnium 
oorund.  jurat,  prad.  et  in  malum  exemflum  omnium  alior.  fubditorum 
Jiff,  domini  regis  in  tali  cafu  delinquentium  in  manifejlum  contempt 
turn  diSH  domini  regis  nunc  legUmque  fuarum  necnon  contra  pacem 
£3i  domini  regis  coron.  et  dignitat.  fuasy  (ff r. 

This  (indi^ment  or  prefentment)  I  moved  to  quafh,  and  took 
thefe  following  exceptions  thereto* 

FiHST.  It  fet  forth,  that  whereas  diey  had  prefented  one  WilHam 
tpiler pro  recufantia  {Anglice  ior  not  coming  to  •  church);  now  •  [  t09  J 
lecuiancy  in  legal  fignification  is  a  refulal  of  the  ufual  oaths,  and 
no  ways  fignines  a  not  coming  to  church ;  and  where  the  word 
is  true  Latin,  and  has  a  proper  lignification,  Anglice  another  thing  p^,  si;, 
is  naught ;  and  Anglices  are  only  allowed  where  there  is  no  proper 
Latin  word  for  the  Englijh^ 

But  per  Curiam.  The  Anglice  is  furplufage ;  and  fuppofing  it 
aot  it  is  well  enough*  for  this  is  only  recic^i  and  if  ichad  only 

find, 
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(aid,  <<  Whereas  the  laft  feffions  the  grand  jury  had  prefeoted 
^  fuch  a  one,''  that  had  been  well  enough ;  uUo  non  allocatur* 

Secondly.  As  it  appears  on  this  very  indifbnent,  here  are 
ten  of  that  grand  jury  that  are  jurors  now,  and  make  this  laft  pre* 
fentment;  3iey  that  pretend  themfelvcs  aggrieved  by  thefc  pre- 
tended  words,  do  find  this  indidhnent. 

The  Court.  That  is  nothing,  for  if  a  battery  be  committed 
on  a  gentleman,  and  he  the  next  feffions  is  of  the  grand  jury,  furely 
he  and  his  fellows  may  prefent  the  trefpaflbr  for  the  iame. 

Thirdly.  I  urged,  that  thefe  very  men  had  brought  their  fe- 
vera!  adions :  But  to  that  it  was  answered,  perhaps  the^adion 
will  not  lie :  however  a  man  may  be  indid^ed  and  puniQied  that 
way  for  the  fame  thing  for  which  an  a<^ion  lies ;  as  in  cafp  of  bat- 
tery or  the  like. 

Fourthly.  It  does  not  fav  that  the  words  were  (poken  in  the 
hearing  of  any  of  the  king's  hibjedls,  but  only  ligeorumy  which  is  a 
noun  adjedive,  and  it  being  an  indidmcnt,  ought  not  to  be  helped 
by  a  fubintelUgitur  fubditorum.  But  faid  by  the  Court,  diat 
ligius  fignifies  a  liege  fubjeA  when  alone. 

To  fay, "  ^he  FIFTHLY.     As  to  the  words  Aemfelves,  queftion  if  indidaUe^ 

«<  bft  grand  for  they  import  no  crime,  though  it  is  laid  ad  grave  damnum  of  the 
«  jury  that  pre-  gnmd  jury ;  they  cannot  be  puniOied  by  indidment  for  peijury  if 
«  dam^^A^  ^^y  °^*^^  ^  ^       prefentmcnt,  nor  does  an  adtion  lie  agamft  them 

«  jtired  rogues**  for  fo  doing. 

The  Court.  A  grand  jury  are  punifliable  for  ftifling  and  con* 
cealing  offences,  and  not  prefsnting  them,  by  the  ftatute  of  3  Hen. 
7.  r.  I.  againft  jurors  concealments,  and  thefe  words  are  certainly 
criminal,  being  a  fcandal  to  the  proceedings  of  juftice. 


%1% 

A  profecutor 
being  one  of 
the  grand  jury 
who  found  the 
hill  will  not 
invalidate  the 
indidment. 
4  Term  Rep. 
473- 

It  ia  no  objec* 
tion  to  an  i»- 
Hffwunt  that 
the  profecutor 
has  bronght  an 
#£Nmi  againft 
defendant  for 
lime  caufe. 

An  indidment 
charging  words 
to  have  been 
f poken  in  s»dttu 
igeorum  is  good. 


is  an  indidable 
flandcr. 

Moor  867. 

Godb.  241. 

Met.  173. 

Cro.  Eliz.  305. 

Hard.  501.     I  Lev.  280. 


In  an  indidmcnt 
for  faying  "  the 
*'  grand  jury  that 
<■  prefentedme 
**  are  peijuted 
**  rogoesy**  it  is 
not  neceflary  to 
s?er  that  the 
prefentmcnt 
was  found  on 
pnbihlecvU 
dcAce. 

•   [   210   ] 
The  caption  of 
UiindiAmeBt 
Ibuod  at  ieffiouy 
ftyliog  the 
jufticet  €&ftodit 
fMti  ia  good* 
%  Hawlu  P.  C. 

cb.i5.t  i2|. 


•  Sixthly.  They  do  not  (ay  that  the  grand  jury  were  not  per- 
jured fellows,  or  that  the  firft  prcfentment  was  true,  or  that  it  was 
upon  information  of  witnelTes,  or  their  own  knowledge,  or  with 
a  probable  caufe,  or  that  SpiiUr  was  a  recufant ;  fo  that  for  ought 
a^iears  .the  words  may  be  true,  and  by  cdnfequence  no  offence. 

The  Court.  The  words  are  fcandalous  and  an  offence,  though 
the  prefentmcnt  were  falfe ;  for  a  grand  jury  ought  not  to  be  called 
^  damned  peijured  rogues,"  though  they  had  by  miftake  or  aufia- 
formation  made  a  falfe  prefentmeat. 

Seventhly.  As  to  the  caption  it  is  faid,  that  thofc  befoie 
whom,  &c.  were  cujlodts  pacU^  and  does  not  fay  they  wcrcjuflices  ef 
the  peace  J  &c.  and  every  conftable  is  cujlos  p/tcisj  and  every  good 
fubje£l  ought  to  be  confervator  pacisy  and  yet  cannot  take  an  in- 
diSment. 

The  Court.  That  is  well  enough,  it  is  their  conftant  fWe, 

and 
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and  dicy  arc  laid  to  be  « the  king's  jufticcs,  affigned  to  hear  and  de-         Kik* 
«  terminc  felonies,  trefpoffes,  and  other  miflemeanors  within  the      stxriKi. 
•*  county  of  die  city  of  Exon." 

And  the  indidbnent  was  held  good,  and  my  client  ordered  to  tra* 
Tcrie  the  lame. 

Pigg/^i:^^V  Gardiner.  Cafe  1113. 

P^RROR.  In  cafe  judgment  be  reverfed  on  a  writ  of  error,  a  Sejrefsaaifm 
^  fiire  facias  lies  on  fuggeftion  of  a  payment  of  the  money  con-  ^^^tdlTl^. 
demncd  by  the  firft  judgment;  and  upon  two  nihib  returned  then  geftionofpiy. 
reftitution  lies  and  a  writ  of  execution :  though  the  party  plaintiff  j^n^  ©n  the 
in  die  firft  aaion  know  nothing  of  the  matter:   and  die  cafe  of  fi^J"<»««««^ 
JFtikiS  V.  Longj  in  diis  court,  was  agreed  to  have  been  fo.  it^n* 77. 

Ctrth.  a.  Dyer.  i6S.  i  Roll.  Mr.  899.  Cro.  EUs.  416,  Clift.  675.  Salk.  599.  5  Com.  Dig4 
»  Pkader**  (3  U  4.)  (3  h.  17.)   Cowp.  718. 

The  King  againji  Green.  Cafe  214. 

J  NDICTMENT  for  ufmg  die  trade  of  a  baker,  not  having  ^/^fjjf^ 
fcrved  (even  years  apprendcefliip,  contrary  to  5  Eli%*  c.  4.  and  qu^  aver  that 
does  not  iay  that  he  did  not  ufe  the  trade  at  the  dme  of  making  the  the  defendtnt 

^L  did  not  ufe  the 

•"•  trade  at  the 

And  It  was  cjua(hed ;  but  agreed  and  declared  by  all  thb  Court  "^1  ""^J^  '?• 
dnt  diis  exception  •  fliould  never  be  allowed  for  the  future  j  and  now  ^nte'  15^ 
diey  would  intend  diat  no  man  did  ufe  that  trade 'at  that  time.  #  r  211  ] 

Putt  againft  Royllon.  Cafe  a  15. 

Mtchaelmas  Term^  33  Car.  7  Roll 

T*  R  O  V  E  R  and  converfion  for  goods.     The  defendant  pleads  a  recovery  U 
in  bar  trijpafs  brought  for  the  »me  goods ;  and  diat  upon  not  ^  *^ion  of 

£'hy  pleaded,  there  was  a  verdift  for  the  defendant :  the  plaindff  '^^^"^^^ 
*W*-  bar  to  an  aaion 

There  was  urged  Cokis  Entries  [a)  and  Ferrer* s  caffy  {b)  that  if  though  for  the 
Ae  plea  be  to  die  a£lion,  and  he  be  barred  by  judgment  upon  de*  ^^^^  »kiog, 
Biurrer,  confeffion,  or  verdift  in  a  perfonal  aftion,  it  is  a  bar  for  ^^^^^^m  £^# 

«Ver.   {c)  mined  in  the 

aAioQ  of  tref* 

Maynard  Serjeant  for  the  plaintiflF.    In  Ferrer's  cafe^  the  pro-  pafi. 
perty  is  barred  becaufe  of  the  jurifdi£tion ;  and  therefore  die  judg-  s.  C.  Raym. 
mentis,  that  the  defendant  may  juftify  the  taking  as  a  heriot;  fo  tPl     .^r  ^ 

'  '^  o*  c  2  Med* 

Ijt.  S.  C.  Pollexf.  634.  S.  C.  Skin.  48.  57.  S.  C.  3  Mod.  x.  %  Roll.  Abr.  570.  6  Co.  7.  Cro. 
ICt*  667.  676.  Cro.  Jac.  15.  YelY.  84.  Lut.  1420.  x  Leon.  3x3.  3  Leon.  104.  3  Lev.  it^ 
I  Saand*  91.  98.  i  Salk.  ii«  3  WilL  140.  304*  %  Bon.  lOfO.  3  Burr.  1423.  x  Com.  Di^.  <«  A^liQA*' 
("^  3) 

(41)  Co.Ent,  3S.  {h)  6  Co.  7.  (0  Noy,  58. 

that 
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P*TT       iJyit  It  appeared  plainly  that  he  had  a  right,  and  fo  there  Is  a  right 
RoYtTOH.     ^judged  to  him;  which  is  as  much  as  a  recovery,  and  diat  is  a 
bar  in  any  adlion  of  no  higher  nature  i  but  here  is  only  the  dint  of 
the  a£lion  miftaken/ 

Lord  Chief  Justice.  As  to  die  cafe  of  Lacon  v.  Barnard.  (JJ 
I  diflike  the  pleading  in  that  cafe,  and  I  believe  there  is  none  like 
it  now ;  to  come  and  aver  that  the  reafon  why  the  jury  gave  a 
penny  damages  was,  &c.  which  is  a  thing  not  triable^  and  x  £LV£A« 
TON  Jufiice  is  againft  it 

In  A£cbaelmas  term  following  it  was  argued  again* 

Saunders y^r  the  plaintiff.  A  recovery  in  trefpafs  is  a  bar  in 
detinue  or  trover  for  the  fame  thin| ;  and  me  reafon  is,  becaufe  bj 
the  damages  given  the  property  of  the  goods  is  altered,  and  out  of 
fhe  plaindfF;  the  recompence  being  given  to  him  for  them  in 
<hmages :  but  othen^fe  where  a  man  miftakes  his  zS&on ;  and  in 
the  ^e  of  Lacon  v.  Barnard^  where  a  man  brings  trefpafs  for 
taking  and  driving,  and  recovers  two-pence,  he  may  yet  bring 
trover :  fo  if  trefpafs  be  brought  quare  cepit  et  aUuxitj  and  upon 
^  £  212  ]  not  guilty  there  is  a  verdi£t  for  the  defendant,*  that  is  only  that  he 
did  not  take  them  by  way  of  trefpafs^  and  it  may  be  he  did  not  io^ 
but  had  them  of  die  plaindflF^s  own  delivery,  and  furely  dien  the 

51aindfF  may  demand  his  goods  asain.  In  the  cafe  of  S^r  Hnmpbrj 
^errer  v.  Jrdeny  {e)  it  is  (aid,  diat  if  I  deliver  goods  to  keep,  and 
am  barred  in  trefpafs^  I  may  bring  detinue^  and  if  he  may  bring 
detinue^  then  he  might  bring  trover ;  beiides  the  trover  and  con- 
verfion  is  laid  to  be  a  year  after.— But  to  that  it  was  anfwered  by 
THE  Court,  that  that  is  not  material. 

Mr.  PoLLEXFEN/^r  the  defendant.  If  another  aftion  of  trefpafs 
had  been  brought,  and  the  former  trefpafe  pleaded  in  bar,  that  woiud 
be  agreed  a  gooA  plea :  dien  fuppofmg  it  fo,  the  queftion  is,  if  it  be 
a  good  bar  in  trover?  when  one  is  wrred  by  judgment,  confefEon^ 
or  verdi^,  he  is  barred  not  only  in  that  a&ion,  but  in  every  adion 
of  that  nature,  {f)  as  to  the  cafe  of  Lacon  v.  Barnard^  that  is  not 
much  to  the  purpofe,  for  that  is  in  cafe  of  a  recovery  by  the  plain* 
tiff:  now  thefe  anions  are  of  the  fame  nature,  and  the  variance  is 
only  nominal,  and  the  coming  of  the  goods  to  the  defendant's  hands 
is  the  main  matter  in  both,  for  damages  are  to  be  recovered  in 
both ;  they  are  more  of  the  fame  nature  than  any  two  adions  in 
the  world :  If  an  adion  of  trefpafs  were  brought,  and  dien  trover 
in  this  court,  and  the  trefpafs  pending  were  pleaded  in  abatement* 
I  conceive  that  this  would  be  a  good  plea.  Shew  me  one  cafe  where 
trover  will  lie  and  trefpafs  will  not.  (^)     I  may  bring  trdpais  againft 

{i)  Cro.  Ctr.  35.  HuCton  8i.  Stiles  X2  Edw.  4.  pi.  and  Bro.  Abr.  title  **  Bar** 
20a.  III.  4  Co.  43.    Co.  Lit.  96.  303.    Hat4. 


(«)  Cro.  Elli.  667.  132.     Wingate  695. 

{f)  See  Bro.  Abr.  title  «<  Adion  fur  le  «  -«     -  ■ 

'  cafe/*  I  ic,  and  the  rule  in  Sparries  cafe, 
^  Co.  6t.  **  fnuno  dtbito  nemo  dettt  kit 
**  ^umri  W  vtscsru*"*  See  alfo  theyev  book 


{f)  See  Bro.  Abr.  title  «  Adion  fur  le  U)  Co.  Lit.  57.   a.  See  Smith  t.  MSb^ 

*(  cafe/*  lie,  and  the  rule  in  Sparries  cafe,        1  Term  Rep.  480.     Ward  v*  Macaukj^ 
5  Co.   6t.  **fr9uno  dtbito  nemo  dettt  kit       4  Term     k,4i9. 
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a  man  for  goods  come  to  his  hands  by  my  own  delivery:  when  Pi^tt 
trefpafs  is  brought  and  verdivSl  for  the  defendant,  I  conceive  that  RoyTtok. 
the  jwopcrty  is  thereby  for  ever  affirmed  in  the  defendant:  the 
judgment  is,  nil  capiat  per  bi/lamj  et  defendens  eat  inde  fine  die ; 
which  difcbarges  the  party  from  all  actions.  By  H/ggins's  cafe^  {h) 
tranjit  in  rem  judicatam^  and  finis  Utlum  is  the  cr.d  of  the  law ;  and 
that  feem«  to  be  the  reafon  that  always  governed  the  judges  in  this  ♦  *  f  ^'3  J 
point:  and  why  ihould  not,  in  all  common  juftice,  a  verdift  for  the 
defendant  be  as  final  and  conclufive  as  when  for  the  plaintiff:  in 
the  cafe  of  Brown  v,  JVootton^  (/)  judgment  upon  a  demurrer  is  con- 
clufive, and  what  reafon  of  difference  between  a  demurrer  and  a 
verdift  ?  A  verdicl  is  a  thing  of  the  hiLrh'?ft  nature  for  the  afcer- 
taining  of  truth  :  here  was  the  caf;  of  'TurbervilU  v.  Savage^  [k) 
aliault  and  battery,  and  fijn  ajjjult  demcjne  pleaded,  and  verdidt  and 
judgment  for  the  plaintiff;  Savage  goes  into  the  Common  Pleas, 
and  brings  his  aftion  againft  Turberville^  and  he  pleads  the  former 
action,  plea  and  verdict. 

Lord  Chief  Justice.  I  take  Ferrer*s  cafe  to  be  good  law, 
and  not  at  all  to  be  fhaken ;  and  I  reckon  die  difference  and  reafon 
to  be  this :  Where  the  fame  evidence  will  maintain  one  or  the  other, 
diere  without  queftion  a  bar  in  t  le  one  will  be  fo  in  the  other,  as  in 
Ferrer* s  cafe\  but  where  the  evidence  will  not,  it  is  otlicrwife.  You 
fiiy  that  trefpafs  will  lie  wherever  trover  will ;  it  is  a  manifeft  mif- 
talke ;  (/)  for  trefpafs  lies  not  on  a  bare  denial,  as  trover  will  on  a 
demand  and  denial :  i^m)  in  an  a£lion  on  the  cafe  and  in  an  a£lion 
olfdetinuej  the  fame  evidence  will  maintain  both  actions,  fo  that  it  is 
not  the  action  in  its  own  nature,  but  the  evidence  that  doth  fpecifi- 
cate  them.  When  a  man  midakes  his  a<Sllon  it  is  unreafbnable  to 
ouft  him  of  any  other :  in  Ferrer* s  cafe  the  evidence  was  difcovered ; 
but  here  it  is  generally  not  guilty.  Where  the  verdidl  is  for  the 
plaintiff  there  the  property  is  altered,  bccaufe  of  the  recompence 

EVen  in  damages ;  and  you  know  an  accord  with  fatisfeftion  is  a  good 
If,  which  is  not  fo  high  as  a  judgment,  fo  that  the  chief  bulmefs 
b  the  fatisfa<3ion ;  but  this  vcrdicS  fur  the  defendant  does  not  alter 
the  property:  fo  that  I  think  it  no  bar;  for  we  muft  intend  it  a 
miifcake  of  the  a6Mon  \  and  that  trefpafs  would  not  lie,  nothing  ap« 
pearing  to  the  contrary. 

Judgment  for  the  plaintiff  by  Pemberton  Chief  Jujiice^  Jones 
and  Raymond  Jujiices\  DohB^^  Juflice  hafitante. 

Lord  Chief  Justice.  Suppofc  I  bring  affumpfit  on  a  bond, 
would  a  verdict  for  the  defendant  bar  me  in  debtl  (n) 

•  DoLBEN  jfti/iice  anf^vered  that  would  be  all  naught  (^)  ♦  [  214  ] 

{b)  6  Co.  45*  and  the   cafe  of  Brook  v.    Mllner,  ante, 

(0  Cra.  Jac.  73,  page  179.  p!.  176. 

{k)  I  Mod.  3.  [n)  Sc^  Slade's   cafe,    4  Co.    94.    and 

(/)  2  Mod.  245.     3  Mod.  2.  6  Mod.       Yelv.  84. 

lis.  (o)  See  2  Burr.  loio. 

(ar)   But  fee  ante,  page  x6i.  pU  X4S. 

Vol.  II.  Q  Lord 


226 


Putt 
RoTtTosr. 


Trinity  Term,  34  Car.  2.  in  B.  R. 

Lord  Chief  Justice.  I  agree  when  the  original  a£lion  is  a 
tortious  converfion,  there  either  trefpafs  or  trover  will  lie,  and 
fuch  matter  being  difclofcd,  a  verdidl  for  the  defendant  in  the  one, 
will  be  a  bar  to  me  other. 


Cafe  216.  Linch  againft  Lucey. 

/^  A  S  E  for  wares  fold.     Judgment  was  entered  **  quod  capiatury* 
inftead  of"  quod  Jit  in  mijericordia^^  which  was  purely  the  mif- 
take    of  the  clerk,  and    therefore  a  rule  was  made  to  amend    it 
on  my  motion. 

And  they  moved  againft  that  rule  the  fame  term,  becaufe  a  writ 
of  error  was  brought,  and  that  they  had  infifted  on  that  error; 
befides  it  was  a  judgment  by  default,  and  a  writ  of  inquiry  executed 
without  defence,  and  the  original  caufe  of  aftion  was  ill,  being  a  trick 
on  a  young  heir. 

Which  motion  I  defended  upon  thcfe  reafons,  vix* 

That  this  court  has  amended  judgments  to  make  them  good,  but 
never  altered  them  to  vitiate  or  make  them  naughty  that  it  has 
helped  errors,  but  never  willingly  made  them ;  that  the  record  now 
is  fiiir  and  right  as  it  (hould  be :  in  the  ufe  of  an  ahnanack  it  has 
been  obferved  as  a  rule  here  never  to  recur  thereto  for  to  vacate  ^ 

n'  ment,  but  to  fupport  a  judgment  it  is  frequently  done ;  if  it  had 
amen4ed  without  rule  of  court,  the  attorney  might  have  been 
laid  by  the  heels ;  but  it  would  have  been  faid,  as  it  has  been  here 
often  by  Mr.  Justice  Twisden,  «  blefTed  is  the  mending  hand," 
and  the  judgment  fhould  have  ftood  good ;  and  fo  they  amend  in 
the  Common  Pleas  frequently  on  writs  of  error  brought  here:  this 
is  not  (b  bad  as  a  eUfcontinuancey  or  the  like ;  this  is  your  own 
judgment  which  you  have  helped.  For  the  merits  of  the  caufe  that  is 
npthit^g  to  the  purpofe  now :  they  might  have  pleaded  to  the  original 
adHon,  or  defended  it  in  the  writ  of  inquiry  if  they  had  fo  pleafed ; 
now  they  are  too  late.  The  ♦  folc  obje<Slionis,  its  being  a  judgment  ctf 
fo  long  a  flanding ;  and  for  that  the  cafe  of  Rawlins^  {a)  is  a  full  an- 
fwer,  a  verdiSf  was  there  amended  three  terms  after,  much  more  € 
ju4^ffteat  (faquld  be  fo;  and  the  record  in  our  cafe  is  not  certified.  In 
the  cafe  ofJVo^n  v.  Hazelly  (b)  it  is  exprcflsly  rcfolved,  that  there 
could  be  no  alteration  or  amendment  of  a  record,  but  in  affirmance 
of  a  verdift  or  judgment,  and  not  in  defeafance  of  either ;  that  cafe 
was  on  an  eflbm ;  but  in  cafe  of  a  judgment  there  is  the  ca&  of 
JVheeden  v*  Suggj  in  CroJ^e^  ^c)  bu{  there  is  only  the  point  of  law  on 
the  demurrer  quieflioned,  it  is  in  Roll  Mr,  [d)  where  Lord  Rolls 
fays,  that  if  a  judgment  be  given  againfl  the  plaintiff  on  a  demurrer, 
and  the  judgment  be  entered  dius,  that  at  fiich  a  day  the  [tUintiff 


A  judgment  cn- 
tcrrJ  *«  ^uoJ  ca- 
plitur*''  in  (lead 
of  **  ^uodf.t  in 
mif^r'tcordia^*  by 
miftake,  tmy 
be  amended ; 
but  if  ic  appear 
that  the  judg- 
ment was  of 
long  (landing } 
that  a  writ  of 
error  Is  brought; 
that  the  judg. 
ment  was  by  de- 
fault ;  that  the 
writ  of  enquiry 
was  executed 
without  de- 
fence ;  and  that 
the  original 
caufe  of  a^ion 
was  hard  and 
oppreflive,  thk 
Court  may 
order  the 
amendment  to 
be  altered,  and 
the  judgment  to 
be  let  nfide. 

1  Roll.  Abr. 
201. 

I  Vent.  217. 
Cro.  Car.  294. 
Cro.  Elix.  609. 
t  Sid.  70. 
Moor,  869. 
3  Mod.  iia. 
Carth.  167. 
Suv.  869. 
Ld.  Ray.  1570, 
Dougl.  116. 

•  £  215  ] 


(«)  4  Co.  $3.    But  fte  %.  Term  Rep. 
7b7. 

\})  I  Leon.  134. 


(r)  Cro.  Jac.  37a. 
{d)  I  Roil  Abr.  205* 


^  m^^ 
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«*  exailus  non  venit  ideo  nihil  capiat  per  ireviy"  which  is  the  form  of  I»iit«B 
the  entry  of  a  nonfuit,  and  not  of  a  judgment  upon  a  demurrer,  this  Lvcar* 
(hall  be  amended  i  becaufe  it  is  the  default  of  the  clerk.  Now  no 
difference  can  be  affi^ned  as  to  die  point  of  amendment  between 
this  cafe  and  ours.  However  it  being;  once  amended  it  cannot  be 
altered,  unlefi  you  repent  of  having  given  a  true  judgment,  and^  will 
deliberately  make  it  erroneous ;  and  (ay,  ^  iefendem  quod  capiatuf**  ^ 

when  it  is  cafe  and  no  vi  et  armis  in  the  count,  and  fa  no  fine  to  the 
king;  and  therefore  not  a  capiatur^  and  you  may  fet  it  afide  if  irre* 
gularly  obtained;  but  this  judgment  was  regular, 

Notwithftanding  which  the  Court  inclined  that  it  might  be 
altered.  But  on  what  reafon  I  know  not,  iave  that  thev  thought  it 
ahardihip  upon  the  defendant,  and  fo  did  not  much  coafider  of  it  (/) 

However  at  lail,  by  confent,  the  judgment  was  f^  aiide;  a;^  tbe 
defendant  pleaded  non  affumpfit^  &c. 

(#)  It  11  faid  that  the  mit-entry  of  a  <'  either  of  tbem.**    Tbe  reaibn  tbcnfipit 

Mfiatur  infteai   of  a  mifericcrJia  was  not  why  the  court  inclined  to  alter  th/e  tfipr^-« 

UModaUe   at  common  Iaw>  i  Sid.   70.  utent  in  this  cafe  feems  to  have  becoi  be- 

3  Mod.  1X1.     But  by  the  ftatute  16  de  17  caufe  tbcj  discovered  that  it  wf»  s  i«4* 

Car.x.c.  S.it  is  ena&ed  '<  thatnojudg-  ftientby  iifault  and  not  within  this   fta- 

*  menr,  after  verdiA,  by  confeflion,  cogm-  tute.    For  it  was  not  lill  the  ^  4e  5  Ann, 


*(  vk  s&iomem,  or  reiiffa  verifoatiowit  diall  c  x6.  that  the  ftatute  of  16  Sf  17.  Car.  %• 

**  be  ftayed  or  reverfedy  for  that  a  cdp't^tur  c  S.  and  all  the  ftatutet  of  Jeofails  were 

^  is  entered  for  a  mJtrkorJia,  or  a  mijiri"  extended  to  judgineAts^  by  nmfdfeiror  mm 

'*  ttr^  ^  A  csfi^tKT,  or  for  the  want  of  **  fim  infirmtiu*'* 


♦  The  King  againfi  Record.  c^fe  117. 

•  [  ^x6  J 
King's  Bekch,  Mchaefmas  Termy  31  Car.  2.  Roll  III.  Crown 

ISlOE. 

PRESENTMENT  for  a  nuilance  in  keepinehogs,  to  die  a prefcntment 
annoyance  o£  tbe  neighbourhood,  at  a  court  leet  lor  me  manor  fbra  nuifancc 
^Stepney.  '     «»*«•»«»>• 

•  _'.    ^,.  -  -,  r-ii       •**d  where  that 

I  MOVED  to  quafh  it  for  thefe  exceptions,  became  it  was  uud  to  be  place  is  fituatcd. 
at  CaJtU  Lam  J  and  does  not  (ay  wher6  that  is  -,  befldes,  it  did  n^  bj  s.  c.  Tcnou  «!• 
where. 

And  quaihed  per  Curiam* 


Q.»  The 


aaS 
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Cafe  fii8*  '  The  King  agatnji  Evcley  and  his  Wife. 

King's  Bench,  Trinity  Term^  34  Car.  2.  Roll  35,  Crown  Side. 


The  Court  will 
not  quafli  An 
indid^roenc  on 
*3  EliK.  c.  4. 
for  hearing 
mafs,  although 
it  only  charge 
the  defendant 
with  bearing 
maju 

AiiCe2o6>  »07. 


"  lyr^^^LESEX  to  wit.    The  jurors  for  our  lord  the 
•*'  king  upon  their  oath  prefent,  that  T'A^m^x£v/A;y,  late  of  the 

^  parifh  of  St.  Margaret* s  Wejiminjlery  in  the  county  of  Middlefix 
"  aforefaid,  yeoman,  and  Anne  his  wife,  on  the  firft  day  of  jfune^ 
"  in  the  thirty-fourth  year  of  the  reign  o^  Char  Us  the  Second  now 
^^  king  of  England^  &c.  and  divers  other  days  and  times  as  well 
^  before  as  after,  at  the  parifh  of  St.  Giles  in  the  Fields^  in  the 
**  county  aforefaid,  unlawfully,  unjuftly,  and  voluntarily  were  pre- 
"  fent,  and  each  of  them  were  prefent,  and  then  and  mere  unlaw- 
**  fullyi  unjuftly,  and  voluntarily  audiverunt  et  uterque  eoruni  auiivit 
"  malfam^  Anglice  mafs^  in  contempt  of  the  law,  in  evil  example  of 
<<  all  others  in  the  like  cafe  ofFonding,  and  againft  the  peace  dt  our 
«*  lord  the  king,  his  crown  and  dignity,  &c.  and  alfo  againft  the  form 
•«  of  the  ftatute  (tf)  in  fuchcafe  made  and  provided." 

To  this  indiament  I  took  thefe  exceptions. 

First,  It  is  faid  they  were  prefent,  and  does  not  fay  with  whom, 
or  to  what  purpofe,  nor  is  it  faid  that  they  were  prefent  on  a  re- 
ligious account,  or  with  any  prieft  that  read  it,  nor  is  it  faid  ea  in-- 
tentione  ad  audiend. 

The  C^urt  SECONDLY,  It  is  faid  audiverunf  maffam^  which  is  no  Latin  word 

>ivouid  nor  qvaOi  but  for  a  lumpj  and  then  it  is  nonfcnfe:  (b)  miffa  is  the  true  pro- 

an  indiftment,    pg,.  ^ord  for  the  fame,  and  fo  is  Gouldman^s  Dictionary ;    and  the 

if  explained  by    hke  of  Calvin^s  Lexicon  Juridicum  verbo  "  mijfa^*  where  he  quotes 

an  AHitict,         divers  clafUcal  and  other  authors,  both  lawyers  .and  divines,   that 

Ante,  209.  that  *  is  the  proper  word  for  a  facrifice ;  from  hence  it  is  plain 

*  f  217  ]  the  -///7^//V^  cannot  help  it;  for  whercfoever  the  Englijhword  has  a 

proper  fignification,  and  a  true  Latin  word  to  exprefs  it  by,  and  the 

Latin  word  has  no  colourable  fenfe  of  that,  it  is  not  good ;  and  this 

is  the  common  rule  in  conftrudion  of  Anglice s\  as  to  (3y  efuusy 

ANGLICE  a  man,  would  be  ftark   naught;  and  if  the  Jnglici  be 

reckoned  furplufage  and  void,  then  it  is  naught  certainly,  for  it  is 

audivit  maffamy  a  Tump,  {cj 


ta)  This  ftatute  is  the  23  Eliz.  c.  4. 
which  impofes  a  penalty  of  100  marks  and 
a  year*s  imprifonment  on  every  perfon  who 
(h^W/aj  or  bfsr  mass.  See  alfo  1 1  &  12 
Will.  3.  C.4.  which  puniflies  a  popiih  bi- 
ihop  or  prieft  with  perpetual  imprifonment 
for  faying  mafa,  except,  (being  a  foreigner, 
and  entered  in  thefecrccary  of  ftate's  ofHce) 
it  is  performed  in  the  houfe  of  a  foreign 
But  by  xS  Geo.  3.  c.  60.  the 


1 1  &  la  Will.  3.  c.  4.  IS  repealed*  provided 
fuch  bifliop  or  prieft  (hall  take  the  oath 
there  enjoined  before  he  ihall  have  been  ap* 
prehended,  or  any  profecution  comn>enced. 

{h)  All  the  indidments  are  mifi,  and 
fo  is  Dyer,  103.  &  313,  324. 

{c)  Now  by  the  ftatutes  4  Ceo.  a.  c.  ^6. 
and  6  Geo.  2.  c.  14.  all  law  proceedings  are 
to  be  in  Englifli.  See  2  Haivk.  P.  C  du 
a5.f.88. 

But 
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But  THE  Court  would  not  quafh  it,  but  bid  us  demur  to  it,         Kiit« 
for  that  they  would  not  quafti  an  indiftment  for  fuch  an  offence,  no      EfgixT. 
more  dian  they  would  for  perjury ;  (^/)  and  bid  us  try  it,  or  demur 
at  our  peril,  which  we  would,  &c. 

ij)  Th»t  the  quafliing  an  indiftment  is  Car.  584.  Palm,  389.   i  Salk.  372.  Sayer, 

^^criMWf^  in  the  court  upon  the  clrcum-  27.     Stia.  607.     i   Wilf.  325.     2  fi urr. 

ftaBces  of  the  cafe,  and  that  they  are  not  X127.     i  Bi.  Rep.  175.461.    Dougl.239. 

to  quafli  for  any  infuSiciency,  ex  3  Bac.  Abr.   116.     i    Term.  Rep.    316* 


dMf  Jaflki^i  (ec  1  Sid.  54.247.    Cro.       and  2  Hawk.  P.  C.  ch.  25.1.  146. 


The  King  agawft  The  Dean  of  Exeter.  Cafe  219. 


\/f  AND  AM  US  prayed,  to  be  reftored  to  the  place  of  one  of  A^m«/ 1 
*  -^  the  eight  men  oi  Ajhhurton^  in  the  county  of  Devon.  to^fto^i*^-. 

And  urged,  that  there  was  a  mandamus  to  be  fworn  of  one  of  the  one^*the*^'** 
finir-and-twcnty  men  of  77v^r/o»,  and  they  have  no  other  name.  «« eight  men  of 
Thcfe  eight  men  make  all  the  rates  for  the  parifli,  and  have  the  Afliburton." 
poor's  ftock.  jle^"*^"^ 

Per  Curiam.    Thetruftee  of  an  hofpital  may  in  time  come  3  Bac  Abr.  530. 
and  demand  a  mandamus  as  well  as  you  do  here. 

But  at  laft  a  mandamus  was  granted,  and  ordered  to  make  zjpecial 
mandamMiS't  and  to  recite  therein  fo  much  of  the  office  as  it  may 
vpfcaix  to  be  an  office ;  {a)  otherwife  it  (hall  do  you  no  kindnefs. 


{a)  See  x  Lev.  162.    Raym.  152, 


Franklyn  againji  Jobnfon, 


Cafe  220* 


p^RROR  upon  a  judgment  in  replevin^  wherein  the  plaintiff  v<r«fr# on judc- 
was  nonfuit,  and  judgment  was  "  quod  averia  prad.fmt  irrt'^  mait  by  mifiut 
figiaUliay'*  and  held  naught;  for  that  on  this  judgment  no yj-  ^^^^^* 
ami  delivirancf  can  be  brought.  ^o^.       ^ 


Q  3  Michaelmas 


*  Michaelmas  Term,  •  C  *'  i 

The  Thirty-fourth  of  Charles  the  Second, 

I  N 

THE     king's    bench.  ^ 


Sir  Francis  Pemberton,  Knt.  Chief  Jufiice. 

Sir  Thomas  Jones,  Knt.  T 

Sir  William  Dolben,  Knt.     yjujlices. 

5/^  Thomas  Raymond,  I&2/,     J 

Sir  Robert  Sawyer,  Knt.  Attorney  Genera!. 

Sir  Francis  Winnington,  Knt^  Solicitor  Ge^ 
neral. 


The  King  agcnnfi  Lord  Grey.  Cafe  i%\. 

TNFORMATION    {a)    againft   him    for   reducing  away  Ifapofow 
J^,  a  daughter  of  Lird  Berkleyy  (he  being  his  own  wife's  fifter,  and  ?^ii^     ., 
detuning  her  fccret  in  his  houfe,  and  committing  fornication  with  ^^^H^^^uT^ 
her  i  and  upon  a  trial  at  tH£  bar  he  was  found  guilty.  coart  «c  the  ic- 

Thereupon  he  was  afterwards  prafecuted  with  a  writ  di  h§mhu  UB^'nfMf 

npUgiando.  mmd^  he  maf  i 

be  committed 

At  •the  return  thereof,  he  appeared;  and  prayed  his  appearance  emf^htwithttm 
lAight  b^  recoixled}  and  that  he  might  be  admitted  to  plead  and  M«hMiflBe4i 
Ifaverie  tiie  return,  which  was,  that  he  had  eloigned  dame  Htmittia  ^^^j^ 
Berkeley  fo  as  the  flieriff  could  not  find  her.  tailed  until  ht 

body.-  ■        ■    S.  C.  Raym.  473,    S.  C  3  H.  Tr.  519.  543.    Skin.  €1.  76.  Si.    ftjooe^  ftt6.     Salk. 

{m)  See  the  tnfoniMtioB  nmht^  !a  the  appeadis  to  the  6  voL  af  Mr.  'a«rsnrfe*s 
cdiu  of  Stat*  Trials,  page  16. 

0,4  On 
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KiKo  On  the  other  fide  it  was  prayed  that  he  might  be  committed,  for 

Lord  G»kt.  ^\  *"  ^'  ^^  ^'  ^8.  it  is  faid,  that  on  a  return  of  an  ebngavit  a 
capias  in  withernam  lies  to  take  the  bodv  of  the  defendant,  to  detain 
him  quoufque^  &c.  be  he  peer  of  the  realm  or  common  pcrfon ;  and 
in  that  book  is  cited  the  cafe  oi  Dame  Spencer^  {b)  and  a  declara- 
tion againft  her  in  cujlodia  \  and  in  that  cafe  is  cited  one  Alattbew 
Redman* i^  in  the  time  of  Richard  the  Second^  and  now  his  being 
in  court  fupplies  a  capias  in  withernam. 

Holt  /  contra.     We  come  in  at  the  return  of  the  writ  and  ap- 
L  ^'9  ]  pear,  let  them  declare  and  we  will  plead  injianter\  •  (r)  and  he  cited 
21  Edw.  4.  63,  64.  if  there  were  ^  default  it  might  be  as  they 
lay, 

Jefferies  Serjeant.  This  is  not  like  the  cafe  of  a  common 
replevin^  he  ought  to  bring  in  the  body, 

Mr.  PoLLEXFEN.  He  is  to  come  in  upon  a  capias  in  wi- 
ihernam^  and  not  before ;  this  is  a  writ  which  the  law  gives  to  re- 
lieve againft  imprifonment,  and  if  it  (hould  be  other^'ife  then  the 
mifchief  would  be  of  our  fide ;  we  muft  lie  in  your  cuftody  till 
their  plea  be  determined,  and  then  the  debate  and  conteft  muft  be 
between  you  the  defendant,  and  we  who  are  in  your  cuftody ;  if  he 
will  bring  in  the  body  then  he  ftiall  plead :  the  lord  of  a  manor  may 
plead  that  the  plaintiff  is  his  villein^  but  then  he  muft  bring  in  the 
body  firft. 

Lord  Chief  Justice.  Now  upon  this  return  we  find  an  ehn^ 
gcvit  by  my  Lord  Grey^  and,  upon  his  appearance,  we  fee  no  need 
of  a  capias  for  bail ;  you  remember  the  cafe  ofJVells^  where,  upon  fo- 
lemn  debate,  it  was  aenicd. 

And  hereupon  the  Lord  Grey  was  committed:  but  the  Lord 
Chief  Justice  told  him,  that  if  he  would  fend  for  the  body  fedente 
Cur.  they  would  admit  him  to  bail. 


Sfu,  Whether  to 
a  writ  of  bomiwe 
rrflegiafidoi  the 
iheriff  is  bound 
t«  tetom  a  ttpi 
(orpni  or  an 
elongavit\  or 
vrhetber  he  may 
not  return  nam 
cefit. 

Poft,i3i. 
Carth.  286. 
Comh.  200. 
IS  Mod.  36. 


^uare.  If  in  fuch  cafe  the  IherifF  is  bound  to  return  the  body  or  an 
elongavitj  and  may  not  return  a  non  cepit  ?  In  fflimore's  cafe  laft  Eafter 
term  it  was  ruled  that  nothing  elfe  could  be  returned,  and  the  court 
refufed  any  other  return,  and  forced  the  flierift'  to  return  an  elongavit. 
But  to  me  feems  the  contrary,  for  he  may  return  that  the  defendant 
claimed  him  as  his  villein^  F.  N.  B.  66.  and  if  he  may  not  retui'n  a 
non  cepitj  then  here  may  be  a  cafe  where  a  IherifF  cannot  make  a  true 
return,  which  feems  abi'urd  to  affirm ;  for  fuppofe  fuch  writ  be  fucd 
for  the  body  of  A.  againft  B.  who  knows  nothing  of  A.  nor  ever 
had  him  in  his  cuftody,  if  the  flieritf  cannot  make  any  other  re- 
turn than  a  repUvin  or  an  elongavity  then  he  cannot  make  a  true  re* 
turn,  and  is  of  neceffity  liable  to  an  adtion :  ideo  quare*  (^} 


{h)  Michaelmas TerfDy  jx  Hen.  4.  title 
«  Homine  replrgiando." 

(f )  See  Trcblecoclc't  cafe,  that  the  fpe- 
cial  matter  may  be  pleaded  to  the  wxit</# 
hnmMt  repUgianao,  i  Atk.  633. 


(d)  See  the  cafe  of  De  la  Baftide  t. 
Rey nelly  4  Mod.  183.  that  the  Aeriffcan- 
not  make  any  other  return  to  a  btmiae  n* 
fifgiaudo  than  elong§iviu 

Mayna&d 
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Maynard  Serjeant  the  next  day  comes  and  moves  on  the  behalf       Kiwo 
ct the  Lord  Greyj  that  mainprize  might  be  taken:  this  is  a  rare  LoiDGaxT. 
writ  and  the  courfe  is  not  determined  j  in  king  John's  time  we  find  Miinprife. 
never  a  one,  ♦  in  Edward  firft's  time  but  one.  (/)    The  party  mav  #  r  220  1 
plead  andjuftify,  or  he  may  deny  the  taking.     In  the  reign  of  ^z- 
ibard  thefecond   {/)  there  was  a  writ  de  homine  replegiando  againft 
Ac  Earl  of  Warwick \  an  elongavit  was  returned;  and  a  capias 
ifliied;  and  a  fuperfedeas^  bccaulc  he  had  found  mainprize  for  the 
bringing  in  the  body  on  pain  of  five  hundred  pounds.     In  the  reign 
of  Senry  the  Fourth  {g)  one  was  taken  upon  a  capias^  and  there  was 
a  concejjum  eft^  that  he  find  mainprize,  and  he  did  fo,  and  Tifuperfedeas  : 
although  he  be  committed  for  the  contempt,  yet  he  may  come  in  and 
plead.     Then  for  printed  cafes,  there  is  the  Year  Book  of  Edward 
the  fourth,  {h  ]  and  Rajlafi  Entries,  (i)  he  may  plead  without  appear- 
ance of  the  party  i  there  was  a  prayer  to  gage  deliverance,  he  there 
found  pledges  to  deliver  him,  but  yet  conditionally  if  he  have  takea 
hun ;  and  this  is  declared  by  Vavasor  to  be  the  opinion  of  all  the 
judges :  here  is  no  conviction,  and  yet  he  may  plead  any  thing,  here 
IS  no  unde  queritur,  here  is  no  plaintiff,  it  is  only  a  captus  ejl  ut 
dicitur, 

Mr.  Holt.  The  party  may  be  bailed.  (>f )  He  has  liberty  to 
gage  deliverance,  to  find  mainprize  if  he  have  taken  him ;  for  the 
having  of  the  body  here,  the  return  of  the  Iherift*  (/)  cannot  con- 
clude the  merits  of  the  caufe,  nor  can  he  make  return  againft  the 
fuggcftion  of  the  writ  quod  captus  ejl :  I  find  no  fuch  return  as  no» 
eepit  in  a  common  replevin,  and  then  furely  a  man  may  plead 
nm  cepit.  (m) 

Pemberton  Chief  Jujlice.  I  do  not  think  you  may  plead  in 
this  cafe,  but  1  do  much  doubt  if  he  can  be  bailed ;  thofe  pleadings 
you  mention  are  generally  on  a  fpecial  return :  and  I  do  yet  grant 
further,  that  upon  fuch  a  return  as  this  is  there  may  be  pleadings ;  if 
he  will  come  and  own  that  he  has  the  party,  and  juftify,  he  may; 
and  fo  it  was  I  fuppofc  in  the  cafe  of  the  Earl  of  Warwick  :  it  is  the 
lame  with  the  cafe  of  executor ;  if  a  ihcriff  on  :iferi  facias  will  re- 
turn a  devajiavit,  it  is  not  travcrfable,  though  fuch  a  return  on  a 
fcire  facias  with  an  inquiry  be  traverfable.  I  *  agree  further,  that  •  r  221  1 
if  you  bring  an  action  againft  the  fheriff,  and  he  be  found  guilty  of       '^  *' 

afalfe  return  we  will  deliver  him;  or  if  you  will  bring  in  the  body, 
or  if /wy  Lord  will  come  in  and  own  the  taking,  and  juftify  the  fame, 
and  give  fecurity  to  render  her,  if  it  be  found  againft  him,  we  will 
bail  him.  However,  let  us  fee  thcfe  cafes  and  we  will  confider 
thereof. 

Afterwards  he  produced  her  in  court  and  was  bailed. See  the 

next  cafe. 

(0  See  Year  Book,  18  Edw.  i.  pi.  (j)  Raft.  Ent.  40a. 

Turbet 
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Cafe  221. 

Slu,  If  a  perfon 
be  in  executioQ 
for  a  fine  oo  a 
conTidioa  for  a 
mifdemeanoury 
and  be  deuioed 

00  a  capiat  m 
nmtbtrnam  iflued 
agaiofthim  oa 
five  return  of 
tloMgavH  to  a 
fluria  bommt 
riflttiandof 
wbetner  on 
receiving  a  par- 
don of  the  fiat 
be  can  be  bailed 
•n  the  capiat  in 
witbcrtiam, 

S.  C.  Ray.  474* 
Skin.  47* 
Comb.  10. 
See  Whitiock'i 
Mtmoinf   140. 
%  Inft.  55. 

3  Mod.  110. 

1  Atk.  6^3. 

4  Com.  Dig* 
•*  Imprifon- 
anent,**  (L.  4.) 
6alk.  5S». 


[   222  ] 


Turbet  againjt  Dafligney. 

A  N  INFORMATION  having  been  fued  againft  Dajftpiey^  for  tm- 
^^  lawfully  carrying  the  plaintiff  Turbei  to  Jamaica^  in  die  parts 
beyond  Teas,  he  was  convi^ed  and  fined  live  hundred  pounds*  \a) 

He  was  likcwife  charged  with  a  capias  in  withernam  (being  In 
execution  for  the  j^id  fine  by  the  court  of  the  King's  Bench)  oa 
the  return  of  an  elongavlt  to  a  pluries  homine  repUgianJo* 

Daffigney  applied  himfelf  to  the  king's  moft  excellent  majeftj  for 
a  remiffion  of  the  faid  fine  9  and  it  was  referred  to  the  lords  com* 
mifEoners  of  the  treafury,  who  made  a  doubt  (fuppofing  the  defen« 
dant  pardoned  his  fine)  if  he  be  bailable ;  and  thereupon  they  by 
letter  defire  the  Lord  Chief  Justice  Pemberton's  opinion, 
who  defiring  the  afiiftance  of  the  other  judges  of  the  King's  Bench, 
and  Mr.  Justice  Jones,  Dolben  and  Raymond. 

Sir  Francis  Winnington  for  Turbetty  Mr,  Thompson  ani 
MYSELF  for  Dajftgney. 

I  ARGUED  moft  of  what  I  had  before  prepA^d  in'dK^  WoV(&: 
They  fue  an  homine  replegiando  in  the  name  of  the  young  Turbm% 
and  after  an  alias  and  a  pluries  they  get  an  elongatus  eft  per  auendam 
Philippum  Dassigney  infra  nominat*.  This  was  to  the  meriff of 
London^  whereas  the  defendant  never  lived  in  Ltmdony  but  at  fFap^ 
ping  in  Middlejex ;  and  this  the  iherifF  does  without  ever  dcmaili*^ 
mg  the  body  ot  Turbett  from  the  defendant  DaJJigneyy  fo  that  thoug^h 
it  may  be  a  true  return,  it  can  never  be  an  honeft  one,  for  it  is 
not  true  of  his  own  knowledge;  for  the  fheriflfe  of  ♦  London  could 
not  know  but  that  Dajfigney  might  have  had  the  body  of  Turbetty  fii 
as  the  flierifF  might  have  replevied  him ;  and  though  the  conviSdon 
in  London  on  the  information  might  excufe  him  from  an  adion  for  a 
fklfe  returnf  yet  the  true  and  proper  return  for  the  fherifFof  London 
to  have  made  (the  defendant  Daffigney  living  in  Mtddlefexy  and  now 
being  in  the  King's  Bench)  woiud  have  been  a  non  ejt  inventus  as 
to  Dajfigney  infra  hallivam  Juam\  for  fuppofe  a  common  replevin 
were  lued  to  the  iherifF  of  Jork  for  cattle  diftrained  by  me  in  L^n^ 
dony  muft  he  have  returned  an  elongaf  funt  becaufe  he  could  find 
neither  the  defendant  nor  the  cattle  ?  He  ought  to  have  returned 
that  nuUus  ex  parte  quer*  venit  ad  ojiendent  qua  quot  etqualia  catalU 
of  his  the  defendant  had  taken.  And  as  to  the  bail,  that  it  is  in  the 
power  of  this  court  to  take  bail:  there  is  no  a£lion  between  fubjeft 
and  fabjcA,  and  but  one  between  the  king  and  a  fubjed,  where  before 
verdid)  conviction,  or  attainder  the  defendant  is  not  bailable  i  and  in 
this  cafe  you  may  bail  him :  for  first,  this  is  an  a£lion  for  the 
recovery  of  damages :  and  secondly,  in  other  a£Uons  where  the 
fuit  is  in  ff^ria  perfona  as  it  is  here,  ^e  defendant  is  bailable,  Fer^ 


(ft)  Set  11  It  %%  WiiU  3.  c.  7.  t  xW 
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im  Ae  under  (heriff  of  NtrfiU  was  bailed  here  on  an  appeal  of  mur«  Tvibst 
dcr;  and  fe  it  is  done  every  day  on  appeals  of  murder,  rape,  and  the  i^^ttui^^r^ 
like.  This  court  has  die  largeft  power  as  to  bail  of  any  court  in 
MngUmdy  both  in  civil  and  criminal  caufes.  Thirdly,  I  hum* 
bljr  take  it  for  a  rule,  that  wherefoever  the  otufe  of  a  man's 
lyu^  in  priibn  may  not  be  true,  there  he  may  be  bailed,  and  that 
ahbough  be  be  in  execution ;  as  one  in  execution  of  a  judgment, 
en  a  veidid:,  for  which  he  brings  his  attaint;  one  in  execu- 
tion on  m  judgment  for  which  he  has  brought  his  writ  of  error ; 
one  in  execution,  and  he  complains  himfelf  to  be  aggrieved  thereby, 
and  diereon  he  brings  his  tntdita  querela ;  in  all  thete  cafes  the  party 
may  be  bailed :  the  cafe  of  an  attaint,  5(c.  is  much  ftronger  than 
ours,  for  diere  is  veixli^  judgment,  and  executioi^  which  my  Lord 
CtMCt  frys  is  die  end  of  the  law ;  and  jret  there  when  he  brings 
his  attaint  he  is  baibd>le,  becaufe  then  it  becomes  doubtful  if  his 
imprifonment  *  were  on  a  juft  caufe :  and  in  our  cafe  here  is  no-  *  [  223  ] 
thing  but  the  return  of  the  (heriflF,  which  is  a  return  impoifible  to  be 
true  oi  his  own  knowledge.  The  convi6lion  upon  the  information 
is  no  bar  in  the  way  of  our  being  bailed,  for  in  that  cafe  the  prefent 
plaintifF  was  no  part^,  nor  had  any  thing  to  do;  the  return  of  the 
(beriff  is  not  conclunve,  for  there  is  a  manifeft  difference  between  a 
return  ofanaft  done  by  the  fheriff  himfelf,  and  a  matter  he  is  not 
coaufiint  of;  now  as  I  (aid  before,  this  cannot  be  true  of  his  own 
knowledge:  in  czk^jcire facias  be  brought  againft  tern-tenants^ 
and  the  uerifF  returns  A.  B.  and  C.  terre-tenants^  they  may  yet 
come  in  and  plead  a  fpecial  fum  tenure ;  nor  does  this  do  the  oefen- 
dant  ai^  more  mifchief  than  the  return  of  an  elangavit  in  a  common 
nfkvin ;  for  in  an  kitrmne  replegiando  there  may  be  a  gager  of  deli • 
nftremti.  {i)  One  brings  trefpfs  upon  the  cme,  wherein  by  his 
count  be  fuppofi»  himfeU'  free,  and  the  defendant  daims  him  as 
his  vilUiMj  fo  dtat  he  dares  not  |o  abroad,  &c.  and  prays  that  he 
might  gage  deliverance  of  (ome  of  his  goods  whtth  he  had  taken,  and 
that  he  may  find  fecurity  not  to  intermeddle  with  any  of  his  foods 
br  his  body,  pending  the  fuit :  and  there  it  was  held  that  he  ftould 
j[age  detivetance  as  in  an  homine  reptegiandoy  for  the  end  of  both  is  to 
tty  the  liberty  of  the  plaintift ;  and  they  all  held,  that  in  an  homim 
replegiando  it  (hould  be  and  was  fo ;  now  it  would  be  a  vain  thing 
to  lie  in  cuftody  and  yet  to  gdge  deliverance.  In  this  action  upon 
the  intefpl^ing  as  to  the  goods  a  releafc  may  be  pleaded ;  and  fo  is 
h  in  the  reign  of  Henry  the  Sevintb.  {c)  Bcfides  which  there  is 
in  eatprefs  cafe  in  the  Tear  Book :  [d)  In  a  hdmine  replegiando^  the  de* 
lend^nt  appears  and  alledges  viUenage  in  the  plaintifF,  and  the 
UAcr  fays  he  is  frani^  but  becaufe  it  was  a  pledge  for  him  that  the 
plaifitiff  was  not  yet  delivered,  it  was  prayed  for  him  that  he  might 
higi  iiliveYanct^  to  which  it  is  faid>  that  the  faA  might  be  fo,  mat 
u6  defendant  had  not  took  him;  VaVasor  yu/lice  blA  it  wSis  the 
IA)tiiloli  oFall  thejuIUccs,  tilat  he  Should  find  pledges  to  deliver  him 
it  he  had  feized  him^  and  if  he  had  not  nulla  fequitur  pcena^  and  a 

#1)  Year  B»ok,  13  Hen,  7.  pL  ly.  (J)  a  Ww.  4.  pi.  4. 

(c)  5Hai.7.pU^ 

writ 
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TvBBST  writ  fhall  ifliic  to  the  flieriff  to  deliver  him  if  he  be  detained ;  here 
l>^„7cKiT.  ^^^^  *  ^^  fpecial  return  of  a  claim  of  vilUnagej  for  the  viUenage 
%  r  22>i  1  i^  claimed  by  the  defendant  after  his  appearance ;  here  was  inter« 
■•  ^  •*  pleadings  before  the  party  was  delivered ;  here  was  a  gager  9fdeUvir^ 
anci\  which  were  needlefs,  thus  to  put  in  pledges  to  difcharge  him 
if  the  party  muft  lie  by  it  till  he  be  difcharg^.  This  witbemam 
is  but  procefs,  ic  is  no  execution,  it  is  but  a  means  to  try  a  tide  ta 
liberty,  it  is  not  as  I  find  in  any  of  the  Entries^  awarded  by  the 
court,  but  a  writ  fued  out  of  couHe,  there  is  not  fo  much  as  ^Jutt 
brevi  entered  :  in  moft  other  particulars  it  is  as  in  a  common  npUvinj 
as  in  that  fo  in  this,  there  muft  be  pledges  found  for  to  proiecute 
with  efFed.  [e)  It  ought  to  be  before  you  have  a  writ  to  the 
iherifF  to  deliver,  &c.  In  a  common  replevin^  the  fheriff  may  return 
a  claim  fif  property ;  fo  here  may  he  return  a  claim  of  the  plaintiff  2% 
his  villein^  and  an  imparlance  lies  in  this  a^ion  as  in  a  common  re- 
plevin. In  the  fecond  precedent  under  this  title  in  RaftaPs  EntritSj 
the  abbot's  fervants  came  ct  per  attomat.  fuum  claimed  villenage  in 
the  plaintiff  to  their  mailer,  and  the  form  of  their  plea  fhews  that 
they  were  not  in  cuflody  in  withernam^  for  it  is  unde  non  intendumi 
aliquam  injur iamjn  hac  parte  perfonisfuis  ajfignari  pojfe^  ^c.  which 
by  implication  argues  they  had  not  already  I'uftained  puniihment  im 
perfonisfuis ;  and  this  was  not  on  a  fpeciaJ  return,  but  upon,  an  ebn* 
gat.  generally.  In  the  former  cafe  (/)  diere  was  a  count  before  the 
delivery.  In  Dame  Spencer^s  caftj  (g)  and  as  Brook  has  it  (A) 
there  were  pledges  and  count  before  dhe  delivery.  There  is  a  re- 
cord (i)  where  bail  was  taken  and  a  fuperfedeas  to  the  capias  in 
^  ,  withetnam^  upon  a  furmife  of  bail  put  in  here  above,  the  tenor 

*  [^^^5  ]  whereof  follows  in  thefe  words.  "Inter*  record  a  domini  regis 
•*  Richardi  Secundi  in  Thefauro  recept.  Scaccarii  fui  fub  cuftodia  d§* 
**  minorum  ccmmij/ionarior,  thefaur.  et  camerar,  ibtdem  remanent,  viz. 
**  inter  placita  de  tempore  regis  Richardi  fecundi  inter  alia  fubcM" 
**  tinetur  utfequitur.  Viz. 

'*  Rotulus  placitorum  coram  domino  rege  apud  JVinton**  (^ich 
muft  be  the  court  of  King's  Bench  held  then  in  faft  before  theidng; 
as  the  ftyle  remains  now  at  this  day  ubicunque  tunc  fuerimus  tn 
jtngUaj  wherefoever  the  king  then  was)  "  de  termino  SanHi  Hila^ 
**  rii  anno  regni  regis  Rich.  2.  fextodecimo. — W.  Clopton." 
«  Adhuc  DE  TERMING  SanctiHillar. — CoRNUB.^  Dotmnus 
**  rex  mandavit  vicecom.  Comub.  breve  fuum  claufum  in  httc  verba: 
*<  Richardus  dei  gratia  rex  AngUa  et  Francia  et  dominus  Hibemiec 
•'  vicecom.  Cornuh.  falut.  cum  pluries  tibi  pracefimus  quodjufie  etjim 
•'  dilatione  repleg.ari facias  David  Tregoyes  quern  Thomas  ot 
«  Bello  Campo  comes  Warr.  et  Michael  Trewynneleck  a^ 
**  perunt  et  taptum  tenent  (ut  dicitur)  nifi  captus  efjet  per  fpeciali 
*'  prtueptum  mftrum  vel  capitalis  jujiiciarii  nojlri  vel  pro  morte  h§» 
**  minis  vel  pro  forejia  noftra  vel  pro  aliquo  alio  reHo  quare  fecund. 


(e)  Brook's  Abr.  "  Replnrm,"  66.  49.  (r)  1 1  Hen.  4«  pi.  15. 

from  the  Year  Book,  S  Hen.  4.  pi.  a.  (A)  Bro-  Abr.  «  Replerin,'*  10. 

(/)  In  the  Year  ^Book.  i%  Edw.  4*  (i)  Hilary  TcrSy  16  Rich.  2.  RoU 

^  confuetudimm 


rVDl    lire     «  C«»    kJUUK-t    O    M.X%m.   t^0    Y**    *•  i"*/     *«»V.    •»**•.  «-««.|n%.w.uy  « w« 

(/)  In  the  Year  ^Book.  ii  Edw.  4*  (i)  Hilary  TcrSy  16  Rich.  2.  RoU  iC 

pi.  4. 
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^  Cdnfuettidinem  Anglia  non  fit  replegiabilis  vel  tu  ipfeejfes  coram  nobis       TaniT 
•*  in  craftino  animarum   ultime  praterito  ubicunque  tunc  effimus  in    p      ^* 
**  Anglia  ofienfurus  quare  mandata  nofira  prad,  toties  tibiinde  di-       ^«»*«»*«^» 
•*  reJfa  exequt  contempMi  \  tuque  ad  diem  ilium  mbis  ret  or  nan,  quod 
**  prad,  David  elon^atus  fuit  extra  ballivam  tuam  per  prad,  Tho- 

**   MAM  DE  BeLLO  CaMPO  f/  MiCHAELEM  TrEWYNNELECIC   ad 

**  loca  ignota  it  a  quod  vifumprad,  David  habere  non  potuijh^fic  nee 
^  corpus  prad.  David  replegiari  fecifliy  Et  ideo  tibi  pracipimus 
**  quod  corpus  prad.  Michaelis  in  "ojithernamio  capias  et  eumfiilvo  ^•^"»»'«  wi- 
"  etfecure  in  prifona  noji r a  cuflodirc  facias  quoufque  prad.  David  '  "^^"^ 
"  juxta   tenorem   mandatorum  nojlror.  pradi^ior.    tibi  pluries  inde 
**  dire£lorum  replegiari  voluit  praclpimuCq\  etiam  tibi  omnia  bona  et 
•"  catalla  terras  et  tcner^ent.  prad.  comitis  in  balliva  tua  in  manus  ♦  [  226  1 
*<  nojiras  feifiri  faceres  et  ea  *  falvo  et  fecure  cujlodires  quoufque  prad, 
•*  David  permittere  replegiari  voluerity  et  qualiter  pracepta  noftra 
**  prad,  fueris  executus  conji are  facias  nobis  a  die  San5li  Hillarti  in 
"  quindecim  dies  ubicunque  tuncfuerimus  in  Anglia ;  ut  ulterius  fixper 
^  premijfis  facere  valeamus  prout  de  jure  etfecundum  legem  et  confue-" 
"  tudinem  regni  noftri  Anglia  fore  viderimus  faciend.  Et  habeas  ibi 
«  tunc  hoc  breve — TeHe  W.  Clopton.  apud  Ebor  mm  die  Novem- 
^  bris  anno  regni  decimofexto, 

«  Indors AMENTUM  ejufdem  brevisfcquitur  in  hac  verba  \  quoad  Retunv 
**  capiend,  Michaelis  pr^ed.  infrafcript.  et  eum  ad  cujiodiamfa^ 
"  ciend.  in  prifona  nojha  quoufque  replegiari  voluerit  David  Tre- 
"  GOVES  et  ad  feifiri  faciend.  in  manum  vejiram  omnia  bona  et  catalla 
**  terras  et  tenement.  Thom^  de  Bello  Campo  comit-s  Warr. 
<*  infrafcript.  et  ea  falvo  et  fecure  cuftodiend.  inde  nihil  aSium  eji  ad 
*'  prafensy  quia  dominus  rex  mihi  mandavit  breve fuum  defuperfe^ 
*<  dend.  interim^  cujus  brrjis  de  executione  ijiius  hrevis  ulterius faciend, 
"  fuperfidi\  et  eJi  breve  de  fuperfedeni.  huic  brcvi  confut.  quod  quidem 
*<  breve  fr'quitur  in  hac  verba  KiCHARDUS  dei  gratia  rex  Anglia  et  Wntof  fuperfc- 
"  Francis  et  dominus  Hiberniay  vicccom.  Corn UB.  falutem^  eum  dca$,  on  findini 
^pluries  tibi  pracepimus  quod  jujle  ct  fine  dilatione  replegiari  faceres  ^^^^^^^*^^' 
«  David  Tregoyes  quern  Thomas  de  Bello  Cami?o  comes 
«  Warr.  et  Michael  Trewynneleck  ceperunt  et  captum  te^ 
"  nent  ut  dicitur  nifi  captus  fit  per  fpcciale  praceptum  noftrum,vel  ca^ 
**  pitalis  jufiiciarii  nofiri  vel  pro  ?norte  hominis  vel  pro  forefta  noftra 
^  vel  pro  aliquo  alio  re£lo  quare  fecundain  confuetudinem  regni  Anglia 
**  non  fit  replegiabilis  vel  cavfam  nobis  fignifices  quare  mandatum  mf^ 
«  tram  alias  tibi  inde  direSf.  exequi  non  potuifii^  ac  tu  nobis  fignifica^ 
V  veris  quod  prad.  David  elongatus  fuit  extra  bailivam  tuamper 
^  pradiSf,  comitem  et  Michaelem  ad  loca  ignota  ita  quod  vifum 
«  pradi6i.  David  habere  non  potuijli^  fie  nee  corpus  prad.  David. 
"  replegiari  fecifii^fupcr  quo  per  breve  noflrum  de  judicio  tibi  pracepi--  y 

^  mus  quod  corpus  pradioli  Michaelis,  fi  inventus  fuit  in  balliva 
^  tua  eaperes  in  withernamio  ac  omnia  terras  et  tenement,  bona  et  ca^ 
*'  talla  pradiSf.  comitis  in  balliva  tua  in  manum  nojlrum feifiri  ac  ea 
^  falvo  cujlodiri  necnon  corpus  prad.  detineri  faceres  quoufque  prad. 
^  David,  fecundum  legem  et  confuetudinem  regni  noftri  Anglia  reple^ 
**  giari  po£is  juxta  tenorem  mandatorum  no/frorum  tibi  pritts  inde 

"^direif. 
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•*  direSf*  Et  qualiter  mandat,  mftrum  fuij/is  executus  fciri  faceret 
"  wWj  a  du  SanSfi  Hillarii  in  quindecim  dies  proxime  fufur,  lA*. 
**  cunqui  tunc  fuerimus  in  jfngUa  per  literas  tuas  figiUaU  Jamque 
"  JOHANNES  Dantre  de  conu  Gloucest.  cUricus  et  RoGBRUS  ♦ 
"  Ul3AREN  de  com.  Warr.  coram  nobis  in  cancellar.  noftra 
^^  P^^fi^i^"  conjiituti  manuceperunty  viz,  uterque  eorum  corpus  pr9 
"  corpore  ac  fub  poena  trefcentar.  librar.  pro  prafaU  comite  et  Mi- 
"  chaele  quod  ipji prafat,  David,  in  curia  nofira  coram  nobis  ad 
^  quindena  pradidi.  ubicumque  tunc  fuerimus  in  Anglia  adfaciend.  et 
*'  recipiend.  quod  curia  no/ira  confidcraverit  in  hac  parte  praceptum 
^  habebunt  et  paratum^  quas  quidem  trefcentas  libras  iidem  manu" 
*'  captores  de  terris  et  catallis  ejus  ad  opus  nojhrum  levari  concejjer. 
^  ft  idem  David  coram  nobis  ad  diem  pneditl.  non  venerit  in  forma 
^  fupradicl.  ideo  tibi  pracipimus  quod  caption,  corporis  pradiSt. 
^  MiCHAELls  acfeiftnam  terror,  et  tenementor.  bonor.  et  catalUr. 
**  prmd.  comitis  in  manum  noftram  occajione  prad.  faciend.  interim 
"  fuperfedeasy  etfi  ipjum  Michaelem  ea  occajione  ceperis  tunc  ipfwn 
^  a  prifona  qua  ft  detent,  ft  ea  occafione  et  non  alia  detineat.  in 
*•  eadenij  interim  deliberari  ac  manum  noftram  e  terris  et  tenenuntis 
^  bonis  et  catallis  prad.  comitis^  ft  per  te  occafione  pnsd.  et  non  aEs 
"  capta  funt  in  manum  noftram^  interim  amoveri  facias  per  manm^ 
^  captionem  fupradiif,  Et  habeas  coram  nobis  tunc  hoc  breve  tiftt 
^  MEIPSO  apud  £bor.  24  Novembris  anno  regni  l6^ 

^  Adquem  diem  coram  DOMiiiO  rege  apud  Wivtov  vemruni 
«*  prad.  Comes  et  Michael  inpropriis  perfonis fuis^  et  hie  in  cur, 
**  precfatufn  David,  duxerunt  et  Cur.  hie  deliberaverunt. 

"  Et  pretd.  David  injianter  in  propria  perfona fua  queritur  quod 
^  preediSf.  Comes  et  Michael  fttnulcum^  Isc.  die  Martis  proxinm 
•*  ante  fefium  San£ia  Maria  Firginis  anno  regni  regis  16.  ipfum 
^  David.  i3;pifi  Tregoyes  in  com.  prod,  ceperunt  imprifonaverunf , 
^  si  ipfwn  extra  condtatum  preed.  duxerunt  et  in  prijona  detinuerunt  cf 
^  pradiSf.  die  Martis  u/que  ad  prefaL  quindena  SanSfi  Hillarii 'und§ 
^  dicit  quod  deteriorat.  eft  et  damnum  habet  ad  valenciam  duarum 
^  mille  librarum  et  inde  producit  feiiam^  &c. 

lea.  ^  Btprad..  COM^s  dicit  quod  prad.  David,  refpondere  non  debet 

H  quia  dicit  quod  idem  David  eft  nativus  ipfins  comitis  pertinens  ad 
^  mmutiumfuum  do  Carnaut  in  cokitatu  prad  et  quod  ipfe  et 
9  ^mtus  anUceffmres  Jui  domini  manerii  prad  a  tempore  quo  non 
«*  ««I«A  momoria  feiftti  fuerunt  de  prtedi^f,  David  et  antecejforibui 
^  fkit  uS  ds^  nattvis  fuis  tanquam  pertinentibus  ad  manerium  fuum 
^  pmedSM.  et  petit  judicium  ft  prod.  David,  in  hac  cafu  refpondert 
^  ^tbeai,  Uc. 

•  (  m8  ]  w  ♦  Btpradi£l*  Michael  dofindit  omnem  injuriam  et  ^uicquidy  (ffa 
^  et  iUcit  quok preedi^.  David  ejl  nativus  prod,  comitis  pertinens 
•  ad  manerium  fuum  de  Carnaut  in  com.  pradi£2.  et  quod  idem 
«*  COMES  <^  omnes  aatecej/ores  fui  domini  manerii  praxU^.  a  temporg 
«  ^  qy^non  ixtift  znemoriafueruttt  fiifit.,  de  pradi£l.  David,  it  ante^ 
«f  uJjorUmsfuis  ut  de  notsvis  fids  tanquam  perUnentiius  ad  manerium 
^  ju»^^preedi&.  ^t  pro  to  quod  idemDAYiDfuit  rebellis  €tfejufti^^ 


^efirery  of  the 
cdoiH 


Michaelmas  Term,  34  Car.  2.  m  B.  R.  139 

•  dart  nolustpsr  minijiros  domini  comitis  idem  Michael  utjerviens       Tumr 
^  ijujdem  comitis  et  per  pracettum  domini  comitis   ipfum  DAyio.    d  ,  *'* 
^  cepit  et  imprifonavit  prout  et  bene  licuity  et  petit  judicium  Ji  prod. 
^  Dafid  cUiionem  fuam  prad.  in  hac  cafu  verfus  turn  manutenen 
^  diheaU 

^  Et  idem  David  dicit  quod  ipje  eji  liber  homo  et  libera  condi"  Ifluc. 
«  tisttis  et  tton  natives  di£li  comitis  prout  pradi^J.  Comes  ^/ Mi- 
«  CHAEL  fupponunt.  Et  de  hoc  ponit  fe  fuper  patriam^  et  pradiSl. 
**  Comes  et  MiCHAEhJimilitery  Sec. 

«*  Ideo  veniat  inde  jurata  coram  domino  rege  a  die  Pafcha  in  Jwat, 
^  tres  feptimanas  ubicunqucy  ^c,  Et  qui  nec^  l^c.  Idem  dies  dat,  efi 
«  partibus  pradiei.  tXQ. 

«c  Et  supe^.  hoc  w«ia»/ Johannes  Treverlyn,  Johannes  PMgegad f>r^. 
^  Tjlemarram,  Rogerus  Inyll,  et  Thomas  Polscne,  omnes 
**  de  com.  Cornub.  et  manuceperunt  habend.  corpus  prad,  David. 
^  coram  domino  rege  ad  prafatum  terminum  etfic  de  die  in  diem 
^  quoufque^  iffc.  Et  quod  idem  David  profequi  debeat  prad.  placi- 
**  turn  modo  etfejiino  (Jim  collujione  fraude  et  tardatione)  quo  poferit 
^  in  propria  perfona  fua  de  die  in  diem  verfus  did.  CoMiTEM  et 
^  MiCHAELEM  de  prad.  captione  corporis  fui  quoufque phcitum  inter 
**  ipfqs  inde  terminetur^  et  ft  return,  corporis  prad.  David,  dido 
"  comiti  adjudicetur  fuper  placito  prad.  quod  tunc  idem  David  ad 
«  pqffefftonem  ipftus  comitis  fe  reddat  et  liberabit  hie  in  cur.  per  prad. 
•*  manncaptores  tanquam  nutivus  ipfius  comitis. 

**  Et  iidem  manucaptores  recognoverunt  fe  haredes  et  executores 
•*  fuds  teneri  folvere  prad.  COMITI  et  haredibus  fuic  fexcent.  manas 
*^  JlerJingor.  fi  prad.  David  et  manucaptores  fui  prad.  omnia  et 
«  ftngula  nonfecerit  velfacerent  vel  quod  idem  David  aliquid fecerit 
"  in  contrar.  aliquorum  prad.  pramlj/or,  et  prad.  manucap.  et  quilibet  . 
"  e^mm  per  fe  conceffit  quod  prad.  fumma  fexcentar.  marcar.  de 
**  tirris  et  cataliit  fuis  fieri  poffif  per  vicecom.  et  trafato  5:oMlT^ 
«  //  haredibus  fuis  liberari^  Wf .  Et  fimiliter  iidem  rngthucaptorts 
w  manuceperunt  quod  prad.  David  fe  bene  gefferi^  erga  do-r 
«  minum  regem  et  populum  Juum  et  pracipue  erga  mnijlros  ef 
**  teffertUs  prad*  comitis  ♦  quod  eis  nan  inferret  per  fe  ^c  per  aUo^  «  r  220  1 
« fit»  procuram^nto  aliguod  malum  de  corporibus  fuis  jiib  patnafu-^ 
«  praMd.  Et  A.  B.  U.  et  D.  pro  prad.  Comite  et  Michael; 
^  quod  ipfi  per  fe  nee  per  alios  per  eorum  procurationem  non  impt* 
«  ^^tnt  n^c  aliquis  eorum  impediet  prad.  David,  quin  ipfe  prpfecu^ 
<<  tionem  fuam  prad.  legitimo  modo  profequi  pojjit  quoquomt^  Jub  papn^ 
^  centi(m  librar.  &c. 

**  Et  continugto  inde  proceffu  inter  prad.  David,  et  prad. 
"  CpMITEM  et  MiCHAELEM  per  jurat,  pofit.  in  refped.  coram 
**  efomina  rege  ufque  a  die  P(ifcha  in  unum  menfem  anno  regni 
^  ttgis  $.|CHARDI  SecundI  decinuf  feptimo  ubicunque,  fi^c.  pr$ 
«  4gfiflujurat\  ^c. 

^  4d  f^im  ^iem  aram  do^no  R£QB  apnd  IVeftm.  venitpradd 

•  David  in  propria  perfona  fua  per  manucaptionem  fuam  prad. 

4  ^  et 
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TvBBET  a  ftffned.  CoMES  //  Michael  in  proprtis  perfinisfuis  fmiUter 
DAfsieiiBr.  **  veniunty  et  jurat,  veniunt  qui  tarn  de  ajjenfu  prad.  David,  quam 
**  prad.  CoMiTis  et  Michaelis  ad  hoc  elecli  triati  jurat,  et  dtcuni 
**  fap^ facr amentum  fuum  quod  prad,  David  e/i  liber  et  bnm  libereg 
**  conditionis  et  non  nativus  pra-d.  comitis  prout  pned,  David  Tre- 
**  COYS  juperius  allegavit  et  ajfuiunt  damna  occafione  prad.  ad  qua- 
^  dragint,  iihrasj  bfc.  Et  fufer  koc  conjideratum  eft  quod  fntd. 
"  David  recuperet  verfus  pned.  Comitem  et  Michaelem  damna 
**  fiia  prad.  fuperius  per  jurat,  prad,  ad  40  Ubrai  taxat.  et  quad  pned. 
"  'Comes  et  Michael  capiantur.** 

A  copy  of  which  record  was  produced  before  the  judges,  it 
thereby  appearing  that  it  is  in  the  power  of  the  Court  to  luperfede 
a  capias  in  witbernamy  upon  the  giving  fecurity  to  produce  the 
body  of  the  plaintiff;  and  although  it  was  to  be  at  the  return  of  the 
pluries  capiasj  yet  that  alters  it  not,  for  he  ought  to  have  been  pro- 
duced at  firft  j  and  in  our  cafe  there  is  a  moral  impoffibility  to  pro* 
duce  this  boy  under  fix  months,  he  being  in  the  plantation  of  y#- 
maicay  and  for  that  we  are  ready  to  give  any  fecurity. 

Then  there  is  another  record  in  ilfuh.  5  Hen.  4.  RcU  25.  m  copy 
whereof  we  then  likewife  produced,  which  I  have  here  tranfcribed 
for  the  rareneis  of  this  fuit,  and  the  obfcurity  of  the  law  herein. 

It   is,    **  Inter  recorda  domini  regis  Car.  2.  in  thejauro  recept. 

^  Scacc.  fui  fub  cujiodia  dominor.   commijf.    ibidem  remanenty  viz. 

**  inter  placita  de  tempore  regis  Henrici  quarti  inter  alia  fic  ccntinetur 
MUh.  5^.4.  «*  utfequitury*  viz.  «  Ko'Wi.vs  *  placitor.  coram  domino  rege  dpud 
^hmHtmhu  "  treftm.  de  termino  SarUii  Michaelis  anno  regis  Hen.  4*.  p^fl  con-' 
jUf^ieg.  **  queftum  $*•  Will.  Gascoigne." 

L  ^3^  J       «  Adhuc  de    termino    Sanfli  Michaelis.    W.    Gascoigne    in 


"  Devon.^  Dominus  Rex  man^^avit  breve  fuum  claufum  im 
^^,hac  verba  rkKrltus  da  gnitia  rex  ylnglia  et  Francia  et  dominus 
"  Hibemia  V ICECOM.  D  EX  OS.  fdlute/n.  Cum  pluries  tibi  pracepi-^ 
**  mus  quod  jujie  ct  fine  nilatione  rcflegiari  faceres  Willielmum 
"  fiUum  Ad^  Scutt  quern  SiMON  Bryt  et  Johannes  filius  ejus 
**  ceperunt  et  captum  tinent  (ut  dicitur)  nifi  captus  fit  per  fpectalt 
"  mandatum  nojlrum  vcl  capitalis  jufiiciarii  ncjiri  vel  pro  morte 
*'  hominis  vel  pro  for  eft  a  ncjlra  vel  pro  aliquo  alio  rc£fo  quare  fecund* 
"  corfuetud.  jIngUit  non  fit  re^l:gii:hi:is  \  vel  t:i  ipfe  fuifjes  coram 
*'  nobis  a  die  fanSla  T^tinliatis  in  qui>ul'\im  dies  ultime  preterit. 
**  ubicunque  tunc  fuijfe mus  in  ^inglia  ^jlerfurus  quare  niandata  noftra 
"  prad.  toties  inde  tihi  dlrccl,  exequi  tu  contetnpfifiiy  tuque  ad  diem 
"  ilium  nobis  retornan.  quod  prad.  breve  adeo  tarde  tibi  iiherat.fuit 
"  quod  nullam  executionem  inde  fieri  potuifii  propter  temporis  brevi" 
"  tatem  et  quod  nulla  alia  breviade  pepUgiando prad.  Willielmum 
Mn^hrm*  "  tibi  venerunt  ante  reccptionem  diSt.  brevisi  ideo  tibi  pfacipimms 
"  quodjufie  et  fine  dilatione  rephgiari  facias  prad.  Willi  ELMUM 
^  filium  AnjE.  Scutt  quern  prafat.  SiMON  Britt  ^/Johannes 
**  filius  ejus  ceperunt  et  caption  tenenty  ut  dicitur^  nifi  captus  fit  per 

^Jfeuah 
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^  Jpidale  praceptum  nofirum  vel  iapitalis  jufticiarii  noftriy  Vil  pro  Twriit 
**  morte  h9mimsj  vel  pro  for  eft  a  noftra^  vel  pro  aliquo  alio  reSfo  quan  p^  jTckit 
**  ficundum  confuetud.  Angliie  nonfet  replegiahilis^  vel  tu  ipfefts  coram 
•*  n^is  a  die  SanUi  Michaelis  in  quindecim  dies  ubicunque  tunc 
^  fiterimus  in  Anglia^  oftenfurus  quare  mandata  noftra  pned.  toties 
**  tibi  dire£l.  exequi  contempfifti ;  et  habeas  ibi  hoc  breve  :  te/le  Wil- 
^  LIBLMO  Gascoigne  apud  Wejimonafterium  30  die  Junii  anno 
^  regni  noftri  quarto** 

^  Ad  quern  quindena  SanSfi  A/ichaelis  coram  domino  rege  apud  tiongatutnm 
*  Weftmonafterium^  Vicecom.  Devon,  retorn.  quod  prad.  Wil-  ***''***^- 
<*  LiliLMVsfilius  Adje  Scutt  amotus  e/f  ef  elongat,  extra  ballivam 
^  fuam  per  pned.  Simon  Britt  et  Johassem  f  Hum  ejus  in  com. 
**  Somerfet  quare  de  ipfo  Willie tMO  replegiand.  juxta  formam  di£f^ 
**  brevis  adtunc  nihil Jacere  potuit** 

**  Ac  ex  parte  prad.  Willielmi  fiHi  Adje  Scutt  in  curia 
«*  regis  coram  ipfo  rege  fufficienter  teftatum  eft  quodprad*  Simon  et 
**  filius  ejusprad.  latitant  et  difcurrunt  in  comitatu  Somerset." 

♦  "  Et  ideo  praceptum  eft  Vicecom.  Somerset  quod  corpora  •  [  231  3 
^  prad  SlMOfflSy  et  flii  ejusj  in  withemamio  capiat^  et  eosfalvoet  CapiMlnvfl-'    ; 
^  fecure  cuftodiri  faciat  quoufque  iidem  Simon  et  JoHAffi^ES  flius  tbirnamtozao' 
"  nuspr^at.  WiLLiELMUM  filium  Adje  Scutt  replegiari  vo^  ther  county. 
**  fuennt  et  qualiter,  ^c.  conftare  facias^  &c. 

«  PoSTEA,  fcilU  22®  die  Januarii  anno  regni  dom.  regis  nunc  Manucaptoreit 
"  quarto  coram  domino  rege  apud  Weftmonafterium^  veniunt  Wil- 
**  lielmus  Pawlett,^/ Simon  ^^irt'^  jun.de  Omu  Somerset, 
"  rt  Johannes  Halse,  et  Thomas  Prowse  de  com.  Devon. 
**  ajjerentes  di£i.  Vicecom.  Somerset  corpus  prafat.  SiMONis 
"  CRITT  occaftone  prad.  cepiffe  et  ipfum  in  prifona  domini  regis  fub 
'*  cuftodia  ejufdem  Vicecom.  fore  detent,  et  manuceperunt  habend. 
**  corporis  prad.  SiMONis  Britt  coram  domino  rege  ad  prafat. 
•*  term,  et  quilibet  eorum  fub  poena  40  /.  quam  quidamfummam  qui-* 
"  libet  eorum  manucapt,  feparatim  cogn.  de  terris  et  catallis  fuis  ad 
"  opus  domini  regis  fieri  ft  contingat  ipfos  corpus  prafat.  Simonis 
•*  dRITT  coram  domino  rege  ad  prJfat.  terminum  promptum  non 
•*  habere  ad  faciend,  quod  curia  domtni  regis  confideraverit  in  hoc 
**  partCy  et  petunt  breve  de  fuperfedeas  prafat.  Vicecom.  dire£f.  de  Superfedtai. 
**  non  detinendo  ulterius  corpus  pr^ed.  SiMONls  in  prifona  domini 
**  regis  occaftone  pradi^a,  Et  eis  conceditur^  ^c.*' 

Now  by  this  record  it  is  plainly  in  the  power  of  the  court  to  bail  Bail  in  wi* 
a  mail  taken  in  withernam^  after  an  elongatus  returned ;  and  we  will  tbemam. 
pvc  any  fecurity  for  Diajfigne^s  appearance.  This  is  a  cafe  of  great 
hardfhip,  for  either  the  fherifF  can  make  no  other  retui-n  but  this, 
and  a  replevy,  as  the  Court  feemed  to  be  of  opfnion  in  JVilmore^s 
cafe  {a)  laft  term ;  and  then  certainly  no  adion  will  lie  againft  the 
(heriff*,  though  it  be  falfe,  becaufe  he  can  make  no  other  return :  and 
if  an  a£tion  will  lie,  and  the  party  be  not  bailable  till  he  has  faU 
fified  the  (heriff^s  return  by  an  adtion,  fuppofe  then  the  fheriff 

{k)  Skb.  47* 
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TvRBBT  (bould  die,  in  wbat  cafe  will  die  defendant  be  ?  ^md  what  a  hard* 
DasiTcvst.  ^^P  ^'  it  be  on  a  man  ni^io  perhaps  never  took  niniy  if  there  can 
be  no  interpleading  till  the  delivery  of  the  body.  But  furely  diere 
may ;  for  as  it  appears  the  writ  is  grantable  on  the  prayer  ol  any 
procbeine  amy^  and  the  teftatum  may  ifiiie  into  another  county  upon 
die  fuggefiion  of  fuch,  fo  the  count  and  interpleading  may  be  by 
•  £  232  ]  them ;  and  fo  was  it  in  the  cafe  of  12  Edw.  4.  for  ♦  the  gagir  if 
deliveranci  was  after  the  count,  &c« 

Upon  which,  and  Mr.  Thompson's  argument,  which  was  much 
to  the  purpofe  as  to  the  lail  record  and  gagtr  of  delsverance^  upon 
which  two  points  he  only  infifted,  thb  Judges  inclined  be  might 
be  bailed,  and  that  it  was  in  the  power  of  the  Court  fo  to  do. 

And  the  laft  day  of  Hilary  Term  after,  he  got  off  the  fine ;  and 
on  giving  fecurity  to  bring  home  the  boy  in  fix  months,  death  and 
the  peril  of  the  feas  excepted,  he  was  diicharged  on  bail. 

In  Trinity  vacation  the  boy  came  home,  and  being  brought  into 
court  was  delivered  to  the  father,  but  diey  never  proceeded. 

Tlie  fieriff  But  in  all  diis  the  judges  ftill  feemed  of  opinion,  that  the  (beriff 

^^^uiT^b^  could  not  return  a  non  cepity  for  that  would  falfify  the  fuggcftion  of 
k'n! rtfifiiamU.  the  Writ  itfelf. 
Aak,  219.    Cartb.  1S6.    Comb.  ico.    4  Mod.  183.    12  Mod.  36. 


Cafe  223.  Hughes  agaiuft  Cornelius. 

Tnnhy  Term^  32  Car,  2.  RoU  1229. 

The  fentence in  T^JIOVER  brought  for  a  (hip  and  gooJs,  and  on  a  ipecial 
a  fweigncourt  A  ygrdift  there  is  found  a  fentence  in  the  Admiralty  Court 
Seatdng  7lhip  in  France^  which  was  witli  the  defendant. 

^rflw,  Ucondu.      And  now  per  Curiam  agreed  and  adjudged,  that  as  we  are  to 
five;  and  thcrt-  take  notice  of  a  fentence  in  the  admiralty  here  (^i),  fo  ought  we  of 
e^n^«^*^        thofe  abroad  in  other  nations,  and  we  raiift  not  fet  them  at  large 
the  owner  can-    again,  for  otherwife  the  merchants  would  be  in  a  plcafant  condition  i 
not  recoirer  the    for  fuppofe  a  decree  here  in  the  Exchh^jer,  and  the  goods  hap- 
^i^*!^!2!ft      P^'^  ^^  ^^  carried  into  another  nation,  (hould  the  courts  abroad  un- 
the  wndec!*        ravel  this  ?   It  is  but  agreeable  with  the  law  of  nations  that  we 
s.c.Raynur73.  ihould  take  notice  and  , approve  of  the  laws  of  their  countries  in 
S.c.  Skin.  59.    fiich  particulars.   If  you  are  aggrieved  you  muft  apply  yourfelf  to 
the  king  and  council ;  it  being  a  matter  of  government  he  will  re- 
commend it  to  his  liege  ambaflador  if  he  fee  caufe;  and  if  not  re- 
medied, he  may  grant  letters  of  marque  and  reprifal. 

And  diis  cafe  was  fo  refolved  by  all  the  Court  upon  ibieiiia 
debate;  this  being  of  an  Englijhjhip  taken  by  the  Fnnch^  and  as 

(«)  See  Ladbroke  ▼•  Crlckctt,  %  Term  Rep.  6^ 

zDtfUk 
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a  Dutch  Jhip  in  time  (i)  of  *  war  between  tbt  Dutch  and  the       Huenn 


Judgment  for  the  defendants. 

{h)  The  fpecial  Tcrdia  was»  that  one 
fFiWtam  G^uliy  a  deoisen  of  EngUmd^  was 
owner  of  the  (hip  at  the  time  Ihe  was  U- 
ken )  that  the  mafter  of  the  (hip  was  a 
iMtive  of  Holland^  but  made  a  denisen  of 
EngUndi  that  two  of  the  Tailors  were 
J}aicbmeHf  and  the  mate»  with  the  eight 
•Cher  marinersy  Ef^rifbmen\  that  the  (hip 
was  Drntcb-imUtt  and  taken  during  the  war 
between  Holland  and  France^  and  condemn- 
ed as  a  Dutch  prise  in  the  court  of  ad- 
iniralty  in  France,  and  fold  to  the  plaintiff 
Ungbes  under  that  fentence ;  and  that  on 
her  arrival  in  England,  the  defendant  Cor» 
m£m»  and  others,  as  the  ferrants  of  JVU- 
Sam  Gamltp  took  and  converted  the  (hip 
Co  their  own  ufe.  S.  C.  Raym.  473. 
The  ientence  of  the  admiralty  was  pro- 
duced under  leal,  a  Ld.  Raynu  89^* 
But  THE  CoiTKT  wpuld  not  fufier  thii 
TerdiA  to  be  argued,  but  ordered  judgment 
to  be  entered  for  the  plaintiff;  for  fen- 
tence in  a  court  of  admiralty  ought  to  bind 
geoeralJyy  according  to  jus  gentium,  S.  C. 
Skinnery  59.  although  the  fa^  (bund  by 
the  fpecial  veidid  were  contrary  to,  and 


falfifiedthe  fenttnce  in,  the  admiralty  coirt. 
S.  C.  cited  by  Holt,  C.Kwho  was 
counfel  for  the  plaintiff.  2  La.  Ray.  $93. 
for  the  property  is  thereby  altoed, 
though  the  fentence  be  unjuil.  S*  C 
cited  Ewer  t.  Jones,  %  Ld.  Ray.  036. 
Garth.  215.  9  Mod.  66.  Bull.  N.  P. 
ft44,  245.  It  has,  however,  been  deter- 
mined,  that  a  fentence  of  condemnatioA 
in  a  foreign  court  of  admiralty  it  not 
condufive  evidence  that  a  (hip  was  not 
neutral,  unlefs  it  appear  that  the  condem- 
nation went  upon  that  ground,  Bernardo 
V.  Motte«z,  DoagU  54  s  but  fuch  a  fen- 
tence is  conelufive  as  to  every  thing  diat 
appears  on  the  face  of  it,  BarasiUay  t. 
Lewis,  Park.  Juf.  359.  fo,  where  no  fpe- 
cial ground  is  ftated  in  the  fentence,  but 
the  (hip  is  condemned  generally  as  good 
and  lawful  prise,  Saloucci  v.  Woodhoufe, 
Park.  362.  unlefs  manifefUy,  upon  the 
face  of  it,  againft  law  and  juftice,  Saloucci 
V  fohnfton,  Park.  Inf.  364.  or  contra- 
didory  to  itfelf,  Mayne  v.  Walter,  Park. 
363.  And  fee  the  cafe  of  Burton  v.  Fits- 
genald,  Stra.  1078. 


The  King  againft  James. 


Cafe  224« 


^  H  E  defendant  was  brought  hither  by  habeas  corpus :  the  re-  ^  conviaion  on 

turn  was  two  warrants  of  commitment,  one  of  ^Aidk  is  altogether  the  ftatute  17 

void ;  the  other  was  on  17  Car.  2.  c.  2.  for  living  and  being  in  a  ^*'- ^*'  \ 

corporation  not  having  taken  the  oaths,  &c.  Umu^olth^ 

Four  exceptions  were  taken  thereto.  ^'*^»  '*** 

First,  Becaufe  it  does  not  fay  ^  upon  oadi,"  but  only  ^  on 
•*  due  proof."  {a) 

Secondly,  The  commitment  was  to  the  new  prtfonj  and  not  to  Jofticct  may 
the  county  gaol\  but  it  was  held  they  might  well  enough.  (A) 

Thirdly,  There  were  two  warrants^  and  two  judgments  con- 
sequently, and  fo  two  executions  for  one  and  the  fame  caufe :  to 
that  THE  Court  anfwered.  We  will  difcharge  him  as  to  the  firft 
warrant  on  the  ftatute  13  Cktr.  2.  ir.  i.  and  Uien  it  is  general  for 
not  uking  the  oaths  and  making  the  declarations  required  in  the 


commit  to  the 
common  poU 


(tf)  The  ftatute  only  authorises  the  two 
jnftices  to  commit  <<  upon  oath  to  them 
•*  of  any  offence  againft  tht  z€t  )**  v>d 
it  is  iiid  to  ha?c  keen  determined  in  the 
tafe  of  Rex  v.  R.  WiUis,  Hilary  Term, 


19  Oto,  3.  that  when  a  ftatute  diredt 
the  information  to  be  on  oath,  it  ihali  be  fo 
ftated  in  the  conviction.  Bofcawen  on  Con* 
▼l£tioas,  page  i6. 

(^)  See  a  Hawk.  P.  C.  ch.  id.  r.  5. 
R  2  ftatute 
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Initio         ftatute  17  Car,  2.  c.  2.  (whereas  the  renunciation  of  the  cevenaat  if 
Tanks.        ^'^  ^^^  required,  die  time  for  it  being  now  expired},  (c) 

AnoawwkTi-         Fourthly,  Mr.  Holt   urged,  that  of  common  right  a  man 
gainftapen^       oueht  to  hc  fummonedy  and  have  liberty  of  anfwcrinfi:  b^ore  he  be 

ftatute  ought  to  °      -^  j  V  j\  ^  ^ 

bc/«Wbe.  committed,  {d) 

cooviaed,  Pembertok  Chirf  Ju^ice.    True ;  of  any  offence  at  common 

law ;  but  when  a  particular  ftatute  prefcribes  a  particular  mode  of 
convidion,  you  cannot  fay  it  is  ncceflary;  as  in  cafe  of  deer-fteal- 
ing  [e) :  then  he  is  not  punilhcd  for  not  taking  the  oadis  and  declara- 
tions, but  for  li\ang  within  a  corporation ;  the  former  is  not  the 
offencei  but  only  the  qualification. 

jte^oumatur.  (/). 

{c)  ^^trtf  Then  what  occasion  for<he  '*  them  to  preach  in  any  conTendcIe,  coo* 

Jate  ftatute  5  Geo.  i.  c.6.  hy  which  this  **  trary  to  the  laws  and  ftatutes  of  the 

04th  is  aboltfticd.1— Note  to  the  former  edi-  *'  kingdom,  (hail  not,  unlefs  only  in  paf* 

tJon.  "  fing  on  the  road,  come  or  be  within  jlvr 

(J)  That  the  party  muft  be  fummoned,  **  mUes  of  any  city,  town  corporate,  or 

fee  Rex  v.   VenaUes,   Sera.  630.     Ld.  *<  borough,  or  within  fire  miles  of  any 

Ray.  1405.    Rex  v.  Kent,  %  Ld.  Ray.  **  pariih,  town,  or  place  wherein  he  ha% 

T  546.  Reg.  V.  Dyer,  Sallr.  iSi ;  and  foch  **  taken  upon  him  to  preach  in  any  con. 

'    iummons  ought  to  be  ihewn  in  the  con-  **  venticle.  Sec.  before  he  has  takieo  an^ 

vi^on.  Bo^aw.  C4*     SeJ  yv.  if  it  need  <<  fubfcribed  the  mtb  \  and  any  two  jull 

be  particuhuly  fet  forth,  Reg.  ▼.  Green,  10  ««  rices  t)i  the  rtfptOtvt  ctamty  may  hear 

Mod.  213.    Rex  V.  Simpfon,  1  Stra.  46.  **  and  determine  the  oftimce,  and  commit 

Rex  ?.  Mallinfon,  2  Burr.  679 ;  but  the  <'  the  offender.**      The    defendant    was 

defendant*!  sppearance  cures  any  dcfed  in  committed  in  MtJdlrJex,     And  it  appears 

the  fummons,  or  even  the  t-^tal  want  of  by  S.  C.  reported  by  Sir  Tbemas  ?«ks,  that 

one,  Reg.  T.  Barret,  Salk.  313.    R«x  v.  he  was  difcharged  becaufe  it  was  not  (hews 

Johnfton,  Stra.  261.     Rex  t.   Aikin,  3  that  he  came  to  any  pi.ice  in  the  county  of 

Burr.  1785*  MiddUfex  within  five  miles  of  Lmdm^  or 

(e)  But  fee  Rex  t.  Barrett,  S.Uk.  383.  within  the  five  miles  after  he  had  preached 

{/)  The  commitment  was  on  the  fla.  at  a  conventicle.  S.  C.  Jones,  225.    This 

tute  17  Car.  2.  c  2.  commonly  called  the  >^  is  further  enforced  by  22  Car.  2.  c.  i. 

Oxford  sB  \    by    which    it    is   cnaAei),  But  fee  the  toleradon  a£l,  1  WiU.  H  Mary, 

**  that  all  perfont  who  (hall  take  upon  c.  18. 


Cafe  aac«  Hitchin  againft  Stevens, 

Trinity  Term^  34  Car.  2.  Roll 

jn  debt  for  tent  OARGAlNEEofa  reverfion  brings  debt  for  rent,  and  al- 

hy  the  bargainee  -t>  jg  jg^s  no  attornment ;  nil,  dibit  pleaded  j  and  a  verdi^  for  tht 

of  a  reverfion,  «.u:,*»;ir 

the  omitting  to  plamtlft. 

UihedSwa!^         Moved  in  arreft  of  judgment,  becaufe  the  plaintiff  has  fct  forA  no 

6on  is  aided  by  fitU  to  die  rent,  as  he  has  none  without  auomment  {a)i  there 

tht^ftrOB.  yf^^  %  cited  die  cafes  of  King  v.  Sonurland^  Latch.  14.  aEkid  Ptpi 

S.  c.  2  Jones,  ^^  ^i/wifr  in  Hob.  72.  Rolle  489. 

S.  C.  Raym.  487.    S.  C.  1  Danv.  Abr.  610.      3  Keb.  354.     2  Salk.  662.    Lilly  Ent.  55.     Cowp.  825. 
Doogl,«79.    1TermRep.141.145. 

•  C  ^3+  ] 

(tf)  See  4  &  5  Ann.  c.  s6.  and  1 1  Geo*  a.  c  19.  by  which  the  ncceffity  of  attom- 
-^"U  iathk  cafe  taken  away. 

But 
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HlTCHIV 


But  a  rule  was  taken  and  agreed  by  all  the  Court,  Aat 
in  any  cafe  where  any  thing  is  omitted  in  a  declaration,  though  it  be      stxvini 
matter  of fuh/hncey  if  it  be  fuch  as  without  proving  it  at  the  trial  the 
plaintiff  could  not  have  had  a  verdifl-,  and  there  be  a  verdift  for  the 
plaintiff,  that  fuch  omiffion  (hall  not  arreft  the  judgment. 

And  upon  this,  after  folemn  debate  in  Hilary  Term  following, 
judgment  was  given  for  the  plaintiff,  {b) 

{h)  See  the  cafe  of  Spires  ▼.  Parkef,  i  ''  u  where  a  feoflTment  ii  pleaded  without 

Term  Rep>  141.  in  which  Ma.  J.  Bul-  **  livery,  a  livery  is  always  implied,  be- 

L  K  R  ftates  the  rule  upon  this  fubje^  thus :  '<  eaufe  it  makes  a  neceifary  part  of  a  feofF- 

*'  After  verdict    nothing    is  to  be   pre-  **  ment.     I  know  of  no  decifion  againft 

«  fumed  but  what  is  exprefsly  ftated  in  the  **  this  rule.**— See  alfo  Ruihton  v.  Afpi- 

«  declaration,  or  what  is  neceflarily  im>  <<  nal,    Douglas,  679.    Avery  v.   Hole, 

**  plied  from  thofe  fadi  which  are  ftated  ;  Cowp.  825. 


Smith,  qui  tarn,  &c,  againjl  Langham,  Cafe  226* 

F\EBT  on  the  ftatute  22  Car.  2.  c.  i. /.  11.  of  conventicles,  ^"  ""^"^ *  . 
*^  for  one  hundred  pounds  againft  the  defendant,  being  a  juftice,  ^^^c'ttt"  of 
for  nonfeazance  of  his  duty  by  that  2i&.  it  as  to  the 

edjoumrnent  of 

And  after  vcrdift   divers  exceptions  were   made  in  arreft  of  the  parliament 

First,  That  the  title  of  the  aft  was  miftakcn  as  to  the  adjourn-  "{fj^.^^ 

ments  of  the  parliament  (a)y  it  being  according  to  the  printed  book,  ^  ^^  gj|.^^  ^ 

which  is  plainly  wrong,  tor  it  is  £aid  adjourned  fuch  a  day  from  a  day  ^^<^^  i^e.* 

before,  Dougi.  97 .  notis. 

But  PER  Curiam,  That  is  well  enough,  iStic  prorogations  being 
truly  alledged,  and  all  the  reft  is  trifling  and  immaterial. 

Saunders  faid.  The  a£l  againft  buying  and  felh'ng  of  titles  is 
miftaken  in  the  print ;  in  fome  it  being  the  1 3th,  and  in  others  on 
the  15th  of  %»tt/7ry,  whereas  on  the  roll  it  is  the  30th  of  January: 
and  for  this  conventicle  adl,  and  the  others  as  to  the  time  of  the 
fettling  them,  it  was  left  to  the  chancery  clerks,  who,  ignorantly  like 
^lemfelves,  made  them  as  now  they  are  printed. 

Another  exception  taken  was,  that  the  information  was  Though  rw9 
given  to  the  defendant  by  two,  and  the  a£Vion  brought  only  by  one.  p^fons\n^oxm 
Answered,  That  the  aflion  is  given  to  any,  and  a  ftranger  might  fornonfAxa^t. 

have  brought  it.  under  22  Car.* 

c.  I.   f.  J  I. 

yet  ome  may  have  an  a^ion  for  the  penalty. 

Another  exception,  It  feys  that  there  was  at  the  conventicle  p«ht  againiv  a 

juftice  for  the 
penalty  in  not  granting  a  warrant  on  the  ai  Can  s.  c.  i.  need  not  aver  the  perfons  informed  againft  to  b 
tho^tficteen  years  of  age,  if  it  ftate  that  the  perfons  at  the  conventicle  were  above  that  igc,  S.  C 

Skin.  60. 

(tf )  In  the  feveral  editions  of  the  ftatutes  fequent  editions  of  Pickerings  Ruffbsad^  and 

hy  Btrtkiletf  Raftml^  PultM,  and  KetU,  the  Runningtgn,  ftate  is  to  have  been  adjourned 

parliament  is  ftated  to  have  been  adjourned  on  the  22  April|  x670a 
ootbe  iitli  of  April,  1670,  but  the  fab< 


R  3  twenty 


24^ 

Smith 

tr. 
Lahgham. 

•  [  ^35  ] 
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twenty  and  more  of  the  age  of  fixteen  years,  befides  the  family  (i) : 
dien  it  comes  and  Siys,  that  for  eight  of  diem  prefent,  the  informers 
praved  a  convi  Aion  and  warrants,  but  does  not  by  didfe  eight  *  were 
of  uxteen  years  of  age. 

jl£§ourHaturm 

And  afterwards  judgment  for  die  plaindffl  (r) 

See   A  NOTE  of  fome  refoludons  in  this  cafe  in  the  Lo&D 
Saund£R.s's  Obfervadons  upon  diis  A^  page 


(h)  Bat  DOW  by  x  Will  &  Mary,  c  iS. 
it  is  enaAed,  that  neith^  the  35£lis.  c.  i. 
nor  21  Car.  i.  c  i .  (hall  extend  to  any  perfon 
prefent  at,  nor  to  any  preacher  in,  any  con. 
gregation,  ftc  who  (hall  have  regiilered  a 
certificate  from  the  biihop,  and  have  taken 
the  oaths,  &c  as  the  ad  direfb. 

(c)  Skinner  reports,  that  on  this  excep* 
don  the  Coort^  feemed  Co  hold^  that  as  it 


wai  alledged  that  ftoorfy  mr  wmn  were  •£ 
fixteen  years  of  age,  it  might  be  mtmtdei 
that  tU  of  them  were  of  that  age}  aa4 
after  confideration  upon  thia  point,  the 
Couft  at  laft  gave  judgment  for  the  plain- 
dfF,  becaufe  the  defiendant  had  refufed  t» 
adminifter  mm  t^b  to  the  informer,  which 
by  the  ftatute  he  is  required  to  do.  S.  C«. 
Skiii.6i* 


Cafe  aay.  The  Duke  of  Norfolk  againft  Charles  Howard. 


In  an  adion  oa 
a  note  payable 
three  months 
after  tbepUmtig 
ihould  demand 
the  fame,  a  de- 
mand in  writing 
leftbydieplain- 
tifTt  attorney  at 
the  houfe  of  the 
defendant  is 
&ot  fufficienta 


^  ASE  upon  ,a  fpecial  promiie  on  a  note,  wherein  the  de- 
fendant promifed  to  pay  to  the  plaintiff  fifty  pounds  at  wof. 
time  during  die  joint  lives  of  the  plaintiff  and  defendant^  within 
three  months  after  the  plaintiff  fhould  demand  the  lame^  and  ^  no 
^  demand'*  nwb  it  forma  pleaded. 

On  the  trial  by  nijiprius  at  Guildhall^  before  Pemberton  Ctirf 
Ju/ficey  it  appeared  in  evidence,  that  one  Manfon^  the  plaintiff^ 
attorney,  delivered  a  demand  in  writing  at  the  defendant's  houfe  to 
his  maid,  by  whom  he  fent  it  up  to  the  defendant,  he  being  fick  and  not 
to  be  fpoken  with ;  the  maid  brought  down  word  (he  had  delivered 
it  to  her  mafter. 

Held  no  good  evidence  to  maintain  the  adion,  for  the  demand 
ought  to  be  perfonal ;  and  delivery  of  a  demand  in  writing  to  the 
fervant  at  the  houfe,  is  no  good  demand  [a). 

Jefferyes  of  counfel  with  the  defendant. 

('}  te  JoQ^  ▼•  Marih»  4  Term  Rep.  465. 


Cafe  228. 

Execution  by 
thgit  may  be  ta- 
ken out  on  an 
old  judgment 
without  \Jcirt 


Cooke  againfi  Batthurfl:. 

TJ  P O N  a  judgment  above  a  year's  fbndiiig,  you  may  have 
an  iUgit  without  zfcire  facias^  but  not  2l  fieri  facias^  for  xiaX, 
on  the  elegit  they  enter  their  continuances  all  along  from  the  judg- 
ment; and  fo  was  it  ruled  in  this  cafe  upon  Mr,  Livesay's  rc*» 
port  and  Mr.  Saunders's  motion. 
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Hinton's  Caic. 


Cafe  229. 


CA  S  £  on  a  bill  of  exchange  agalnft  the  drawer  \  the  bill  not  in  tnaaioa 
being:  paid,  and  payable  to  J.  S.  or  to  the  bearer^  the  plaintiff*  againftt^ 

.    .  .0  '^rv-  ^r'  Anmts  of  ft 

brings  the  action  as  bearer.  bill  of  exchange 

And  upon  evidence  ruled  by  Pemberton  Chief  Juftia^  that  he*  ^^^^^ 
muft  intitle  himfelf  to  it  on  a  valuable  confideradon,  diough  among  plaintiff  muft 
bankers  they  never  make  indorfements  in  fuch  cafe  i  for  it  he  come  5crItioV*^' 
to  be  bearer  by  cafualty  or  knavery,  he  (hall  not  have  the  benefit  fo'  it.    ^ 

of  it.    (a)  Ante  S.  i8o. 

^  P0ft.437.44'- 

509.    3  Lev.  299,     I  Saik.  i%^.    t  Frecia.  157*    i  BaiT.45i.    3  Burr,  i  ^18. 

•  [  236  3 


(tf)  In  the  cafe  of  Hodgei  ▼.  Steward, 
Eafter  Term,  5  Will,  tt  Mary,  the  bol- 
der of  a  bill  of  exchange  payable  /•  btmrtr 
wat  permitted  to  recover  againft  tbt  drawer^ 
bccanfe  a  ct^om  that  fach  a  bill  is  afll^n- 
able  was  alledged  in  the  declaradon,  and 
coafeiTed  by  the  demurrer,  Skin.  346  ; 
and  the  way  and  manner  of  trading  in^^r- 
iituitr  flact»  may  be  taken  notice  of. 
Ford  ▼.  Hopkins,  i  Salk.  183.  although 
there  be  no  fuch  cuftom.  Clerk  v*  Mar- 
tin, I  Salk.  129.  Powel  v.  Pearfon.  But 
it  wat  afterwards  held,  that  the  bearer  of 
a  note  payable  to  a  particular  perfon,  sr 
hearer^  could  nor,  on  the  gtntrml  cufiom^ 
maintain  an  adion  thereon  in  his  own 
name  againft  the  maker,  Nicholfon  v. 
Sedgwick,  i  Ld.  Ray.  180.  Walmfley 
t.  Child,  I  Vesey.  343.  for  it  was  only 
evidence  of  a  debt*  Meredith  v.  Chute, 
•  Ld.  Ray.  760.  On  this  doubt,  whether 
■oces  of  band,  or  inland  bills  of  exchange, 
whether  payable  to  order  or  to  btartr^ 
urere  within  in  the  rar^snr  #/*  wurtbsntiy  it 
W4f  enaded  by  9  &  10  will.  3.  c.  17. 
chat  inland  biUs  ihould  be  put  upon  the 
fame  foot  with  foreign  bills.  Bull.  N.  P. 
271.  and  by  3  &.  4  Ann.  c.  9.  <*  that  all 
**  notes  in  writing,  whereby  the  drawer 
"  promifed  to  pay  any  other  perfon,  or 
**  order,  or  unto  bearer^  any  fum  of  money, 
**  it  (bould  be  taken  to  be  due  to  any 
**  peribn  to  whom  the  fame  was  ma«le 
**  payable,  and  be  affignible  and  indorfe- 
"  abie  over,  and  recoverable  in  the  fame 
**  manner  as  inUnd  bills  of  exchange  are, 
'*  according  to  the  cuftnm  of  merchants.** 
This  ftatute  however  was  held  to  make  a 
note  of  hand,  even  when  payable  /«  order^ 
only  evidence  of  a  valuable  confiderafion. 
Brown  v.  March,  Cilbert*s  Eq.  Rep.  154. 
^  H.  BL  Rep.  60a.  and  it  was  doubted  wbe. 


ther  a  note,  when  made  payable  f  hearw^ 
was  negotiable  within  the  meaning  of  the 
ftatute,  Morris  v.  Lee,  8  Mod.  361.  i 
Stra.  629.  a  Ld.  Raym.  1396.  but  it  is 
now  fettled  in  the  cafe  of  Grant  v. 
Vaughan,  Trinity  Term,  4  Ceo.  3.  that 
notes  payable  to  b9arer  are  by  law  nego. 
tiable,  and  that  the  biortr  of  them  may 
maintain  an  aAion  as  bearer  where  he 
can  entitle  hinfelf  to  them  on  a  valuabk 
confideration.  3  Burr.  1513.  i  Bl.  Rep. 
485.  See  alfo  Crawley  ▼.  Crawley,  % 
Freem.  257.  i  Burr.  452.  and  therefore 
an  innocent  holder  of  a  bill  or  note  indorfed 
in  blank,  or  payable  to  bearer^  (hall  recover 
on  it,  though  it  was  loft  or  ftolen.  Miller 
V.  Race,  i  Burr.  452.  Peacock  v.  Rhodes, 
Dougl.  632.  Price  y.  Neal,  3  Burr.  1354. 
I  Salk.  126.  except  he  fofter  fix  years  to 
elapfe,  Walmfly  v.  Child,  i  Veaey  344. 
or  it  was  originally  given  for  money  won 
at  play,  or  upon  a  ufurious  contra£^,  Lowe 
V.  Walker,  Douglas  735.  and  the  cafea 
there  cited;  but  otherwife  the  want  of 
confideration  cannot  be  averred  by  the 
drawer  or  maker  of  the  note,  except  the 
adlion  be  brought  by  the  ^ee^  or  the  note 
be  not  within  the  cuftom  of  merchants, 
Peaifon  v.  Ganell,  4  Mod.  242.  Jef- 
fries V.  Auftin,  I  Stra.  674.  Bull.  N.  P. 
'274.  See  alfo  the  cafes  of  Vere  v.  Lewis, 
3  Term  Rep.  183.  Collins  v.  Emmet, 
I  H.  Bl.  Rep.  313.  Minet  v.  Gibfon, 
3  Term  Rep.  485.  Gibfon  v.  Johnfon, 
J  H.  Bl.  Rep.  569.  to  625.  under  what 
circumftances  an  innocent  indorfcc  of  a 
bill  of  exchange,  or  hoider  of  1  note  of 
hand  made  payable  to  a  fi^itioui  paytt  or 
order,  may  recover  on  I'uch  bill  or  note, 
as  un  a  bill  or  note  payable  to  barer.  Sec 
Com,  Rep.  43.  57.  Skin.  41 1. 


R* 
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Cafe  230,      The  King  againji  Sir  Robert  Atkyns,  Sir  John  Knight, 

and  others. 

In  an  infnrma.     INDICTMENT  for  a  riot  at  BrlMy  in  affembling  dicm- 
tion  .gainft  are-  1  fg|y^   ^j  chufing  il/r.  Thonuts  Day  in  the  place  of  Sir  John 

corder  and  other    r  t     j  c  u-  -i.  l        "^r  r'' 

members  of  a      i^ATy^  for  an  alderman,  without  the  preience  or  privity  of  the 

corporation,  for    MaYOR,  &C. 
riot  ;ufly  af- 

fembiingand  SiR  RoBERT  Atkyns  in  peHon  movcd  in  arreft  of  judgment, 

aid"erman"with.  Thcy  only  fey  that  ^^fecundum  privilegia  concejfa  by  queen  Elizas* 

out  the  prefencc  "  beth's  letters  patents  they  ufed,  &c."  and  do  not  aver  in  faft  a 

of  the  mayor,  grant,  or  that  there  were  fuch  letters  patents,  &c.  nor  do  they  (b  much 

^rLV^iris^ot  ^^  '^y  *^^  '^  *^  antiqua  villa^  or  civitas ;  nor  fo  much  as  that 

fufficienttofay,  there  is  a  mayor  :  or  that  the  mayor  is  a  member  of  the  corpora* 

"^hat "  according  tion :  nor  that  it  is  a  corporation :  they  barely  fey  that  we  tpok 

"i^ges^Mntcd  "P^^^  ^^  ^°  choofe  another  alderman  in  the  place  of  one  that  was 

«*  by  certain  /«-  dead,  without  thc  privity  or  confent  of  the  mayor,  (a)    In*  die  mar- 

**  tert-atertf  ^    ""' 

**  the  mode  of 

«*  ek^ion  •       -  ,  -        /I-        ,-  11'  1.      rti 

«*  was  uied  to  be  they  were  a  corporation,  and  to  mew  how :  they  do  not  direoly 


gin  of  Janus  Bogg*s  cafe  {b)  as  it  is  printed  (which  I  take  to 

be  the  Lord  Coke's  opinion)  they  ought  to  have  prefcribed  that 

they  were  a  corporation,  and  to  fhew  how :  they  do  not  diredly 

"  in  the  prefencc  fay  there  wcrc  any  letters  patents  granted,  nor  (o  much  as  a  con-^ 

<•  &c!  a*  T^t^he  ^i'^^^^'i  which  is  naught  in  pleading  j  it  is  only  ^Jicundum  priviUgm 

*'  f-id  letter!  pa-  ".  conciffa  proy  fjfr.  pTGut  per  eas  mewn  to  the  jury  more  at  large 

**  cent  wi  I  m.  re  appears."     All  criminal  proceedings  muft  be  exaS,  and  this  is  me 

butttyurdi-    k.»"g's  count  or  declaration :  the  ftatutes  of  jeofeils  extend  not  to 

reaiy  tfvrr  that    them,  but  informations  are  exprefly  excepted  ;  and  if  informatioffit 

THicHAaTi^a  arc,  then  certainly  indictments  are  alfo:  it  fays  the  recorder  and 

the'c^roomion*   ^^c*^"*-"  ^^  ^^  privato  concilioj  but  it  is  with  the  mayor ;  where* 

and  (hew  thc       as  in  Bagg's  cafe  it  is  with  the  city  or  corporation.    The  indid- 

^«^«.  mcnt  fays  they  have  no  cuftom  (for  it  is  laid  negatively)  to  meet 

s.  C.3  Mod.  3.  about  any  public  bufinefe  without  the  fummons  of  the  mayor;  it 

»io.   ^^'"        cannot  be  a  cuftom^  ♦  for  that  muft  be  tvne  out  of  mind\  and  there 

10  Co.  92.         was  no^  fuch  thing  as  eledion  there  before  ^ueen  Elizabeth  time: 

Moor  849.         By  the  charter  the  Mayor  is  not  of  the  quoruniy  nor  is  his  perfon 

La«:h?^«8.  neccffary  at  the  cle£lion,  but  as  to  the  fwearing  of  an  alderman 

Saik.  497!  both  Mayor  and  Recordfr  are  of  r^e  quorum -y  and  fo  it  is  in 

4ierm  Rep.      their  charter  as  to  the  gaol- deli  very :  then  for  the  Mayor,  he  is 

^^^'  no  officer  at  the  common  law,  as  coroners  and  confcrvators  of  thc 

*  t  ^37  ]  peace  are ;  he  is  only  a  creature  of  the  charter,  and  has  his  being 

purely  thereby  [c)  his  name  is  but  major^  not  maximusy  and  the 

fame  as  prator  amongft  the  Romans,  which  is  from  pracedere : 

Then  as  for  a  corporation,  it  is  only  for  the  benefit  of  trade  that  it 

was  firft  inftituted,  {d)    and  fuppofe  a  corporation  made  and  no 

powers  given  them,  they  would  be  ^le  only  to  make  orders  for 

(s)  See  Dyer  279.  Latch.  229.  11  T.Spencer,  3  Burr.  iSay.  Rex  v.  Tom- 
Co.  14.  lyn.  Cafes  T.  H.  316.     Barber  ▼.  Rool- 

{b)  II    Co.  93.    S.  C.  I  Roll.  Rep.  ton,  Stra.  314.    Rex  v.  Smart,  4  Buir* 

473.  214.     S.  C.  Hughes  £nt.  273.  2241. 

(i)  1  RoU.  Abr.  514.  pi.  20«    bee  Rex  (lO  ^  Co.  125. 

tht 
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the  advancement  and  better  government  of  trade ;  they  cannot  fine  Kiv 
or  imprifon;  they  cannot  choofe  but  by  the  power  given  them  by  ^xJ^Vnt,' 
the  charter;  aiid  if  their  charter  give  them  no  power  to  choofe 
new  officers  on  the  death  of  old  ones,  they  cannot  do  it ;  though 
diere  be  an  opinion  that  they  may  in  fuch  cafe  \  yet  the  eafe  ofDun^ 
gamuH  (e)  in  Ireland  is  dire£l,  that  when  they  are  all  dead  the 
corporation  is  diilblved;  fo  that  die  fole  power  ariies  from  the 
eharter,  and  that  does  not  make  the  mayor's  prefence  neceilary : 
in  the  mayor  of  Oxford^ s  cafe^  (/)  they  whofe  power  is  to  conftitute 
a  court  only  can  fummon  it :  as  in  commiffions  of  peace  and  of  gaol* 
ddivery,  unlefs  there  be  a  claufe  nominating  who  fhall,  &c.  fo  they 
who  have  power  of  eledion  have  the  power  of  fummoning  the 
aflembly  or  meeting  for  that  purpofe.  As  to  the  mayor's  prefence 
I  know  no  neceffity  thereof:  I  confefs  there  is  the  cafi'  of  Hicks  [g) 
where  two  judges  are  of  opinion,  that  the  mayor's  prefence  is 
neceflary,  {b)  but  that  was  not  an  adion  or  mit  in  the  cafe,  fo 
that  it  is  none  of  the  beft  authorities,  nor  upon  any  argument,  for 
that  two  judges  oiily  were  prefent,  which  in  cafe  of  argument  is 
ufually  fufpended  till  the  court  be  full.  And  in  that  cafe  the 
mayor  was  abfent  at  the  time  of  the  death  of  the  alderman,  and  fo 
he  was  not  wilfully  abfent.  Nor  ^  do  I  find  that  they  were  indi&ed  #  r  238  1 
for  a  rhty  or  fo  much  as  blamed,  it  being  only  a  miftake  in  judg- 
ment ;  but  upon  a  complaint  a  writ  was  granted  for  a  new  elec- 
tion. By  the  ftatute  of  JVeJiminJier  the  firft^  eleSions  ought 
to  be  free,  and  he  cited  likewife  Eden's  cafe  in  Cro.  EUtu 

Pemberton  Chief  Juftice.  This  would  have  done  better  on  a 
demurrer,  than  now  after  a  verdicEl.    Adjoumatur, 

It  was  afterwards  moved  again,  and  the  Court  agreed  the 
indi£fanent  to  be  vicious  for  want  of  a  recital  of  the  letters  patents ; 
and  the  frout  per  eofdem  to  be  ill. 

DoLBBK  Jujiice  cited  a  cafe  of  an  indidlment  for  a  forcible  entry, 
where  it  was  faid  exiftens  liberum  tenement,  fuum  prout  per  indin^ 
turam  quandam  dot.  &c.  juratoribus  prad.  monflrat.  plenius  liquet 
et  apparet ;  and  tliat  was  held  ill ;  and  judgment  ftayed. 

Sir  Robert  Atkyns,  on  the  Lord  Pemberton's  and  his 
brother's  jperfuafion,  refigned  his  recorderihip ;  which  was  all  that 
the  city  olBriJlol  aimed  at  by  their  indi&nent. 


&' 


t)  ccdon,  I  Roll.  Abr.  514* 

J)  Litclu  (A)  See  4  Com.  Dig.  Sto.  ediC  "  Fran- 

ll)  The  caie  of  the  majror  of  Lauii-      chicoi.**  (F.  %u) 
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Cafe  231.  Middleton  and  others  againfi  Whitehead. 

jfjkw^hytS.  INDEBITATUS  assumpsit  brought  by  the  affignees  of 
Bilfe'^Lft  bS"*'  the  commiffioners  of  bankrupts  of  one  Li^aty  tor  money  received 
^^tothe  ^  ^  pbuntiff*s  ufe:  on  the  trial  it  was  hMy  that  the  dedaratiofi 
bankrupt,  ought  to  have  been  fpecial^  it  having  been  received  to  the  bank- 

Cm.  Cir.  187.    jcupt's  ufefc 
Lotw.  ^74. 
6  Mod*  131.    1  Salk«  ui.    %  Com.  Difw  40. 

Cafe  13  2.  Peters,  qui  tarn,  agairifi  White, 

On  a  faggeftion  ACTION  rf  debt  upon  the  ftatute  of  23  Elix.  c.  i.  for  twenty 
^^ialfef  pounds  a  month,  for  not  coming  to  diurchj  vcrdift  for  the 

the  plaintiff;  on    plaintiff. 

%X  EUs.  c  I.  the  _^      1^1  r         n  •         />         />       • 

court  wiu  allow         The  defendant,  upon  a  luggeltion  of  cenformttf^  prays  leave  and 

the  defendant  time  to  enter  fuch  plea  on  the  Roll,  whidi  afto*  lome  debate 

S?S£r*'  ^^^  permitted  by  the  Court,  laying  they  might  demur  thereto; 

Ante  179.  hut  diey  not  putting  it  in,  die  {Jaintiff,  for  vfh^  I  was  of  counfel, 

Poft.331.  entered  Itis  judgment. 

AnsmiHapttrtU  Thereupon  they,  in  the  vacation  time,  petition  my  Lorq  Cham« 
in  chancery  on  CELLOR  FiNCH  for  an  audita  quirelaj  and  •  there  is  a  Jiat  for  that 
^ngttch^i.    only  i  however  they  get  tf/^f  and  ^/«^^r//A^i 

bad.  I  Roll.  Abr.  31 11.    Moor.  S50.    i  Roll.  Rep.  383.    %  Bulft.  lo.    F.  N.  B.  104.  Cro. 

Elix.  33. 

*  [  ^39  ] 

ifafrnperftdw         And  I  MOVED  for  the  quafhing  of  it,  fordiat^  if  upon  examina* 

be  granted  to  an  tion  in  this  court,  it  appears  that  the  audita  querela  lies  not,  this 

uj^n'the^l^ft  ^'J"^  "*y  S"*^  *^  without  foTcing  the  other  fide  to  demur;  and 

cf'otmrt/Mcms,    fo  vwis  it  done  in  the  cafe  of  Tovey  v.  Jdajy  2  Bulft.  140.  (vriiich 

before  bail  cafe  they  cited  on  the  odier  fide,  that  bail  might  be  taken  as  it  was  in 

r^"  ar. "  "  ^'    ^^  cafe)  Thcrc  debt  was  brought  on  a  fingle  biU,  and  after  judgment 

F.  N.  B.  104.     *c  defendant,  being  in  execution,  brines  his  au^ta  querela^  and 

Jones  378.  upon  a  fingle  averment  of  payment  made,  he  was  bailed,  and  the 

I  Saik.  191.       p^intiff  comes  into  court  and  moves  for  fome  remedy,  for  that 

*«^tSfJ^*f'       fuch  plea  againft  a  fingle  bill  is  not  good;  et per  Curiam  the  writ 

/«••  [z.\^.)"^*'    was  qualhed,  and  the  bail  taken  off  the  file,  and  the  party  being  in 

court,  taken  again  in  exeaition,  and  an  attachment  granted  againft 

the  attorney  who  profecuted  it,  for  that  no  audita  querela  ^ought 

to  be  allowed  but  in  open  court;  {a)  the  venire  facias  cannot  be 

returnable  in  any  other  court  than  where  the  judgment  is  vriiereof 

the  party  complains,  nor  can  nor  ought  a  fuperfedeas  to  go  till  the 

parties  and  plaintiff  be  allowed  in  diis  court  and  bail  put  in:  here 

they  have  tacked  a  fuperfedeas  to  their  venire  facias.    In  the  cafe 

of  Baier  v.  O^eWy  2  Eul/U  120.  where  on  a  fuggeftion  in  chancery 

(«}  X  Bulil.  140*    a  Bulft.  97* 

on 
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on  an  audita,  quenla^  they  obtained  a  fuperfedfos^  as  th^  did  hflrc,       ?»t»*^ 
this  proceeding  is  cenfured,  and  a  great  dqubt  is  made,  if  the  wrty      wJi't^ 
being  in  execution,  fhould  be  thence  difcharged  by  fuch  a  juper- 
pi$aiy  whether  it  would  not  be  an  efoape?   £t  peRt  Curiam, 
.TYisJuperftdeas  was  certainly  irregular. 

But  the  queftion  no^  is,  if  we  {hall^  upon  taking  bail,  ftajr  ^.  If  tbe 

As  to  that  I  URGED,  that  before  allowance  of  the  writ  the  court  ^X^**^** 
does  alway  examine  whether  it  lies  or  no,  and  fo  are  the  books,  \f  th^%f»f^tm 
as  is  the  cafe  alfi>  of  Cowley  v.  Lydiatj  2  Bulji.  97.    The  end  of  onitUin^u^ 
putting  in  bail  is  to  anfwer  the  condemnation  if  they  do  not  pro-  ^^^ 
Cbcute  it  with  efib& ;   and  then  it  is  when  the  matter  alledged  is 
doubtful,  and  an  iffue  to  be  tried  concerning  fome  fa£b ;  but  here 
jve  agree  the  b£t  fo  as  they  pretend,  but  we  fay  that  ought  not  to 
hinder  the  plaintiff  of  his  execution ;  aini  in  all  the  cafes  that  I  *  [  140  j 
can  find,  they  *  firft  argued,  whether  an  audita  querela  did  lie  upon 
the  fuggeftion  they  made  for  their  venire  fiiciasy  before  its  allow- 
ance by  the  Court,  {b) 

Whereupon  the  Court  faid,  why  {bould  it  not  lie  in  this  cafe  ?* 

To  that  I  URGED,  that  as  for  the  king's  part  it  could  be  n^yex  A  defendant 
avoided  by  an  audita  querela^  they  muft  plead  it,  and  as  to  the  other  !^^  judgment 
riiey  could  have  no  advantage  of  it  any  way,  it  being  after  judg-.  onTyai /!12^* 
ment ;  now  as  to  the  king's  part  he  has  no  remedy  out  by  pietir  a^ion,  cannot 
tion,  and  fo  is  it  in  the  cafe  of  Shoyle^  qui  tam^  v.  Dr.  Fofter^  2  Bulft.  ^""J^^^  '^^^ 
325.  Then  as  to  the  informer's  part  it  cannot  lie,  becaufe  the  conr-  ruggcftiofTof 
fbrmity  is  laid  to  be  before  judgment,  and  he  might  have  pleaded  conformitj,  for 
it  before  judgment;  and  it  is  a  rule,  that  you  {h2l  never  have  an  ^^^y^^^°^} 
audita  querela  upon  any  caufe  whereof  you  might  havie  taken  ad-  difchargVof  the 
vantage  by  pk^  (f)  before  judgment.  king'ipart.of 

the  penalty. 

Et  per  CuRiAMv^^That  is  a  true  and  a  good  rule,  but  your  jones  90. 
judgment  is  of  Michaelmas  Term^  though  figncS  the  laft  day ;  and  Moor  662. 
fo  as  to  purchafors  it  binds,  but  from  that  day  by  the  (latute  29  5  p°!^^* 
Car.  2.  c.  3.  of  frauds  and  peijuries  ;  yet  as  to  this  purpofe  it  I  Term.  RcL 
,  (hall  relate  to  the  firft  day  of  term,  and  fo  their  conformity  is  within  173. 
the  rule;  feeing  the  19th  of  November  is  fubfequent  to  the  judg-   ridd's. Pradl. 
ment;  **  • 

Then  I  urged  another  rule,  that  there  ought  to  be  fome  deed  An  evdlta querela 
under  hand  and  feal,  as  defeafance,  releafe,  or  the  like,  to  eround  "'^y  **^.  fo"n<*c4 

^.1%  I  '  &  on  the  b  flj^p's 

the  audita  querela  upon.  eerf,fcateofo,n> 

DoLBEN  Jujlice  faid.  That  is  true  too,  but  here  is  a  certificate  J '!l'^^ 
under  hand  and  feal  of  the  bifhop,  which  anfwers  that  rule.  cro.  £11^*^33. 

Then  as  to  the  merits  of  the  caufe  he  comes  too  late,  for  now  a  recufant  after 
it  is  become  res  judicata^  the  penalty  is  attached,  and  there  is  a  judgment  on  a 

qui  tarn  aOion 
on  23  Elia.  c.  i.  cannot  have  an  audita  querela  to  prevent  execution^  or  a  certificate  of  eonformvy,  tor  he 

might  have  pleaded    it  in  the  aflion. 1   Roll.  Abr.  306,     Moor.  536.     Ray  S9.     i  Sid.  41. 

1  WiJf.  98.     I  Salk.  264.     I  Com.  Dig.  ««  jiudita  querela*'  (C.) 

(O  I  Bulft.  140.    Moor  354.         (f)  aMod.aa.M2.    a  Salk.  653.    i  Wilf.  98. 
•  debt 
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PiTiBt       Jett  due  to  the  informer,  which  his  executors  may  take  adi^ant^ 
w7i'ti.       of  if  he  fhould  die,  by  23  £//«.  c.  i.f.  10. 

But  note,  he  is  not  within  that  ftatute,  for  it  is  before  judg- 
ment ;  alfo  there  the  words  are  ^  arraignment  and  trial,"  which 
refer  to  an  indi£bnent  only,  ours  is  an  adion  of  debt :  and  by 
3  Joe.  e.  4.  y!  17.  he  cannot  be  helped,  for  ours  is  an  adion  not 
an  indi£bnent ;  ours  is  brought  on  the  23  EUz.  c.  i.  and  not  on  that 
ftatute,  as  the  words  of  diis  provifo  require  it  fhould  be,  for  the 
words  are,  ^^  fo  indicted,  in  fuch  manner  and  form  as  if  this  z8t 
^  [  241  j  <<  had  never  been  made  \*^  now  our  a^on  ^  would  have  held  good 
if  that  a^  of  parliament  had  never  been  made ;  and  there  it  is 
^  receive  the  iacrament;"   fo  that  he  can  never  take  advantage 
of  the  claufe  in  this  a£t,  unlefs  he  receive  the  (acrament,  which  he 
has  not  done.     Alfo  by  i  Jac.  c.  i^  f.  2.  which  is  die  largeft 
and  moft  beneficial  claufe  for  conformity^  and  moil  infifled  upon  of 
the  other  fide  in  thefe  words,  ^  that  if  any  that  is  or  fhall  be  a  re« 
^  cuiant,  fhall  fubmit  or  conform  him  or  herfelf,  and  become  obe« 
^  dient  to  the  laws  and  ordinances  of  the  church  of  England^  and 
^  repair  to  the  church,  and  continue  there  during  the  time  of  divine 
^  fervice  and  fermon,  according  to  the  true  meaning  of  the  fbtutes 
^^  in  that  behalf  in  die  (aid  late  queen's  time  made  and  provided, 
^<  that  then  every  fuch  perfbn  for  and  durmg  fuch  time  as  be  or  fhe 
^<  fhall  continue  in  fuch  conformitv  and  obedience,  fhall  finom 
^  diencefbrth  be  freed  and  difcharged  of  and  from  any  the  penalties 
^  and  lofles  which  the  fame  perfbn  might  otherwife  fuftain  or  bear, 
"  in  refpeil  or  by  reafon  of  fuch  perfon's  reculancy."    This  can- 
not help  him  for  thefe  reafons :«— First,  The  words  are  pkinly 
relative  to  former  laws,  and  thofe  laws  lay  before  judgment.-— 
Secondly,  It  feems  defigned  to  difcharge  a  conforming  recuEmt 
from  the  incurrine  penalty,  and  no  more. — ^Thirdly,  It  muft  be 
during  fermon,  vmich  his  certificate  reaches  not  to ;  and  it  will  be 
an  abfolute  difcouragement  to  all  fuch  fuits,  if,  after  the  prefenter 
has  been  at  fo  much  charges  as  to  bring  it  to  a  determination,  and 
proved  that  he  has  forfeited  a  hundred  pounds  for  an  offence,  and 
the  court  judges  fo  to,  and  yet  upon  a  flrained  conflru^on  he  fhould 
be  ffaripped  of  all  the  fruit  of  his  a^on. 

Mr.  Pollexfen  praying  time  to  fpeak  thereto,  the  Court 
bid  him  move  at  pleafure* 

But  in  the  mean  while  the  defendant  compounded  die  matter,  and 
gave  my  client  fixty  pounds,  and  there  it  ended. 


Row 
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♦  Row  againjl  Ruffcl.  Cafe  23  j. 

'TRESPASS  for  a  battery  in  EJfex^  laid  in  AftddUfix.    The  AhurrijUrhMM 
venue  was  changed  upon  me  common  affidavit.  h'fil^*'***  •* 

Mr,  Saunders  moves,  that  die  plaintiff  being  a  barrifter  at  SSJ^ft^  j^, 
law,  the  venue  might   lie  in  Mtddlefex  fecundum  ,privilegiumy  his  mired  from 
attendance  being  fuppofed  requifite  on  the  courts  here.  pradice. 

AntCf  176* 

..    And  granted  accordingly,  although  it  was  alledged  that  he  had  ftSaik.668. 

difcontinued  his  pradice,  and  lived  in  the  country  for  many  years  ^T^f  671. 

paft,  yet  becaufe  he  had  been  a  practitioner  here,  it  vras  ordered  to  *    *"**  *^* 
iic  in  Mtddlefex. 

Ovcrbury  againji  Ovcrbury.  Cafe  234, 

TJPON   an  appeal  before  fentence  to  the  ddeeates,   it  was  The  birth  of* 

ADJUDGED,  that  if  a  man  make  his  will  and  difpofe  of  his  child  It  m  virtual 
perfonal  eftatc  amongft  his  relations,  and  afterwards  has  children  and  J^u/lSf^ 
dies,  that  this  is  a  revocation  of  his  will,  according  to  the  notion  of  property, 
the  civilians,  tliis  being  an  inofficiofum  tejianuntum  {a).  piowd.  343. 

Salk.  59&. 
%  Atk.  a6S.  271.    I  Peer  Wmt.  304* 

(tf)  A  will  devifing  rca]  eftate  may  be  Standing,  %  WilC  8S.  hot  ai  the  concur* 

'Virtually  rtvolted   by  the  fame   alterati-  rence  of  thele    two    circumftancet  only 

en  in  the  circumftaoces  of  the  teftator*i  raifes  a  fr^wmptlom  of  the  teftator*i  inten- 

family  as  will  revoke  a  will  difpofing  of  tion  to  revoke  hit  will,  that  prefumptiony 

perfonal  property,  Brudenel  v.  Bougbcon,  like  all  othert,  may  be  diftroyed  by  evi- 

%  Atk*  168.   Brown  v.  Tbompfon,  Swinb.  dence  of  the  contrary,  Brady  v.   Cubits 

535  >  *"<}  it  feems  to  be  fettled  chat  the  Dougl.  31.    It  hat,  however^  been  lately 

idteratlon  frefmmed  from  a  fubfequent  wur-  determinedy    chat  a  Juifefuent  wunimp 

riages  and  the  hirth  of  a  cbild^  are  the  only  and  the  birth  of  a  pMumtui  child,  tnc 

circumftancrs  fufficienc  for  this  porpofe,  wife  of  the  teftator  bemg  p^fimtm  eneme 

Lugg  V.  Lugg,  %  Salk.  592.  t  Ld.  Raym.  at  the  time  of  hit  deadly  it  an  implied  re- 

441.    Eyre  V.  Eyre,  i  Peer  Wmi.  304.  voeationofawilL  Mich.  Term,  34  Geo.  3. 

£rown  v.  Thompfon,  Cafes  in  £q.  413.  5  Term  Rep.  49  to  64.  But  marriage  alone 

Tullen  V.  Hufband,  1  £q.  Cafes,  4r3 }  for  is  a  revocation  of  the  will  of  xfemtfu^  Ho- 

wmrruig*  alone  is  not  fufficieot,  Wilkin-  defen  v«  Lloyd,  %  Broini*s  C.  C.  534*  and 

ion's  cafe,   i  Vem.  23.    Wellington  v.  fee  Ewbank  v.  Hattenwell,  %  Bro.  Ca.  Ch» 

Wellington,  4  Burr.  1165 ;  nor  even  amr-  %to%  514.     Lawraact  v.  WaUisy  %  Bro. 

rtagt  and  the  htrth  of  children  who  die  in  Caf.  Ch«  319. 
Che  lifetime  of  the  teftator.   Driver    v. 


■  againfi  —  Cafe  ajjt 

Jn  Chancjerj. 

•|T  a  man  devife  a  perfonal  eftate  bv  his  will,  or  thereby  raife  Onadevife  of 

money  out  ofhislandto  be  difpofed  among  his  younger  chil-  money  to  be  dir« 

Jren,  according  to  the  difcretion  of  two  or  three  perions;   de-  Pof<^  anoiig  the 

dren,  at  the  difcrtiion  of  the  execaton,  the  diftribotioo  (hall  be  rtrml  Tju  Ch.  X9o     1  Vmnt  ^ 

»33.    gAd&6i9.    3  Bro.  Caf.  Ch.  401. 4*6.434.    a  Bio.  Caf.  Ch.  3$,  266,  *'    •  ▼w^  j». 

creed 
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--        creed  by  the  Lord  Chancellor,  that  the  diftributioii  fhould  be 
- .  ^*.  equal  {a). 

(«)  See  Peat  v.  Chapmuy  i  Vetey,  54x* 


Cafe  ^36.  ♦  Palmes  againfi  Kcbelthwaytc. 

♦  r »«  1 

*^     "  •*  Trhity  Terrhy  34  Car.  2.  Roll Z^^^• 

Caie  for  dl-      /^  A  SE  for  diverting  a  watercourfe  from  the  plaintiff^s  mill,  With 
^fe'^^T"  ^^}y  ^  ^^^'^  ftfaUt  currtre^  and  does  not  fay  it  was  aHtiquum 

Met  itfola         moUndinum. 


rHrf  5  for  being       Argued  that  this  was  onlv  a  pofleflbry  aftion  and  need  fay  no 

•8»«"ft»jy>ns    more:  the  cafe  of  Earl  oi kutland v.  Bowler^  Palnu  290.  is  cx- 

J^JJ^fe.     prefsly  the  fame  declaration,  and  held  good ;  and  there  was  ui|^ 

i^iifuffidenL  LuUreh  cafcy  4  Co.  I  Leon.  373.     Symonds  v.  Seaborne^  Cr9.  &r. 

S.C.  Poft,  249.  325.  575,     Sands  v.  Trefujisy  Cro.  Jac.  499. 

S*  C«  I  Show*  . 

C4.  Adjournatur. 

S.C.  3Mod.4S. 

S.C.  3  fier.  133.      S.C.  Garth.  S4.      S.  C.  Comb.  9.      S.C.  Skin.  65.  175.    S.C.  Holt  $•     6  Mod* 

311.    a  Vest.  292.     3  Lev.  133.     to  Co.  59.    Cro.  Jtc.  43.  123.     Owen^  109.    Skin.  21 3.  621.  3 14» 

Cro.  Car.  500.  575.    4  Term  Kcp.  718. 

Cafe  2J7.  Hardle  agaitift  Pawling. 

Hftcbadmas  Ttrm^  32  Car.  2.  Roll  90.  jS.  ^. 

Iftenintintail  P^RROR  on  a  judgment  in  the  court  of  Common  Pleas,  in 
^/fMfMMtfae  *-*  npUvhi  for  aide  taken  at  Soutbpetherwln :  avowry  that  the 
^ar^  for  ^^^^  WHBRfe  is  Aree  acres,  parcel  of  a  meffuage,  or  tenement, 
life,  not  war-  with  die  sppurtenances  in  TregoviU  in  die  parKh  of  Southpetberwin ; 
ranted  by  the  and  Aat  Tbvmas  TrigiAvick  was  diercof  feifed  in  the  twenty- 
\T^xT.^^  fourdi  year  <^J^in  Elizabeth^  and  conveyed  die  fame  to  Abbun 
die  without  and  Ciurtney^  and  their  heirs,  to  the  ufe  of  himfelf  for  life,  and 
jffue,  a  furrender  ^ifterwards  to  Nicholas  Tngedwick  his  fon,  and  the  heirs  of  his  body, 
"alftVor  ^elo  ^^  aftetwards  to  Joan  Cooke  in  tail ;  and  after  that  to  Roger  Tnged- 
the  remainder  wick  in  tail,  and  to  Jobn  Tregidwick  in  tail ;  and  aft:erwards  to 
maninuil  will]  ff^Hiam  Lower  and  yobn  Tre/ey  in  fee:  that  Thomas  died  feifed, 
MmiS^J^,  that  Nicholas  entered,  and  die  laft  day  of  November^  in  the  thirty- 
,an«theTerore*he  firft  year  of  Queeri  Elizabetby  demifed  the  meflliage  to  IVtiliem 
cannot  bar  hit  Jordan  and  Grace  Jordan^  during  the  lives  of  them  two,  and  the 
fl!ffering^a  com-  logger  Uver  of  them  j  that  Nicholas  on  die  tenth  of  January^  in  the 
mon  recovery  firft  year  of  Jomes  the  Firjly  died  without  ifluc,  the  rcverfion  dc- 
with  fingle  fcendmg  to  j9an  Cooke^  who,  on  the  eighteenth  day  of  Marcb^  in 
I^  biL^s  ^      *<^  fixteendi  year  of  Janus  the  Firft^  for  fervice  done  her  by  Jane 

au.W  to  hit  cftate  in  tailhy  Kcepttnce  of  the  rnnender,  be  is  not  in  pofleflion  s  but  a  leafe  for  years  madt 
by  fuch  /emainder  into  in  eail»  to  commence  after  the  grant  for  life,  fluU  be  good  againft  him  by  el^oppel.*— -> 
S. C.  r  Vent.  358.  S.  C,  Skin*  »•  6ft.  ft  And.  39.  ft  RoU  Abr.  420^  Co.  Lit.  359.  1  Leon.  37.  93. 
Co.  LU.  349.     ^GMhDig.  •«  Remitter,*'  (c  5.) 

Mallet^ 
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Mallit^  and  for  mone^  paid,  did  grant  to  Trtfufy  and  Samfon^  the      Haebic 

mcfluage  for  ninety-nine  years,  if  Jane  MtlUt  modd  fo  long  live,     p^wtiwo. 

to  begin  at  the  end  of  the  former  leafe  to  J^rdan^  rendering  eight  * 

(hillings  annually,  and  *  two  capons  at  Mtcbaelmas  every  year,  of  *  L  ^44  J 

the  value  of  two  fliillings,  and  one  day's  work  in  feed-time,  and  one 

day's  work  in  harveft :  and  afterwards  William  and  Grace  Jordan 

furrender  to  Joan  Cooke^  and  Chrijiophir  her  fon,  their  eftate,  upon 

condition  for  payment  of  one  hundred  pounds  ift  Aprils  17  Jac.  by  vide  ante. 

which  Joan  Cook  was  felfed;  that  me  and  her  fon  Chrijiopber^  HarrTiT. 

Mich.   17  Jac.  fufFered  a  common  recovery  with  a  fingle  voucher,  W«J»y»9»* 

which  recovery  was  to  the  ufe  of  Joan  Cook  and  her  heirs ;  and  that 

afterwards  Joan  Cook  and  her  fon  Chrijiophery  and  Nicholas  the  fon 

oi  Chriftophtry  and  Anthony  Cook,  and  Leonard  Trefey^  for  3  A  bs.  i^d. 

granted  the  meiTuage,  &c.    by  deed  to  JViUiam  Hardii  and  his 

heirs ;  that  William  and  Grace  Jordan  did  attorn ;  that  William 

Hardy  dies,  leaving  John  Hardy  his  fon  and  heir ;  John  Hardy 

demifes  to  John  Hicks  and  his  heirs ;  that  Grace  and  WslEam  Jordan 

died ;  that  Trefujis  and  Sampjon  entered ;  then  John  Hicks  dies,  and 

the  land  defcends  to  John  his  fon ;  who  by  bis  will  in  writing  de- 

vifes  it  to  the  aforefaid  John  Hardy^  and  his  hdrs,  and  dies ;  and  juf- 

tifies  the  taking  for  five  years  rent,  vix.  forty-four  (hillings  per  an^ 

num. 

Hereto  there  is  a  demurrer;  and  judgment  quod  nil  capiat  per 
breve  \  and  writ  of  enquiry  according  to  the  Oxford  A£iy  17  Car.  2. 
c.  7.  and  no  judgment  de  retomo  habendo. 

FoLLEXTEV  for  the  plaintiff  took  two  exceptions  to  the  (deading, 
as  to  its  form. 

First,  That,  in  the  avowry,  the  furrender  is  (aid  to  be  to 
Joan  and  her  fon  Cbri^opher^  whereas  the  reverfion  was  in  J0an 
alone. 

Secondly,  It  is  faid  that  Joan  and  others  did  infeofFand  mnt 
to  Hardyj  whereas  of  their  own  (hewing  Joan  only  had  die 
title. 

As  to  THE  SUBSTANCE  the  cafe  ftands  thus:  Tenant  in  tail 
makes  a  difcontinuance  for  life ;  the  reverfion  in  fee  defcends  to  die 
tenant  in  tail  in  remainder ;  then  he  makes  a  leafe  rendering  rent, 
and  the  tenant  for  life  furrenders  upon  condition  to  him ;  then  a 
recovery  is  had  with  a  fmgle  voucher  to  the  ufe  o^  &c. ;  dien  the 
tenant  for  life  dies,  and  an  avowry  is  for  the  rent :  now  if  the 
tortious  reverfion  be  gone,  then  the  rent  is  likewife  gone  {a).  The 
difcontinuance  being  but  upon  a  condition,  and  that  defeated  >  ^  ^  f  245  1 
the  entry  of  the  rightful  party  is  lawful  (*).  The  eftate  for  life 
was  gone,  and  Joan  remitted,  and  fo  (he  was  tenant  in  tail :  he 
agreed  that  where  the  difcontinuance  was  in  fee,  the  taking  back  of 
the  eflate  will  not  do  it :  the  recovery  vras  nai;^t,  becaufe  Joan 

(«}  Lit.  U6t.  632.    Co.  Lit  336.  {i)  3  Co.  43. 

cnljr 
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HAKDiK  jynly  was  tenant:  by  Jordan^s  furrender  the  diTcontinuance  is  gone, 
Pawliko*  ^Y  ^^  rrmitter  the  rent  on  die  Icafe  for  years  is  gone  (r ).  By  the 
furrender^  the  eftate  for  life  is  extin^l,  and  therefore  Joan  Cook  muft 
be  remitted,  and  the  condition  annexed  to  the  furrender  cannot  hin* 
der  the  remitter  \  for  die  difcontinuance  being  once  purged  can 
never  be  revived :  if  Joan  be  remitted  the  rent  is  gone,  beoiufe  the 
wrongful  reverfion  on  which  it  depended  is  gone ;  for  there  ought 
to  be  a  privity  of  eftate  to  preferve  the  rent ;  which  &ils  here  {d). 
And  if  there  be  no  remtter^  then  Joan  being  not  in  as  tenant  in 
tail,  but  of  a  tortious  eftate  by  dtfcontinuancey  and  coming  m  as 
tenant  to  the  pracipe^  and  not  as  vouchee,  the  recovery  is  naught  (/)• 
He  agreed,  that  if  {he  had  been  tenant  in  tail,  her  ton's  joining  as 
tenant  to  the  pracipe  would  not  vidate  the  recovery,  according  to 
die  cafe  Eure  v.  Snowe  [f).  Then  as  to  the  pleading  it  is 
double  (f  )• 

Mr.  Saunders  for  the  defendant  agreed  it  a  remitter j  but 
argued  that  the  rent  continued  notwithftanding ;  for  that  the  rent 
was  good  againft  Joany  and  by  the  common  recovery  it  is  confirmed^ 
and  die  feoffee  (hail  never  avoid  it  {b). 

jfdjournatur. 

It  was  afterwards  argued  a^ain,  and  a  difference  beii^  taken  was 
infifted  on  between  a  rent  ifliung  out  by  way  of  refervadon  and  the 
grant  of  a  rent. 

The  Lord  Chief  Justice  declared,  that  there  can  be  no  r^- 
mitter  aeainft  a  party's  non-acceptance,  where  the  perfon  is  of  full 
age  and  his  entry  not  lawful ;  and  Joan  Cook  being  not  remitted,  the 
recovery  could  not  bind  the  ifliie  m  tail,  for  fhe  was  then  ieifed  of 
ancsdier  eftate,  vix.  a  tortious  fee,  (he  beine  a  tenant  to  the  pratipe ; 
«  r  lAh  1  otherwife  if  flie  had  been  a  vouchee^  *«— ^^r^  this  cafe  \  and  fee 
•^  ^^  -*    die  books. 

Mjoumatur.  (i), 

(c)  Co.  Lit.  333*  €2.    And  this  It  confinned  by  Yzsttkih. 

(4)  Co.  Lit.  318.    Moor  9S.  who  reports,  that  <<  at  to  the  recovery  it 

{e)  Cuppledike*!  cafe,  3  Co.  5.  «  was    held    clearly   good,    akhoa^h   a 

(/)  Plowd.  514.     iSViiier'tAbr.214.  **  ftranger,  who  had  nothiag  ia  the  land, 

Creufe  on  RecoTeriet,  204.  sio.  ««  waa  made  tenant  to  the  fr^tipe  with 

{g)  Partridge  v.  Strange,  Dyer,  74.  pi*  **  the  tenant  in  tail  j  for  the  recompence 

19.    Rex  ▼.  Corporation  of  the  Trinity  <<  in  valoe  ihall  go  to  him.  who  loft  the 

liooie.  Trinity  Term,  14  Car.  »•     1  Sid.  **  eftate,  and  being  a  common  aflurance  it 

54.86.     I  Keb.  137.  250.  270.  300.  <'  is  to  be  favourably  expounded.**     S.C« 

{b)  See  the  cafe  of  Ewer  v.  Snow,  obi  i  Vent.  35S.— Mi.  Holt,  who  argoed 

fup.  for  the  pjamtiff',  laid  he  wrould  ooc  infift 

(i)  This  cafe  was  argued  again  in  the  upoA  the  wmuer  tftsw  %  and  the  excep- 

Hilary  Term  following  ;   and  Skinkzx  tion  to  the  pleading  was  afterwards  over* 

.  reports,  that  the  Couar   held  plainly  rnled,  and  judgment  giTcn  for  the  avowaal. 

that  T^M  Cvok  was  not  remitted  by  accept-  S.  C.  Skin*  63.    See  Lincoln  College  cafe, 

ing  the  furrender,  nor  the  eftate  uil  harnd  3  Co.  58.    Oriffin  v*  Stanhope,  Cro»  Jac 

hy  her  fuffeting  the  recovery.    S.  C.  Skin.  454. 

Tht 
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The  Duke  of  York  againft  Pilkington,  Gafc  ajS. 

tCANDAL.  Magnat.  for  that  there  being  a  difcourfe  con-  To accufc  t  pccf 
cerning  the  plaintiff,  the  king's  only  brother  and  heir,  and  one  of  difaffcaion  t» 
of  the  chiefeft  peers  of  the  realm,  the  defendant  faid  of  him,  "  He  [J'aa^onabte*"' 
**  has  burned  the  city,  and  is  now  come  to  cut  our  throats :"  Upon 
a  direa  and  full  proof  by  Sir  fVilliam  liooker^  and  Sir  Henry  Tulfej  r^cSWnA^.* 
aldermen  of  London^  he  was  found,  by  a  jury  of  Hertfordjhire  gen- 
tlemen, to  be  guilty ;  and  damages  ^.  100,000.    And  the  laft  day  of 
cerih  be  rendered  himfclf  in  difcharge  of  his  bail. 


Dixon  againft  Thompfon*  Cafe  239. 

A  C  TION  of  the  cafe  for  the  malicious profecution  of  a  fuit  in  To  an  aftionfor 
^^   an  inferior  court  without  caufe  :  The  defendant  pleads  that  the  *  «».^cious  pro- 
plaintiff  was  indebted  to  him  by  bond  in  the  fum  of  fix  hundred  PL"Brtharthe 
pounds^  et  pro  recuperation^  ejufdem^  &c.  aaion  was 

brought  to 

Demurrer  to  it^  becaufe  he  does  not  fay  exprefslv  that  the  mo-  'ccovcr  a  debt 
ney  was  due  and  recoverable,  for  it  might  be  (arid  the  feft  really  put'SkdVbg'*' 
was)  that  the  day  of  payment  in  the  condition  of  the  bond  was  not  that  the  money 
come.  w*  ^<v  «nd 

unfatisfiedy  it 

Jdjournatur.  ^^^' 

Ante,  144,  154, 
I  Saund.  2i8,  2x9.     1  Salk.  14,  15,  2X.    A  Salk.  456.    2  Jo.  131.    6  Mod.  261. 

J^BMBBRtoN  Chief  Juftice.     That  wherefoever  the  plea  amounts  Spedtl  plead- 

CO  the  genital  ijfue^  there  you  may  demur  is  a  fallible  rule ;  for  where  *"^' 

cvef  there  is  a  matter  of  law  in  it,  which  may  inveigle  the  jury,  they  5  Mod.  177* 
may  plead  xtfpecially^  as  "  entry  and  fufpenfion*" 


Ofbome  againft  JeromCi  Cafe  240. 

C^  R  R  O  R  on  a  judgment  in  ajfumpfit  in  an  inferior  court.     The  A  declaration  ia 

*-•  declaration  ftated  that  he  was  indebted  at  jD^riy  within  theju-  f^eTi^r  court 

rifliftion  of  the  court,  for  divers  wares  fold  and  delivered,  and  be-  for  goods  foM 

ing  fo  indebted,  did,  at  Derby  aforefeid,  within  the  jurifdiftion  of*  1^"^^' ^Jj**^*** 

the  court,  aflume  and  promife ;  and  affigned  for  error,  that  the  goods  JJ^y  ^refold* 

were  not  alledged  to  be  fold  and  delivered  within  the  jurifdi^ion  of  and  delivered 

the  court.  '^f!/']?.'*''^^!. 

nfdifbon  of  tlw 


And  allowed;  and  judgment  was  reverfed  (j). 


court. 
Ante,  ^]. 


{a)  See  Stannian  y.  Davis,  6  Mod.  223*  per,  2  Wilf.  s6.     Winford  r.  Powell,  ^    %   V  OAf    1 

lallc  404.     2  Ld.  Ray.  795.     Peacock  Ld.   Raym.   rsio.    Trevor  ▼.   Wall,    i         L      T/    J 

f.  Bell,  1  Saand.  72*    Waldock  Vt  Cow-  Term  Rep.  151.  mpoinU 

Vot,II.  S                              Powd, 


as 8  Michaelmas  Term,  34  Car.  a.  in  B.R. 

Cafe  241.  Powel,  qui  tarn,  againft  Wcekes, 

Debt  iiet  for  the  T^  E  B  T  for  forty  pounds  on  the  five  mile  suft,  i  7  Car.  2.  c.  2./  3. 
CaT 2^  c"  '"^  againft  the  parfon  for  coining  within  a  corporation,  &c. 

?«1uffe«/tr/  ^"^  ^^^  ADJUDGED  upon  debate,  that  the  aftion  lies  for  the  pc- 
fi«  months  im-  naltv,  though  the  party  has  fufFered  fix  months  imprifonment  ac- 
priibninent.         cording  to  the  tenor  of  the  aft. 

S.  C.  a  Jonps, 

126.     S.  C.  Skin.  83. 

^'dcb^*  8ood        Then  It  is  faid,  «  quod  cum  he  having  been  a  preacher,  &a"  which 
fial  ftttute.*  ^*  i^  ^  matter  traverfable,  and  therefore  not  fufficiently  averred.  5^^  non 
allocatur. 

A  declaration  Then  another  exception  taken  did  hold  good,  vix.  no  place  was 

on  17  Car.  2.      jaid  where  he  came,  but  generally  ad  civttat^  de  Brijloh,  whereat 

d*irrentfng"roi!      ^^  penalty  is  part  thereof  given  to  the  parifli,  where,  &c.  and  there<> 

niftcr,  for  fore  it  is  neceiFary  to  alledge  a  parifli  where  j  and  upon  this  there 

preaching  within  y^^^  iudgment  for  the  defexidant. 

five  milt's  or  4  jo 

corporation,  muft  ftatc  tbe plate  whtrc  he  preached. 

A'vetmentftT  NoTE,  That  generally  we  never  lay  the  venue  in  a  parifh  unleb 
laid  in  *  Wf^,     '    London }  for  a  parifli  may  extend  into  divers  vills,  &c. 

except  in  Lon-       *  '  r  / 

d9n.        ■  ■     5  Co.  120.    9  Co.  67.     i  Sid.  178.    Cro.  Jac.  150.  307.    %  Hawk.  P.  C  ch.  23.  C  92. 


Cafe  242*  Anonymous. 

The  commif-      "D  E  S  O LV ED  by  Pemberton  QAefJuJllce^  at  Guildhall^  diat 
fioners  cannot      ^^  commiffioners  of  bankrupt  cannot  break  open  a  houfe  to  fearch 
tlSl^h^fe^thL  for  .the  bankrupt's  goods,  unlefs  it  be  the  bankrupt's  goods  in  the 
the  bankrupt's,     houfe  of  the  bankrupt. 
Molloyi  235.    Cook's  B.L.  148.     1  Atk.  136. 


Cafe  243.  Checkley  againft  Checkley* 

A  bond  given  to  "TN  E  B  T  on  a  bond  made  to  a  feme  during  covertiu-Cj  and  by  hcf 

uftmeroycftU  lJ  hufljand's  coiifent* 

not  d  lie  barged 

by  her  huibaod  •pj^g  defendant  pleads,  that  the  hufl)and  made  him  his  executor. 

making  the  ^ 

ojiiigorbiscxe-  Held  no  good  plea;  and  faid,  that  perhaps  the  reafon  why  he 
made  him  his  executor  was  his  giving  that  bond 


cutor. 


Poft,  40 1( 

Co.  Lit. 

1  CoBift  Dj|. '««  Adminiftntori*^  (B  5*)    3  term  Rep.  557 


Co.  Lit.  264.     8  Co.  136.      1  Roll  Abr.  934.       Cro.  Elir.  X24.      i  Salk.  306.  3251      X2  Mod*  29a 
"  -         "    -     '    3Tei     ■* 


ScamUer 
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•  Scambler  againji  Tohnlbn.  Cafe  244* 

•  [  2+8  J 
^  R E  S  PA  S  Si    Prcfcription  for  common  of  pafture  for  all  beafts  A  prcfcription 
*    levant  et  couchant  upon  a  mejfuage^  in  which  he  alledges  him-  p°ft^'"^J^,J*' 
felf  to  have  an  eftate  for  another's  life.  beafts  levant  et 

conebantf  as  ap« 

.  Exception  was  taken  becaufe  of  the  word  "  meffuage.'*  pendant  to  n 

houfe,  is  good* 

But  meld  good  enough,  and  (aid  to  have  been  fo  adjudged  f re-  S-Cajonetj 
Quently;  for  a  meffuage  hath  included  in  it  yards  and  curtilage,  and  **7« 

iCo.  37«     X  Salk.  169.     x  Ld.  Ray.  716.  X015. ;  and  fee  the  cafe  ofScholeay.  Hargreaves^  5Terai 
ep.  46. 

Another  exception  was  taken,  becaufe  it  does  not  aver  the  in  pleading  title 
life  of  ce/lui  que  vie  to  be  in  being,  but  fays  only  adhuc feifitus.  Vlt^lutr^^vle, 

D  i_  u        r  T        *         i'  f^    •  i-   .      f./.  adbuc Jelfitui IS  M 

Jdut  held  that  adnuc  Jeijttus  is  a  fumcient  averment  of  the  life*       fufficicnt  aver- 
ment,—— 
Co.  Lit.  17.  tf.  4a.  a,    Plowd.  X9i*    5 Mod.  72* 


Copping  againft  Slaymaken  Cafe  245. 

/COVENANT.    Demurrer  to  the  declaration.    The  memo-  A  dedararion 

^^  randum  is  ^^  de  placito  conventionis  fra£la*^^  but  the  declara-  *>c8''nn"»8  *'^ 

idonis  ^  quod  per  tatem  indenturam  ajfumpftt  et  agreavit^^  and  fets  endinTin^w/i  ii 

forth,  in  the  declaration,  the  indenture,  and  concludes  like  to  a  de-  informal. 
claration  in  cafe>  without  any  "  et  fie  infregit  conventioneni  fuam 

"^  tradiar  S.C.Poft,309. 

^  S.  C.  %  Jones, 

Per  Curiam,  It  feems  to  be  ill,  becaufe  altogether  informal.  "c.  Skin.  lio. 

But  the  exception  on  which  they  adjudged  the  declaration  naught,  on  a  covenant 

was  this:  The  covenant  was,  that  he  {hould  not  alien  without  li-  nottoaffign 

ccnce;  and  the  breach  w^s,  that  he  made  a  leafe  ^^  contra formam  "l^^^^X^'^U^"^* 

•*  et  effisSf.  conventionis  pned*,**  and  does  not  fay  abfque  licentia :  figned^in  mak. 

llELD  naught.  ing  a  leaf<^ 

iioi  faying 

Judgment  for  the  defendant,  "  without  li- 

•^      **  "  ccnce,"  ii 

bid.  Hard.  320.    Cro.  Jac  486. 


Caldicot  againft  Comic,  de  Pembroke*  Cafe  246^ 

fe*  JECTNTENT.     This  caufe  was  appointed  for  trial  at  the  After tr^/r*  re. 

bar  of  diis  court  by  a  jury  of  TVtlts^  and  a  venire  returned,  and  ?»™«*  *«'*  j«  y 

thejury  fununonedj  but  before  the  day  the  parties  agree;  and  the  thr^Jti«'gfe« 

fummons  not  being  countermanded,  feveral  of  the  jury  appeared.  and  do  not 

counterman  1 

.  I  MOVED  that  they  might  have  their  charges.  thefummon  , 

tbejurymea 
who  apptar  Aall  luve  their  ufual  charges. 

S  a  And 
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Caidjcot  And  IT  WAS  ORDERED  that  the  attornics  on  both  *  fides  fliouU 

PuiiTioKE.    P^y  ^^em  between  them,  as  was  ufual  in  other  like  cafes,  as  Tfit 

Cafe  247.  Bouchicr  againji  Friend. 

On  iudgment      T  N   cafc  of  judgment  againft  the  cafual  ejeSor,  there  cdght  W 
*^^c^  '*/*/•'  be  a  latitat  lucd  out  ag;iiiiit,  and  common  bail  filed  for  the  cafual 

ftoJidbefrnd'    ejedor;  as  was  agreed  by  the  Court  in  this  cafe;  and  theju^- 
out  ind  bii:  filed,  mcnt  fet  afide  for  want  of  it,  on  my  motion.  (^) 
Afltcy  20s. 

{a)  By  a  rule  of  court  trade  »n  Mich.  is  there  any  neccffity  nowa^aUy  to  fiie 

Term,  33  Car.  2.   no  peifon  could    take  out   a  lat'ttatf   Run.    £jc£(.  86;   but  hmU 

ju.ignicnt  againft  the  caTual  rjcdtor  with-  murt  be  filed  for  the  cafual  ejc^or  or  lt»e 

out  A  cvRTincAT  F.   that  z  latitat  had  tenant  in  polTeHi'  n  is  not  obliged  to  accept 

been  t  Jeer,  out  and  baii  tiled  \  but  now  it  of    a    declaration)   Cn^mpt.   Prad.    I70. 

h  pernnitred,  on  motion,  without  a  certifi*  i  BU  Rep.  197.     2  Bac.Abr.  1639 164. 
catc,  Impcy  Piaft.  edit.  1791.  p.  548.  noi 

Cafe  I4fi.  Reeve  againji  Winnington. 

Michaelmas  Temiy  32  Car.  2.  Roll  ^Ti* 

Ade"ifeof"ali  1)  Y  direflion  out   of  chancery  a  fpecial  verdift  found  J,  S.  i6 

*l  my  eiutc  to  X->  ^^  ^  freeman  and  citizen  of  Lcndon^  and  fo  be  feifed  of  an 

raflcs  an  cftate  eftate  in  fee  fimplc  in  the  houfes  in  qucftion ;  and  that  ea  intentione 

In  fee.  to  make  his  will  and  tellament,  he  faid  thefe  woi^ds,  "  I  hear  Johi^ 

S.  C.  3Mod.45.  4c  ^^^^  (who  was  plaintiff  and  heir  to  the  teftator)  is  inquiring 

S.c.  2Eq.Abr.  a  ^^^^^  j^y  death;  but  I  am  refolved  he   fhall  have  nothing  bor 

Cro.'  Car.  4^0.  "  ^^^^  ^'^  father  left  him,  and  I  give  all  my  ejiate  to  my  wrfe;" 

stiiM,  281.294.  and  that  this  was  proved  and  mrolled  in  the  hvstiuqs^  prout 

1  M^d^i*  allcdged  in  the  pleading;    and   they  find  the  cuftoni  as  alledgcd^ 

6  Mod.  ic6J  which  was  of  devifes  in  the  city  of  London  ;  and  that  J.  S.  had  a 

Corny,  Rep,  perfonal  eftate  to  the  value  of  hvc  hundred  pounds  and  a  leafe  for 

a^Atk    8  y^^^  ^^  *"  houfe  in  the  Strand  in  ATtddUfcx. 

Cowp^Ve!*  ^^^  ^^^^  Chief  Justice  at  the  trial  faid  that  doubtlcfs  by 

Dougi.7631  the   cuftom  an  inheritance  may  be  paflcd  by  a  devife,    and   that 

1  '1  trnj  Kep.  thefe  words  in  a  wiH  will  carry  afce^  and  not  barely  for  life.    But  the 

I'Term  Rep.  R^eftion  will  be,  if  the  cuftom  will  reach  to  pafe  it  under  the  ^ord 

659.  **  eftate,**  without  a  particular  name, 

4  i'crmRep. 

»3«  And  judgment  was  afterwards  given  for  the  defendant,  {a) 

(«)  The  fpecial  vcrdia  was  argued  in  the  594.     See  alfo  Tanner  t.  Wife,   5  Pc«> 

King'sBench,inTrmityTcrm,  36Car.  2.  Wms.295.     Hcgan   t.  Jackfon,   Co«p. 

The  only  queftion  made  was  wkcthrr  by  Jc6.     Lovcscres   t.  tilight,  Cowp     ^ei^ 

the    words   of   the  will    the  wife  of  the  Dm  v.  (J a/kin,  Cowp.  657   66c.     Doev. 

teftator  look  an  cAate    for  life  or  in  Ice,  I^a.ic-,  Dr.ugl.  716.    Maundy  v.  Maundr. 

and  the  Courc  meteor  opinion,  that  by  the  Dt.ofl.  763.     Ihldfaft  v.  Martin,  i  Term 

words  «  all  my  eftate,"  the  wife  took  all  Rep.  41 1.     F  etcher  v.  Sroiion,  a  Term 

the  teal  eftate  in  tee,  S.  C.  3  Mod.  45.  Rep.6;6.     Palmer  v.  Richarcs,   3  Term 

becj.ife  by  the  other  words  it  appears  that  Rej.  356.  360.     Beezley   v.   Woodbouff. 

he  meant  to  exclude  the  heir  at  law,  S.  C.  4  Term  Rep.  So.     Daily  r.  Kins,   t  Hw 

%  E^.  Abr.  299.    S.   G.  cittd   11  Mod.  Bk  Rep.  3.                                   ^ 

Palau» 
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Palmis  agairtji  Heblethwair.  Cafe  249, 

^  A  S  E  foF  diverting  a  wat«rcourfe  laid  three  ways ;  upon  one  Prefcription  to 

^^  was  found  a  fpecial  verdict ;  and  as  to  that  the  cafe  was,  a  man  have  a  water 

has  an  ancient  watcrcourfe  through  his  lands  to  an  old  mill,  and  courietoaa 

he   pulls  *  that  down  and  builds  a  new  mill;    a    ftranger  abates  not"dci"oyed  ^ 

a  dam,  which  guides  the  ftream,  the  dam  ftanding  on  this  ftranger's  pulling  down 

ground,  and  guiding  the  water  to  the  defendant's  and  plaintiff's  ^f^fc/i/and 

ground  both :  and  as  to  tliis  third  ofFence  whereon  this  verdict  W4S  inju  on^hc'*'^ 

found,  BY  ALL  THE  CouRT  it  was  held  for  the  plaincifF,  fame  ftream. 

T>  1  1  .« f  S.  C.  Antr,243. 

iiut  as  to  the  other  Mjornatur*  s.  c.  i  si»o,/^. 

64. 

S.  C.  3  Mod.  4f. .S.  C.  3  LcT.  133.    S.  C.  Cartb,  84.    S.  C.  Comb.  9,    S.  C.  Skin.   65     17? 

S.C.  Holt,  5.    4  Co.  S3.    Hob.  39.    4  Mod.  45.  ^^' 

•  [  250  J 


Beningfage  againji  Ralphfon,  Cafe  250. 


c 


A  S  £.     Declaration  on  ajfumpjit  to  deliver  merchantable  com-  Ajimp^t  and 
modities,  and  that  he  delivered  dirty  afhes  inftead  of  them ;  f'^f*''  cannot  be 
^d  declares  likewife  on  a  warranty :  demurrer  to  the  declaration.     (amc^dTcW- 

tioa. 

THOMPSONy^r  the  plainttff'citcdBrownL  8.  and  the  cafe  of  GMing  s.  c,  x  v^nt. 

V,  Goteer ;  [a)  cafe  for  mifufmg  his  horfe,  and  for  money  for  the  365. 

hire  of  him  too;  and  the  cafe  of  Matthews  v.  Hopping  \  '^i)   cafe  $:,^''^^."-  ^6« 

ogainft  a  carrier  on  the  cuftom  and  /rw^r  joined,  (c)  b.  fo.  etc 

But  Saunpers  oppofed  it,  faying,  thefe  are  of  feveral  natures,  2  Lev.  10/. 
one  is  in  the  tort,  the  other  in  the  right j  they  require  feveral  i^^-r9. 

And  judgment  was  for  the  defendant,  3  Wiir.'348. 

And  we  afterwards  were  forced  to  declare  in  deceit  only,  and   1  Term  R?p. 
recovered  a  hundred  pounds  damages.     I  being  of  counfel  in  this  *76f 
caufe  for  the  defendant,  {e) 

{a)  Hilary  Term,  16  &  17  Car.  a.  in  the  defcndanthad  died,  would  have  charged 

p.  R.     I  Keb.  847.  his  executors ;  for  although  it  could  not  have 

(4)  Hilary  Term,    i6  &  17  Car.  i.  in  been  proved  that  the  defendant  kntw  the 

B.  R.     I   Keb.    852.     I  Sid.  244.     See  commodity  was  bad,  yet  the  plaintift' would 

aifo  I  Vent.  213.  365.  have  had  a  verdidl,  S.  C.  Skin.  66.  and 

(f )     See  Dickcn   v.   Clifton,  that  an  Ventrh  fays  the  cafe  was  adjourned  becaufe 

aAion  againft  a  common  carrier  for  fpoil-  the  counts  feemed  to  be  both  on  the  contra  A 

inggcod:,    and    trover,  may    be    joined,  S.  C.  i  Vent.  366.     And  by  the  cafe  of 

2   Wilf.  319.      S.  P.  Owen   v.  Lewyn,  Brown  v.  Dickfon,  it  is  fettled  that  where- 

1  Vent.  223.     S.  P.  Matthews  v.  Hof-  ever  the  fame  plea  may  be  pleaded  and  the 

^n,  I  Sid.  244.     See  a! fo  Mart  V.  Good-  y2imtfjirJ^M/ given  on  feveral  counts, /i>^ 

fon,    3    Wilf.  348.     pe4n    v.  Bloom,  3  may  he  joined  in  the  fame  declaration,    i 

Wilf.  456.  Term  Rep.  274.     It  may  ba  nccefTary  to 

{d)  See  Bedford  v.    AUcock,    j  Wilf.  add,  however,  that  Skinner^  in  his  report  of 

a4S.     Gilbert's  Com.  Pleas,  7.  the  principal  cafe,  agrees  thaf  the  plaintifF 

(0  In  S.C.  Skinner,  it  is  faid  the  Court  aftei  wards  ftruck  out  that  part   of  the 

took  time  to  be  advifed,  for  the  warranty  '  declaration  which  was  grounded  qn  the 

in  thii  cafe  is  in  nature  of  a  contrail  as  well  warranty^  $•  C»  Ski|i«  67. 


M  cbt  ^m£fitf  and  fuch  an  action  as^  if 


S3  ^ovr 


nSz 
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Cafe  251. 

]t  ia  adionable 
to  call  ajuftice 
of  the  peace 
and  a  deputy 
lieutenaot  a 
fapift. 

S.  C.  Raym. 

S.  C.  3  Lev.  30. 

S.  C.  3  Mod. 

a6. 

S.  C.  Skin.  66. 

88. 

i».  C.  I  Freem. 

ftSo. 

Ante,  140. 

a  Vent.  265. 

•;  Mod.  103. 

Cro.  [ac.  484. 

CrcEliz.  268. 

Show.  C.  P.  11. 

4  Leon.  121, 

2  Salk.  694. 

7  Mod.  107, 

a  U.Ray.  8i2. 

J  Viner  Abr. 

457« 

-   [   251    ] 


Row  againft  Clargis. 


17^  RROR  on  a  judgment  in  the  Common  Pleas  in  an  a£lioi| 
on  the  cafe  for  thefe  words,  "  He  is  a  papift,"  fpoken  of  him 
being  a  juiHce  of  the  peace,  and  a  deputy  lieutenant. 

Mr.  HoLTy^r  the  plaintiff  in  the  writ  of  error  argued,  that  the 
words  are  not  adionable  in  themfelves  if  not  fpoken  of  an  officer ; 
and  reproachful  words,  if  they  do  not  draw  a  fcandalous  puni{hment» 
are  not  a<ftionable.  [a)  "  fritch"  is  not  a6lionable,  nor  ^forcenr^'^ 
nor  "  inchantery*  if  no  aS  be  alledged  [b)  to  bring  him  within  the 
ftatute  of  I  Jac.  I.  r.  12.  {c)  A  papift  if  he  come  not  to  church 
is  punifhable  for  diat,  but  not  for  being  a  papift.  And  thefe  two 
offices  that  are  *  fet  forth  will  not  make  it  adlionable,  becaufe  the 
words  touch  not  thofe  two  offices  or  places,  though  perhaps  his 
faying  fo  may  occafion  his  being  put  out  of  them ;  yet  that  will 
not  make  them  adionable.  (d)  They  are  not  places  of  profit,  but 
honorary.  Biirs  cafe  of  **  buffleheaded  juftice**  not  adionable,  (e) 
becaufe  the  place  is  not  profitable.  2  Roll  Rep,  43.  compared  with 
his  Abridgment,  56.  As  to  the  cafe  of  IValgrave  v.  Agas^  0-$^ 
Eliz.  191.  he  anfwered,  that  judgment  was  given  there  becaufe  it 
touched  his  allegiance ;  then  that  was  a  profitable  office ;  and  the 
times  (as  js  objeded)  furely  cannot  make  an  alteration  of  the 
laws. 

Mr.  Bonython  argued  e  fw/ra,— First,  It  is  adionable  in 
itfelf,  becaufe  it  expofes  him  to  all  the  penalties  of  the  ftatutes.— - 
Secondly,  It  is  certainly  fo  by  reafon  of  the  offices  and  places. 
PapiOs  are  made  incapable  of  offices,  and  it  is  ail  one  with  <^  papift 
convided."  Several  ftatutes  make  them  to  be  difarmed:  and  b^ 
cited  the  cafe  of  Harper  v.  Beamand^  (f)  Boughton  v.  Bijhop  ef 
Coventry^  {g)  Kempe  v.  Houfgoe^  (A)  Beamond  v,  Ha/lingSy  (/) 
BUverhaJfet  v.  Bafpole\  [k)  Chicheley  v.  Barbery  (/)  Lajil/s  v, 
Loffellsy  (m)  Carlian  v.  Mill\  {n)  Wyndham  v.  CUn-^  {0)  and 
I  Roll  Abr.  75.  and  faid,  that  moft  of  die  cafes  cited  on  the  other 
fide  were  before  the  ftatute  of  king  James. 

WiNNiNGTON  in  Hilary  Term  following  argued  for  the  plaintiflf 
in  the  error.  In  27  Hen.  8.  14.  an  "  heretic  and  lollard"  held 
not  adionable :  no  indi6bnent  lies  for  being  a  papift,  Jones  308, 
Why  ftiould  not  an  adion  lie  as  well  for  calling  a  man  ^  puritan'* 
pr  "  conventicler  f '* 


(tf)  2  Roll  Abr.  65.  pi.  7. 
{h)  1 3  Co.  59. 

(r)  But  this  ftatute  is  now  repealed  by 
9  Geo.  I.e.  5*    See  i  Hawk.  P.C.  ch.  3. 
{d)  Hutton,  52. 
{e)   I  Sid.  67.      1  Lev.  72. 


(/)  Cro.  Jac.  (56. 
{A  I  Aad*  119. 


Vdv.  57. 


(£.)  Cro  Jac.  90. 
(i)  Cro.  Jac.  240. 
{k)  Cro.  Eliz.  313, 
(/)  Cro.  Eli«.883. 
\ir)  Mo-jr,  401. 
(«)  Cro.  Car.  291. 
(P)  I  Leon.  287. 


Mb. 
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Mr.  North  e  contra.     A  papift  may  be  convidl  without  fum-  ^^^ 

mons  or  being  heard,  upon  proclamation,  which  may  be  all  done  on  Clakgii* 
a  common  report:  the  rule  is,  not  that  they  muft  imply  a  convidlion, 
but  that  they  charge  with  fuch  a  crime  as  may  fubjeS  him  to  pro- 
cefs,  as  <*  thief*  or  the  like,  "  A  papift"  fignifies  «  a  traitor," 
one  that  oppofes  the  king's  fupremacy,  as  it  was  ufcd  ih  king 
Henry  the  Eighth* s  days ;  and  it  is  now  ufed  to  diftinguifh  allegi- 
ance, and  not  opinions :  a  deputy  lieutenant  hath  a  great  truft,  and 
he  is  to  difarm  papifts  and  fufpeaed  papifts  ;  and  words  of  a  jufticq 
are  aAionable  (though  no  office  of  profit)  if  fpoken  refpe^u  ojficiu 
Cro.  Eliz.  191. 

♦  All  THE  Court  inclined  that  they  were  aftionable ;  and  the  *  [  252  ] 
judgment  was  afterwards  affirmed,  {p) 

{p)  See  the  cafe  of  Sir  John  Cutler  v.  friend,  ante,  140* 


Ingram  againji  Skinner  and  his  Wife,  Cafe  252. 

Trinity  Term,  34  Car.  2.  Roll  11 59. 

TN  E  B  T  on  a  bond  aginft  Skinner^  and  Grace  his  wife,  as  exe-  pitaaing. 

cutors  of  the  teftament  of  John  Dingley^  for  four  hundred 
pounds. 

After  a  fpecial  imparlance  the  defendant  pleads  in  abatement j  that, 
Grace  die  defendant,  and  one  Francis  Bingham  were  executors,  and 
that  both  proved  the  will  and  adminiftered  j  but  does  not  fay  that 
Francis  Bingham  is  living. 

The  plaintiff  by  proteftation  quod  Franciscus  nondum  fuperftei 
et  in  vita  exijlit  prout  in  placito  prad.  allegat,  (but  it  is  not  fo  al- 
ledged  there)  pro  placito  dicunt  that  Francis  died  before  the  bill  ^\y 
hibited. 


And  upon  this  there  is  a  demurrer.     Videpoji. 


Pagram's  Cafe.  .  Cafe  253. 

J  N  cafe  of  a  warrant  of  attorney  to  confefs  a  judgment;  after  a  judgment  npoa 

year  judgment  is  not  to  be  entered  up  without  leave  of  the  court,  an  old  warrant 

upon  motion,  and  affidavit  of  the  party's  being  living,  efpccially  the  o^»''ofncy  cjn* 

defendant  or  the  conufor,  as  alfo  that  the  debt  is  not  fatisfied.     Ac-  "^fhoiriMve^^of 

cordingly  I  moved  one  Pagram^s  cafe  this  term,  which  the  Court  the  Court,  or 

^ranted,  affidavit  ot  the 


party  being  aliv 
I  Mod.  z. 


S  4  Memorandum, 


a64  Michaelmas  Tenn^  34  Car*  2«  in  B.  R^ 


Memorandum. 

Lo»D  Not*  ABOUT  Chriftmas  in  this  vacation  tl^c  Lord  Chakcelloi( 
T I  Men  AM  dies,  •**  NOTTINGHAM  dicd,  and  in  his  room  was  Sir  Francis 
tv  NoIt^  North  made  Keeper  of  the  Great  Seal; 

Kaym.  474. 

PiMBCRTON  And  in  his  place  fucceeded  Sir  Francis  Pemberton,  being 
nad^c  c.  J.  of     njade  Chief  Juftice  of  the  Common  Pleas. 

S\u:rDERs  And  in  bis  plaice  fucceeded  Sir  Edmqnd  Saunders,  being 

»a^  C.  J.  of  made  a  feijeant  in  order  to  it  the  firft  day  of  Hilary  Term  ;  and 
his  feijeant's  rings  had  this  motto,  princifi  Jietlacuit^  and  the  iuot^ 
day  was  mad^  Chief  Justice  of  the  Kin^s  Bencb^ 


Hilaiy 


♦  Hilary  Term,  •  C  ^sj  j 

The   Thirty-fourth    and    Thirty-fifth  of 
Charles  the  Second, 

I  N 

THE     king's     bench. 


Sir  Edmond  Saunders,  Knt.  Chief  Jujlice. 

Sir  Thomas  Jones,  Knt.  1 

Sir  William  Dolben,  Knt.         >  Jujices, 

Sir  Thomas  Raymond,  Knf^      j 

Sir  Robert  Sawyer,  Knt.  Attorney  GmeraU 

JJeanaqe  Finch,  Efq.  Solicitor  General. 


Duncomb  againft  Walter,  ^^^^ 

CASE  by  aflignees  of  commiffioners  of  bankrupts :  fpecial  rcr-  a„  ^    - 

did  in  the  pourt  of  Common  Pleas,  and  judgment  for  the  de-p  h^z^xt^xtx^ 

fendant  there  \  ^nd  writ  of  error  brought  here.  before  probate 

obtained,  it 

The  verdia  finds  Stalcy  the  gddfmith,  a  trader,  and  the  king's  ^^^^  ^^^'  . 

fubjeil,  and  to  be  indebted  to  one  Qarke  in  a  thoufend  pounds.  thi^"fdvei*,*bur 

Qarke  dies,  and  makes  Crew  his  executor,  who  arrefts  S tatty  upon  "o^  ^  «^^  tho 

a  bill  of  Middkfex  :  he  puts  in  baiL     Crew  then  proves  the  will  be-  *"rfb!^'  ^^'***"^ 


« 


fore  the  letum  of  the  writ,  and  then  Staley  renders  himfelf  in  dif-  thei^foreif , 
charge  of  his  bail,  an4  lay  in  prifon  (wo  years,  not  paying  or  iadf-  p^rfon  fo  u-^ 

^"^'^''''  ES.n 

Uid  ifterwardi  Airrenden  in  difcharge  of  hit  ball,  and  lies  in  prifon  two  months,  it  ihall  not  be  an  aQ  of 
^Hkn^tcy  from  the  firft  arreft,  fo  as  to  avoid  a  payment  made  by  the  bankrupt  to  another  creditor  on  the 
day  that  probate  was  granted  j  but  if  the  arreft  under  fuch  circumftances  be  legal,  the  »€t  of  bankruptcy 
jliall  rdate  to  the  time  of  the  furrender.  S.  C:  3  Lev.  57.*     S.  C.  Raym.  479.     S,  C.  i  Freem   C50 

9.  C.  I  Vcau  J70.    S.  C.  Skin,  a^i  ip    foSt,  512,    ^  Lc?.  13.    i  Salk.  109.  '  ^^'' 

.   The 
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DwNcoMB  The  queftion  was.  Whether  he  was  a  bankrupt  from  the  time  of 

Waltib.      ^^arrelH    The  claufe  of  the  ftatute   I  Jac.  i.  r.  15,  is,  "  if  he 
<^  {hall  lie  in  prifon  fix  months  from  his  arreft,  &c." 

It  was  argued  that  he  (hould  be  a  bankrupt  from  the  firft  arreft  : 
here  he  renders  himfelf  before  the  return  of  the  writ,  and  two  months 
after  his  arreft  :  his  putting  in  bail  is  nothing  to  the  creditors ;  they 
can  make  no  u(e  of  the  bail ;  though  Crnu  had  not  then  proved 
Clarke's  will,  yet  the  jury  have  found  \tjuflum  et  verum  debit um^  and 
it  is  debitum  before  probate :  he  is  executor  by  the  aft  of  the  party,^ 
and  not  by  the  aft  of  law,  as  an  adminiftrator  is :  he  may  be  defendant 
before  probate,  and  plaindiF  fo  as  to  bring  a  writ,  though  he  can- 
•  [  254  ]  not  •  declare ;  and  here  the  will  is  proved  before  the  return  of  the 
writ,  and  that  is  well  enough ;  for  before  that  time  Acre  is  no  ac-« 
tion  pending  in  court :  here  in  this  court  the  writs  both  of  latitat 
and  bill  of  Middlefexy  are  general,  and  not  as  executors ;  now  whei\ 
the  will  was  proved  it  has  relation  to  the  death  of  the  teftator,  fo 
that  the  arreft  was  good  ab  origine.     Roll  Abr.  S^7^ 

Walcot  Serjeant  e  contra.  Here  arc  two  queftions.  FlRST^ 
Whether  he  be  within  the  aft  of  parliament?  Secondly,  As  to  the 
point  of  relation? 

As  to  THE  FIRST,  an  arreft  cannot  make  a  man  a  bankrupt,  for 
It  is  no  offence  to  be  in  debt :  they  do  not  iind  any  aft  done  ^om 
the  time  of  the  arreft  to  Uie  ijendering  himfelf;  to  make  good  this 
cftion  there  muft  be  two  relations  from  the  probate  of  the  will  to 
the  arreft,  and  likewife  from  the  rendering  himfelf  in  difcharge  of 
his  bail  to  the  time  of  the  arreft  :  relations  are  but  JiSfions  in  law, 
and  {hall  never  work  a  wrong  or  charge  to  a  third  perfon  {a). 
Judgment  was  given  in  the  Common  Pleas  after  three  folemn  argu- 
ments, and  all  the  judges  agreed  in  opinion  for  the  defendant  (^]. 

The  Court.  It  is  not  a  flight  matter;  they  do  not  fo  much 
infift  on  the  relation,  as  on  the  words  of  the  aft  of  parliament.  The 
words  of  the  ftatute  21  Jac.  i.  c,  19.  are,  ^  That  if  a  man  being 
*<  arretted,  do  not  pay  or  compound  the  fame  within  fix  months  af- 
*^  ter  due,  or  being  arretted  do  efcape  out  of  prifon,  or  get  enlarge- 
"  ment  on  common  bail,  and  ftiall  lie  in  prifon  two  months  :'*  then 
it  fays,  "  And  in  the  faid  cafes  of  arreft,  or  lying  in  prifon  for  fuch 
"  debts,  and  getting  out  on  common  or  hired  bail,  he  (hall  be  a  bank- 
"  rupt  from  the  time  of  the  firft  arrctt  ;"  and  the  judges  conftrued 
this  to  be  only  relative  to  the  two  latt  claufes,  and  not  to  the  not 
paying  in  fix  months  after  arreft,  and  that  he  fliculd  be. a  bankrupt 

{a)  See  19  Ceo.  i.  c.  32.  f.  1.  made  by  the  bankrupt  to  IP^atter  gcod,  bc- 

{i)  frailer  the  defendant  was  a  credi-  caufe  he  could  not  be  a  bankrupt  on  an 

tor  of-Stj/ey  the  bankrupt,  who,  after  the  illegal  arreft,  even  if  he  had  laid  in  prtfoQ 

atrcft  by  Crrw,  and  on  the  very  day  that  inftead  of  giving  bail.  S.  C.  3  Lev.  58.  Bot 

probate  of  Ci^ri^'a  will  was  granted,  paid  it  appears  by  S.  C.  Skin.  23.88.  that  to 

to  H^aitfr  the  money  he  owed  to  him  j  and  conftilute  this  fpccics  of  bankruptcy,  the 

all  the  judges  of  the  Common  Pleas  agreed,  arreft  muft  be  if£al ;  and  this  opinion  feemt 

that  as  between  Crtw  ana  Stalty  the  arreft  confirir.cd  by  this  cafe.    Ex  parte  HylUan]^ 


before  probate  was  good,  but  that  fvoad       X  Ackt  147. 
Walur  it  was  iUegal^aad  To  the  payo^eac 


odf 
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only  from  his  rendering  himfelf  to  prifon ;  for  that  the  beft  man  upon 
the  exchange  may  be  arrcfted  and  put  in  bail,  and  afterwards  become 
poor,  and  fo  be  forced  to  furrender  himfelf  to  fave  his  bail,  and  it  will 
be  hard  toconftrue  him  a  bankrupt  from  the  flrft  arreft  when  he  was 
able, — And  judgment  was  affirmed  (r). 

But  as  to  the  other  point  they  held  an  executor  has  the  fame 
right  before  as  after  probate,  and  he  *  may  make  an  avowry  for  rent 
before  probate. 


2^7 


(c)  The  judgment  gWen  for  the  de- 
fendant in  ths  court  of  Common  Fleas 
was  affirmed.  S.  C.  3  Lev.  58.  principally 
upon  the  point  of  relation  j  for  the  Court 
faid  that  it  would  be  a  great  mifchief  if  the 
bankruptcy  fliould  relate  to  the  firfl  ar- 
reft»  or  to  the  payment  of  money  to 
ftrangerSy  S*  C.  1  Vent*  371  ;  brfidet,  the 
relation  to  make  a  man  a  bankrupt,  ought 
to  be  upon  an  actual  imprifonment,  and  not 
upon  the  cofifiruShu  Imprifpnwtent  on  putting 
in  bail ;  for  in  the  firfl  cafe,  every  one 
hath  warning  of  the  trader*s  fltuation^  but 
in  the  fecond  he  continues  to  appear  pub- 
licly and  affords  no  notice,  S.  C.  Skin.  83. 
But  fee  the  cafe  of  Smith  v.  Stracy,  x 
^alk.  1x0.  where  Holt  Cbie/Jufiice,  who 


\ras  counfel  in  the  above  cafe,  is  made  to 
fay  that  he  was  diflTatisfied  with  the  judg* 
ment;  and  Hill  v.  Si(h,  pod,  524.  where 
it  is  faid  that  the  judgment  was  given  on 
the  ground  of  the  arreft  being  illegal* 
This  decifton,  however,  feems  to  be  con- 
firmed by  the  fubfcquent  cafe  on  this  fub- 
jea,  Harwell  v.  Ward,  x  Atk.  260.  Rofe 
V.  Grern,  x  Burr.  439.  Coppendale  v* 
Bridgen,  2  Burr.  81 8.  King  v.  Leithy 
2  Term  Rep.  141.  Bull.  N.  P.  38.  But 
the  bail  muft  be  really  put  in ;  for  where  it 
is  only  formal  bail,  the  bankruptcy  will 
h^ve  relation  to  the  UrA  arreft.  Rofe 
V.  Green,  i  Burr.  439 }  and  fee  upon  this 
fubjed  Cooke  B.  L.  592  to  630.  and 
»  vol.  Mr.  K.ydd*8  edit.  Com*  Di^.  9. 


DVNCOMS 

Waltzr. 


An  executor  haa 
the  fame  right 
before  as  after 
probate. 
Term.  Rep. 

♦  £  ^55  J 


Rogers  and  his  Wife  againji  Goddard.  c^fc  acc 

ASSAULT  and  battery,  for  an  aflault  on  the  wife.    \,,^^Ay 


Lord  Saunders  held  on  the  trial  of  this  caufe  in  Middlefex^ 
being  the  firft  fitting  Ais  term,  that  a  verdift  on  a  former  trial 
ought  not  to  be  read  as  evidence  on  a  new  trial  in  the  fame  caufe; 
for  when  a  new  trial  is  granted,  the  old  verdidl  is  fet  afide,  and  the 
prty  pays  cofts  for  the  fame  (tf),  and  the  defign  of  the  Court  is,  that 
^t  fhould  be  tried  originally,  &c. 


A  former  ver- 
did  cannot  be 
read  in  evidence 
on  a  Mtw  trisL 


And  IT  WAS  HELD  likewife  by  him,  that  hufband  and  wife  ought   If  a  win  ««- 
|K>t  to  join  in  trefpafs  for  an  aflault  on  the  wife,  if  the  fame  were  /^  to  an  af&iilr^ 
with  her  confent ;  for  where  they  join  the  aftion  furvives  (h).   Now   muf?  bTbrought 
here  if  the  hufband  die,  the  wife  cannot  proceed  or  begin  df  novo   by  the  hvs. 

BAND  alone; 
for  as  in  fuch  cafe  the  adion  would  not  furvive,  they  cannot  join«  1     4  Mod.  xc6*    Cio*  Jac.  no* 

»Bttlft.  14.    2  Roll  Abr.  556.    Stra.  6i. 


(a)  See  Bull.  N.  P.  317.  x  Stra.  642. 
Pechin  t.  Pawley,  i  Bl.  Rep.  670.  An<< 
derfon  v.  George,  i  Burr.  352.  Price  v. 
ShutTy  2  Bl.  Rrp.  695.  Bufcall  T.  Hogg, 
3  Wilf.  146.  Vale  y.  Ba)le,  Cowp.  297. 
Harris  ▼.  Buttetley,  Cowp.  485.  Sutton 
▼.  Mitchel,  I  Term  IjLep.  20.  Jackfon  t. 
piichairt^  J  Term  Bjtp  551.    Coodni^h; 


T.  Saul,  4  Term  Rep.  359.  and  the  cafe 
of  Tidmarde  t.  MarOial,  Hulluck's  Law  of 
Cofts,  383. 

(^)  See  Horton  and  his  Wife  ▼.  Byles, 
I  Sid«  187.  and  Newton  and  his  Wife  ▼• 
Hatter,  2  Ld.  Ray.  1209.  Willy  t. 
Thompfon,  Bunb.  277,  Weftbrooke  ▼• 
9cro(T|U^  ^tran^e,  79, 

yfvh 


268 


ROCKRS 

Cooda&o. 


IJiUry  Term,  34  and  35  Car.  2,  in  B.  R. 

with  this  adlion,  becaufe  it  was  with  her  own  confenty  and  in  focli 
cafe  therefore  the  hufband  may  and  ought  to  bring  the  action  alon^ 
upon  his  fpecial  cafe  {c)y  for  though  the  wife  confent,  that  will  not 
^Cuie  the  defendant  ^  for  (he  has  not  poUjlaUm  corporis  fuL 

Holt  faid  that  the  very  laft  affixes,  the  Lord  Chief  Baroiv 
over-ruled  him  in  that  very  exception,  and  fo  faid  Jefferyes 
Sfrjeanty  that  LoRD  Hale  had  done:  but  the  Lord  Chief  Juftice 
V  AUG  HAN  allowed  it,  and  always  held  they  could  not  join, 

(c)  See  Cro.  Jac.  501.  Jonct,  440*  B.R.  H.  54.  Fort.  377.  a  Com.  Dif» 
Crc.  Car.90t     x  Salk.  ^o6*     Scri.  977.       *<  fiaroa  and  Feme,**  (W.) 


Cafe  256,    The  King  and  Chifwick  againji  The  Inhabiunts  of 

Bitten. 


Pteadinss  on  a 

writ  of  nu^an- 

ter. 

9  Inft.  476. 

Bull.  N.  P.  217. 

Lutw.  144.157. 

,76. 

Cro.  Car.  aSo. 

440. 

I  Sid.  107.211. 

I  Lev.  108. 

1  Mod.  66. 

B.  R»H.  S55* 

3  Com.  Dig. 

**  Common,'* 

(O.) 

•  [  256  ] 


A  wOanter  will 
mot  lie  for  cui- 
ting  down  tim- 
Wr  trees. 

;$  C.  Raym. 
4S7. 


A  WRIT  was  awarded  to  the  adjacent  vUls,  on  xht  Jlatute  of 
WeftminJIer  tbefecond^  for  reparation  of  fences  thrown  down  ia 
the  night. 

The  defendants  being  A.  B-  and  (X  come)  and,  alledging  them* 
felves  to  be  inhabitants  there,  plead  that  ^/>  John  Newton  tor  him- 
felfandhis  tenants  of  fuch  amanor,  had  common  in  loco  quo^  Vo^ 
and  that  it  was  indofed  {a)j  and  that  they  demolifhed  thefe  indo- 
fures  in  the  day-time,  absque  ^oc  that  they  in  the  night  did  thianf 
down  ♦  thirty  perch, 

To  which  there  were  exceptions  taken, 
First,  They  were  no  proper  perfons, 

Sf.condly,  That  the  traverfe  is  ill,  becaufe  it  does  not  lay 
«*  auf  aliquam  inde  partem^^  and  fo  tie  it  up  to  the  nuiliber,  and 
make  the  number  the  fole  matter. 

But  Mr.  Justice  Jone?  took  expeptions  to  the  writ. 

First,  That  it  was  for  trees  growing,  which  is  not  within  the 
ftatute. 

Secondly,  The  writ  is  brought  too  foon,  the  proftration  is  laid 
to  be  thefirji  of  December  et  diverjis  vicibus  to  the  twcnty-firjiy  an<j[ 
the  writ  is  the  JixteentL 


(«}  See  the  ftatutes  %^  Geo.  2.  c.  36,  and  31  Ceo.  2.  c  41. 
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The  King  again^  Eve*  Cafe  257, 

Essex  Jf.     f^  AROLUS  Sbcundus  Jet  gratia  AngUa  Scotia  Otia  for  the 

^  Francia  et   Hibernia  Rex   Fidei  Definfory  i^c.  '"^iTTTif 
ci^^Ai  ^tfr/i  noflrst  ac  juflictartts  nojtrts  ad  dtverf*  fdontas  tranj-  Ante  cafe  m. 
grejjiones  et  alia  maUfatia  in'cornitatu  noftro  EJfex  perpetrat,  audiemL  Mich.  34  Car, 
it  termtnand,  ajfignat,   et  cuilibet  vejlrum  falut.  volcntes  certis  de  > 
caujis   omnes  et  ftngulos  trdines  verfus  quendam  Johaknem  Evb 
concernenL  manutenent,  cujujdam  fpurit  per  ipfum  gigni  fuppojit,  per 
V05  feu  aliquos  veftrum  nuper  fail,  ut  ejl  ditl.   coram  nobis  per  vos 
mitti  vobis  et  cuilibet  veflrum  mandamus  quod  omnes  et  ftngulos  or^- 
dines  prad.  cum  omnibus  eos  tangentibus  adeo  plene  et  integre  prout 
coram  vobis  feu  aliquibus  vejlrum  nuper  fa£l,  fuerunt  et  penes  vos  ja/n 
refident  quocumque  nomine  idim  JoHAN.  nuncupetur  in  eifdem  coram 
nobis  fub  ftgilUs  vfjlris  aut  unius  vfjlrum  a  die  SanSii  michaelis  in 
tres  fiptimanas  ubicunque  tunc  fuerimus  in  Angtia  mittatis  feu  unus 
vejlrum  mittat  una  cum  hoc  breve  ut  ulterius  inde  fieri  factam.  qaod 
dejure  etfecundum  confuetudinem  regni  nojlri  Anglia  fore  viderimus 
fdciend" ;  te/le  Francisco  Pemberton  apud  l^ejlm.  5  Julii  anm 
^^S^^  34- 

Memorandum,  quod  ad  generalem  quarterialem  fsffionem  pacts 
domini  regis  tent.  pro.  com.  pfadidl.  apud  C^elMesI^ord  in  eodem 
com.  die  Martis  prox.  poji  fejlum  San^i  Aftchaelis  exijient.  y  die 
OSfobris  anno  regni  domini  nojlri  Caroli  Secundi  die  gratia  AngUa^ 
Scotia  Francia  et  Hibernia  regis  fidei  defenfor\  &c.  34,   coram 
Christophero  Duce  Alb^imarle  Richardo  Barret  Arnu 
B.  C.  et  D.  E.  et  aliisfociis  jujliciariis  diSl.  domini  regis  ad  pacem  in 
com*  pradiSf.  confervand.  ♦  nccnon  ad  diverf.  felonias  tranfgrefjienes  ^^    «  r  ^       1 
alia  malrfaSfa  in  eodem  com,  perpetrat.  auJtend.  et  terminand.  ajignat.         L     57  J 
Alexamdrus  Prescot  et  Johannes  Tendering  duojujliciarii' 
ad  pacem  in  com.  pradi^.  confervand.  ajjignat\  ^c.  per  manus  fuas 
proprias  deliberaverunt  hie  in  cur.  quendam  ordinem  per  eosfaSf.  unde 
in  brevi  huic  fcheduL  annexat.  fit  mencio  it  fequitur  in  hiis  verbis 
fequeniibus. 

«  Essex  [fl  The  order  of  Alexander  Prefcot  and  John  Pen- 
**  deringj  Efquires,  two  of  his  majeftv's  juftices  of  the  peace  for  the 
*'  faid  county  of  Effex,  one  being  ot  the  quorum^  and  next  inhabit- 
•*  ing  unto  the  parifh  of  Springfield  in  the  faid  county,  made  the 
«  twenty-fifth  day  of  Augujl^  1682,  for  the  relief  of  the  faid  parifh, 
"  and  for  the  keeping  of  a  baftard  female  child,  begotten  of  the  body 
**  of  Jane  Taylor^  lingle  woman,  and  born  in  the  faid  parilh  of 
.  **  Springfield  on  the  twcnty-fecond  of  this  inftant  Augufl^  and  left  to 
**  the  charge  of  the  faid  parifh :  forasmuch  as  it  appears  unto  us 
**  by  the  oaths  of  Martha  Goldfmith^  Mary  the  wife  of  John  Bragg^ 
**  and  Jane  the  wife  of  Jofeph  Stoakes^  on  the  twenty-fifth  of  Au» 
«  gujl  aforefaid ;  that  John  Eve  of  Springfield  aforeliiid,  is  the  fe- 
*<  tlier  gf  the  faid  female  baftard  child,  and  no  other  man  hath  had 

**  the 
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Kiwo  cc  the  carnal  knowledge  of  her  body;  we  do  therefore  adjudge  and 
Eve.  **  declare  the  (aid  7<7Aw  Eve  of  Springfield  aforefaid,  to  be  the  re-» 
**  puted  father  of  the  faid  baftard  female  child,  and  do  order  him  the 
"  iaid  John  Eve^  to  pay  weekly,  from  the  birth  of  the  faid  child,  the 
**  fum  of  two  fliillings  and  lix-pence  unto  the  overseers  of 
*'  THE  POOR  of  the  faid  parifli  oi  Springfield^  for  the  time  being,  or 
^  one  of  them,  for  the  maintenance  of  the  faid  baftard  female  child# 
«  unlefs  the  faid  John  Eve  fhall  otherwife  difcharge  the  faid  parifh 
"  of  Aich  burden  as  may  accrew  thereunto,  by  reafim  of  fuch  baftard 
"  child.  And  we  further  order  the  faid  John  Eve  to  pay  the  fum 
"  of  forty  fliillings  towards  the  extraordinary  charges  of  the  lyii^-in 
«  of  the  faid  Jane  Taylor.  And  laftly.  We  order  the  laid  John 
**  Evey  do  immediately  put  in  fufficient  furety  for  the  due  perforoi** 
**  ance  of  this  our  order :  given  under  our  hands  and  feals,  &c.** 

I  MOVED  to  quafti  this  order. 

il^oWerof  First,   Becaufe  it  does  not  lay  that  the  two  juftices  were  the 

maintenance         ^^^^   y^^^  ^jjy  qj^^  ^f  them* 
need  not  ftate  '  ' 

-ufticM  w«c  tb€  *  '^"^  Court.  That  is  well  enough  :  here  it  is  fo,  «  next  in- 
^mxt^^^^^     '  ^  habiting"  fliall  refer  to  both  the  juftices* 

•  t  258  ] 

An  order  of  SECONDLY.     Becaufe  it  does  not  iay  how  long  the  pajrment  (hall 

maintenance       j^^   ^^^  j^  ^^y/^  jgA,  an  ordcr  was  quaflied  for  this. 

•*  m  he  pall  J  •  I 

^*^/'^^^.'*'  But  THE  Court  was  of  opinion  that  it  was  well  enough,  for  k 
**^2P»  "        jg  cc  ^jij  jjg  jjjjji  difcharge  the  parifli,**  which  is  well  enough* 

1  Sid.  363.     I  Vent.  48.    a  Vent.  210.    Comb.  69*  103.     2  Salk.  478.     1  Bott.  P.  L.434. 

An  order  o^  THIRDLY.     Becaufc  there  is  a  fum  ordered  befides  the  week!/ 

Inainienanceto     payment. 
pay  10  much         *    ' 

%w«4/)r,  and  tifo  .  ^j^^  CouftT.  That  is  Well  enough  ;  and  has  been  ruled  often 
a^i/i*r,  li  ^^j  ^^tvi'i  that  die  reputed  fether  ought  to  pay  the  extraordinary 
ftVentftio.      charges* 

Thefccurity  FOURTHLY.     Here  is  fecurity  ordered  to  be  given  for  the  per^ 

moft  be  to  per-  formance  of  this  ordcr,  whereas  in  Smith's  cafe  (<?),  the  Court  held 

^^J^^^l^^Vt  that  the  recognizance  ought  to  be  in  the  disjunaive,  viz.  to  pcr- 

ftflion^  form  the  order,  or  to  appear  at  the  next  quarter-feffions  to  abide 

Ld.  Ray.  858.  the  order  there  (^),  for  the  binding  him  to  perform  the  order  is  to 

3  Saik.  66.  exclude  him  from  the  benefit  of  his  appeal  to  the  quarter-feflions. 
I  Bott.  P.  L. 

4»6.  y^nd  of  this  opinion  was  all  the  Court* 

An  order  of  baf-  Then  Mr.  Justice  Jones  faid,  we  will  quafli  that  part,  and 
tardy  may  be      confirm  the  Other  part,  as  we  well  may. 

*c— a  Bulft.  355. 

U)  Michaelmaf  Term,  6  Car.   i.  in      c.  31.    ift  toI.  Mr.  Conft's  edit.  Bott't 
B.  R-  2  Bulft.  341.  Poof  ^aW8,  385; 

{b)  See  18  Elis.  c.  3.  f.  2.  and  6  Geo. 2. 

Smith 
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Smith  agaififi  Batterton.  Cafe  2^9* 

RES  PASS    for  throwing  down  and  fpoiling  certain   ftands  In  trefpaf*  for 
of  the  plaintiff  in  a  fair  j  a  verdifl:  was  given  for  the  plaindfF  Ji^J^in^  hit 
Vridi  five  fliillings  damages.  though  annexed 

,../!»  to  the  freehold. 

Upon  motion  to  h^ive  full  co/is  it  was  held,  That  thg  plaintifF  thepUimiflj 
Ihould  have  his  full  cofts,  for  that  it  was  a  chattel  and  out  of  the  fl»**'  havc/jr/f 
ftatute  22  &  23  Car.  2.  c.  9.  (a) -,  and  if  it  had  been  annexed  to  dfmigc°are 
the  freehold,  yet,  if  carried  away,  it  would  be  likewife  out  of  the  under  forty 
aft.     And  in  fuch  cafe,  where  it  appears  in  the  record,  the  pofiea  pl^">gh  i^thc 
need  not  be  marked.  {"crtffy'' """ 

S.  C.  Ray.  487.    S.  C.  i  Jones,  28a.     S.  C.  Skin.  100.     i  Salk.  zoS. 

(4)  See  Orpwood  ▼.   Holden,   3  Keb*.  Jennings,  2  Ld.  Ray.  1444.     2Stra.726. 

389.    Ven  V.  Fhipps,  I  Salk.  208.    Keen  Beale   r.    Moor,   2   Stra.    1168.     Kern- 

V.  Whiftler,  i  Stra.  534.    Cilb.  Eq.  Rep.  pater  v.  Deacon,  i  Ld.  Ray.  76.     2  Salk* 

197.     Colethurft  v.  Hayes,  Carth.  225.  665.      Cockerel  v.  AUderfon,   Hultock*i 

Roaeter  t.  Boiling,  Cafes  Ptaa.  B.  R.  24.  Law  of  Cofts,  86.   Redridridge  v.  Palmer, 

Park  V.  Davis,  Cafes  Prac.   B.  R.  49.  2  H.  Bl.  Rep.  2.  and  the  ftatute'  8  &  9 

Harper  v.    Jift'er,   Annally*s  Rep.    375.  Wills,  c.  11.  ft  4. 
Alfer  T.  Finch,  2  Lev.  234.    Higgins  v. 


The  Company  of  Stationers  againji  Lee,  and  others.        Cafe  a^g. 


I 


N  Chancery,  it  was  moved  for  an  injunSlion  to  ftay  the  felling  Injunaion 
of  fome  books  imported  from  Holland^  &c.  againft  felling 

*  books  imported* 

And  it  was  urged  that  they  had  quietly  enjoyed  the  fole  ♦  print-  S.  a  10  Mod* 
ing  of  thefe  books  from  the  lirft  of  King  james  until  very  lately,  and  ^°5; 
that  all  particular  members  of  the  company  have  diftinft  (hares  c«fc't,*66."6. 
and  benefit  in  the  printing  of  them,  according  to  the  ftock  they  put  93* 
in,  by  virtue  of  a  bye-law  of  the  company  ;  fo  the  trade  or  gain  \^^^'  ^^' 
is  not  reftrained  to  a  few  :  by  the  fame  bye-law  above  two  hundred   ,  VtxnJtuo. 
pounds  a  year  is  always  applied  for  the  lupporting  of  poor  widows  27 $• 
and  orphans  of  the  fame  compaiy ;  and  they  are  at  two  or  three  hun-     «  F  2^0  1 
dred  pounds  a  year  charge  in  looking  after  the  press  for  the  fer- 
vice  of  the  government :  befides,  it  would  be  6f  dangerous  confe* 
quence,  that  the  Hollanders  and  other  foreigners  (hould  print  our 
primers,  pfaltersy  almanacks j  zndjinging  pfalmsj  for  they  may  and  ac- 
tually do  abufe  them,  for  being  at  no  charge  for  corredting,  and 
printing   in  a  worfe  character  and  paper,  they  will  underfeU  the 
Englijhj  and  deftroy  our  manufacture* 

Then  they  moved  againft  a  trial  of  the  validity  of  their  patent 
for  thefe  reafons^ 

It  appears  by  the  recital  oi  King  James  fet  forth  in  the  bill,  that 
the  fole  printing  of  primers  and  pfalters  was  in  grant  before  that 
time  by  patent  to  John  and  William  May^  for  their  lives  ;  then  by 
^een  Eli%abeth  to  Benjamin  Alley  in  rcvcrfion  for  thirty  years, 

a  which 
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CoKPAKv  or    which  was  purchafcd  by  the  plaintifFs;  then  the  faid  patent  of  thrf 
Station iR»    ^^q.  ^^  Ring  James j  was  granted  to  the   plaintifFj  afterwards  hi$ 
LsE*         patent  was  furrendered,  and  the  patent  renewed  in  die  thirteenth  year 
of  James  the  Firjh    The  ;king  hath  always  had  and  exercifed  his 
prerogative  in  the  printing  of  thefe  and  fome  other  book^     In  the 
nrft  year  of  ^een  Mary  there  was  granted  to  Cnuoodj  the  printing 
ofjiatutes  and  proclafnationsy  whcvcm  was  recited  a  former  grant;  we 
have  here  a  copy  thereof:  in  the  firft  year  of  ^eert  Elizabeth  the 
like  patent  to  Jugg  and  Cowood  for  fole  printing  of  them,  and  like- 
wife  bibles  :  the  fole  printing  of  law  books  was  granted  by  Henry  fht 
Eighth  to  Tdttel^  and  enjoyed :  all  thefe  patents  have  been  renewed 
and  continued  down  ever  fince,  and  multitudes  of  men  hare  pur- 
chafed  under  them.     The  king  is  head  of  the  church  and  has  a 
particular  prerogative  in  ecclefiaftical  affairs,  and  therefore  in  prindng 
of  primers^  &c.  he  has  a  particular  prerogative  in  reflraining  and  li- 
•  [  260  J     c?nfing  prognoftications  *  of  all  forts;  and  were  it  otherwife  it 
would  be  of  dangerous  confequcnce  to  the  government*     In  the 
ilatutc  21  Jac.  3.  f.         againft  illegal  and  mifchievous  monopolies^ 
it  is  parricularly  declared,  that  this  ttatute  (hould  not  extend  "  to 
**  patents  for  Jole  printing.     In  the  cafe  of  Darcy  v.  .Men  about 
monopolies  (^7),  the  patents  for  prindng,  which  were  the  fame  as 
now,  were  admitted  good.     By  the  14  Car.  2.  r.  33.  it  is  enaded^ 
*'  That  no  perfon  (hall  imprint  or  import  any  book  or  books,  which 
"  any  other  perfon  by  force  or  virtue  of  any  letters  patents,  or 
^^  entry  in  the  ftationers  book  had  right  and  privilege  (blely  to 
**  print :"  although  this  ftatute  be  expired,  yet  it  feems  to  amount 
to  a  judgment,  that  fome  perfons  by  letters  patents  had  a  right  and 
privilege  folely  to  imprint  fome  books.     Since  this  ftatute  there  was 
a  conteft  between  Mr,  Titon  and  divers  other  bookfellers,  and  Cb- 
/onel  Streaier  patentee  of  the  law  books  ( b)j  about  the  printing  of 
Croke's  Reports ;  and,  in  an  action  brought,  there  was  a   fu£leh 
judgment  againft  Colonel  St reater  in  the  court  of  King's  Bench  > 
but  upon  a  writ  of  error  in  parliament,  and  hearing  of  counfel  this 
judgment  was  reverfcd,  and  the  patent  adjudged  good.     In  Hilary 
Term,    in   the    twenty  third    and    fourth     years   of  Charles    the 
Second,  in  the  cafe  of  Mayo  v.  Hill  (r),  an  action  tarn  quam  was 
brought  for  the  penalties  of  the  ail:  of  14  Car.  2.  c.  33-  fetdng  fordr^ 
that  the  now  plaintiff  by  virtue  of  the  new  letters  patents,  was 
proprietor  of  the  copy- right  of  the  Englijh  btbUs  and  pialms,  and  that 
the  defendant  hacf,  &c.     And  upon  trial  before  the  Lord  Hale,  it 
was  found  for  the  plainrifF  by  the  direftion  of  the  Lord  Hale, 
who  thereupon  declared  the  patent  had  been  always  held  legale     In 
Michaelmas  Term,  in  the  twenty- feventh  year  of  Charles  the  Second^ 
the  Company  of  Stationers  brought  an  information  in  the  court  cf 
Conunon  Pleas,  againft  one  Seymour  {d)j  for  the  penaldcs  of  the  zSt 
of  14  Car.  2.  c.  33.  for  printing  and  vending  of  almanacks ;  fettii^r 
forth,  that  by  virtue  of  the  letters  patents  in  the  diirteenth  year  of 
James  the  Firjly  they  were   entitled  to  the  fole  printing  of  aU 

(a)  In  14  Elie.  Moor,  673.  Noy.  (c) 

[i]  Skin.  234.  ciu4  )  Mod.  257*  {J}  1  Mod^  257. 

Monads^ 
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IttonacASj  znd  2,  fpecial  verdidl  found  thereupon:  and  judgment  for     STATioNut 
the  plaintiff  (0.  Comfant 

♦  Now  by  all  thefe  judgments  fo  affirmed,  it  appears  that  the  re-  J^***, 

fpcSive  letters  patents  gave  a  right  to  the  oatcntecs,  elfe  nojudg-  *  L  ^"^  J 
mcnt  could  have  been  given  for  them,  bo  upon  the  ftatute  14 
Car.  2.  r.  33.  which  gfves  the  penalties  to  thofe  who  have  a  right 
by  force  and  virtue  of  letters  patents.  In  Eafter  Term,  in  the 
ihirty-fecond  year  of  Charles  the  Second^  the  Company  brought 
an  au^on  on  the  cafe  againft  Marlowj  fetting  forth  their  patent  of 
the  thirteenth  year  of  James  the  Firjiy  and  that  Marlow  had  printed 
and  fold  ahnanacks ;  which  adion  was  tried  before  the  Lord 
Keeper,  then  Chief  Juftice  of  the  Common  Pleas;  and  a  verdi<^ 
for  the  plaintiff.  There  is  objected  the  ftatute  35  Hen.  8.  c.  15. 
reciting  that  by  arj  aS  of  Richard  the  Thirds  all  ftrangers  might  im- 
port' and  fell  books;  and  that.bv  the  (aid  a<Sl  of  35  Men,  8.  c.  15. 
it  i9  ena£ted,  **  That  none  (hall  ouy  to  fell  again  any  imported  books 
**  ready  bound,  otherwife  than  in  grofs,  and  not  by  retail,"  whence 
they  infer  that  it  is  lawful  to  import  any  books  in  (hects.  The 
anfwer  is,  that  that  ftatute  of  Richard  the  Seccfnd^is  not  in  print : 
qiutrtj  if  it  be  perpetual.  But,  however,  it  extends  briy  to  ftrangers, 
and  it  will  not  take  away  the  king's  prercreative,  the  king  being  not 
named  in  the  a£t;  and  as  for  that  of  35  lien.  8.  c.  15.  it  cannot  be 
of  greater  force  for  that  very  reafon :  befides  the  ftatute  is  only 
prohibitory,  and  does  not  inlarge  but  reftrain  the  liberty  of  the  fub- 
jed:  the  judgments  in  th^"  Houfe  of  Lords,  and  other  courts  where 
thefe  ftatutes  were  objeded,  prove  that  they  do  not  take  away  the 
king's  prerogative.  If  the  words  of  the  ftatute  imported  a  general 
liberty  for  all  forts  of  books,  the  defendants  might  infift  to  import 
any  f^itious  or  heretical  books,  which  by  law  they  cannot  do ;  fo 
that  the  liberty  of  importing  books  muft  be  reftrained  to  fuch  as  arc 
not  contrary  to  the  king's  prerogative  and  the  weal  public. 

And  an  injunction  was  granted* 

(0  But  fee  Scationen  Company  v.  Car-  and  allowed  by  the  Archbiibop  of  Canter- 

iian»  %  Bl.  Rep.  1P04.  whrrc  on  a  cafe  bury,  the  Bi{hup  of  London,  or  eiiher  of 

ftited  oot  of  Chancery  the  jud^s  of  the  them,  for  the  time  being.     SxcoKHLYy 

Commoo  Pleas  certified,  that  the  patent .  That  the  Crown  haJ  not  the  pr*rugatiTe  or 

nade  to  the  Sutionera  Compmy,  in  tllc  power  to  make  fuch  grant  to  the  Company, 

thirteenth  year  of  Janet  the  Firft,  was  re-  exdufive  of  any  other  or  others.    See  alio 

drained  to  the  printing  of  fuch  almanacks  the  Stati.iners  Company  ▼.  Partridge^  10 

And  prognofticatioas  as  ihould  be  liceoied  Mod.  105.  and  4  Burr.  2381  140a. 

. 

•  The  King  againfi  Pilkinton,  Shute,  and  others.  Cafe  260. 

•  [  262  ] 

IJiFOKMATlON  for^notztGuUdhall{a).     Andn^wthe    it wa, formerly 

caufe  being  called,  the  defendants  oiFered  a  challenge,  viz.  on  the    a  good  cjufe  of 

behalf  of  my  Lord  Greys  being  a  defendant,  and  being  a  peer,  that    f^l.'S'''  °"  ^i^* 

peer  for  a  mifdemeanor,  that  no  knlgbts  were  returned  on  the  jury.— S.  C.  Skin.  iii. 

{a)  See  a  copy  of  the  infumtCion,  Trcm.  ?.  C.   182.     6  Sutc  Trials,  App.  40. 
3  State  Trials,  630. 

Vol.11.  T     '  there 
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In  whit  cafe  a 
mm  pre/*  cannot 
be  entered  oo  a 
crinninai  in- 
formation* 
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there  was  no  knight  returned  on  the  jury  as  there  ought  to 
be  {b).  And  it  was  put  in  Latin^  in  parchment,  and  read  by  the 
clerk,  and  received  by  my  Lord  Saunders,  for  that  he  was 
of  opinion,  that  to  have  knights  of  the  jury  was  the  privilege  of  a 
PEER  in  a  criminal's  well  as  in  ^  civil c^\xk\  as  is  i  Leon.  7.  and 
(everal  other  authorities  ;  and  the  cafe  in  Dyer  fays,  it  is  fuch  a  pri- 
vilege as  he  caimot  waive,  for  if  he  be  plaintiff  the  defendant  may 
challenge  the  array  for  tliis  default  [c). 

And  THE  Attorney  General  {d)  here  could  not  enter  zmn 
profequi  as  to  him  :  for  here  he  has  no  day,  nor  is  it  the  record  that  is 
here,  but  only  a  tranfcript  fent  hither  for  the  particular  purpofe  of  a 
trial :  and  the  judge  here  has  nothing  to  do  but  to  record  the  vcr- 
did,  or  to  receive  a  plea  puis  darrein  continuance^  nor  can  a  nou 
prof,  be  entered  as  to  my  Lord  Grey^  for  that  the  venire  is  joint, 
and  the  liTue  is  fo  too. 


{hi)  But  now  by  24  Geo.  a.  c.  i8. 
<<  no  cbatkngi  ikall  be  taken  by  a  peer  or 
«  lord  of  parliament  to  any  panel  of  ju- 
<<  rors,  for  want  of «  knight  being  returned 


*^  on  fuch  panel ;  nor  any  0rr^  quaihed 
**  by  rcafon  of  fuch  challenge-** 

!c)  But  fee  S.C.  6  State  Trials^  631. 
d)  Sir  Robert  Sawder* 


Cafe  261; 


A  hill  9f  exeep" 
iioMi  lies  on  a 
iballenge  being 
overruled* 

Poft,  a86. 
Skin.  104. 
I  Vent.  366. 
|(.ay.  4S4. 


The  bye  law  of 
London,  that  a 
iheriff,  chofen 
after  a  fine  paid, 
ihall  have  a  por- 
tion of  the  fine, 
iagood. 
10  Co.  31. 
Hob.  211. 
I  Mod.  4^9. 
B.  R.  H.  284. 
I  Burr.  235. 


[263] 


Rich  againji  Player. 

T  NDEBITATUS  assumpsit  .for  an  hundred  pounds.  TTic  dc- 
'^  fendant  challenges  the  array,  for  that  the  venire  was  dircfied 
to  Sir  Dudley  Northj  one  of  the  (hcrifFs  of  London^  on  a  fuggeftion 
that  the  plaintiiF  was  the  other  fheriff*. 

It  was  ALLEDGEDyir  the  defendant^  tliat  the  office  was  but  one 
intire  thing,  though  exercifeable  by  two.  But  the  challenge  was 
faved  to  them  by  lowing  a  bill  of  exceptions. 

The  case  was  on  an  ordinance  of  the  common-council,  that  if 
a  freeman  be  chofen  (herifF,  and  upon  rcfufal  be  fined,  the  next 
younger  fherifF  that  holds  ihall  have  a  hundred  pounds  of  his  fine. 
Mr.  ftfx  was  chofen  and  fined,  and  paid  four  hundred  pounds  to 
the  chamberlain.  Rich  was  afterwards  *  chofen  younger  (heriff', 
and  by  the  order  of  the  court  of  aldermen  upon  his  petition  was  ta 
have  a  hundred  pounds  thereof,  which  being  demanded  of  THl 
Chamberlain  was  rcfufed,and  thereupon  the  aclrun  was  br9ught9 
and  a  verdid  for  the  plaintiff. 

The  defendant  infiflcd  upon  the  challenge^  and  therefore  nade 
(10  defence  {a). 
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The  King  againji  The  Mayor  and  Commonalty  of  the  Cafe  26  3 • 
City  of  London. 

KiNG*s  Bench,    Michaelmas   Term^    33    Car.   2.    Roll 
Crown   Side. 


/^UO  WARRANTO  for  claiming,  inter  alia^  to  be  A  corpora- 
S^  TiON,  and,  after  a  fpecial  plea  of  fevcral  a<Ss  of  parliament 
^d  charters,  fome  forfeitures  were  afligned  j  then  a  rejoinder,  fur- 
rejoinder,  &c.  and  demurrer  (</). 

Finch  Solicitor  General  argued  for  the  Icing. — ^^Ve  (hall  firft  con- 
fidcr  fome  preparative  queftions,  which  fome  at  the  bar  have  made 
lb,  otherwife  1  fliould  not. 

First,  Whether  any  corporation  can  be  forfeited  at  all :  now 
no  corporation  has  any  other  fs)undation  or  fubfiftence  than  other 
franchises,  and  there  is  a  fecret  truft  that  they  (hall  not  be  abufed, 
otherwife  there  would  be  a  great  mifchicf :  the  king  is  the  head 
and  original  of  all  corporations  and  franchifes  [b).  A  prefcriptlon 
to  be  a  corporation  fuppofes  it  to  be  derived  from  the  cro^?n  : 
there  is  no  rule  more  certain,  than  that  a  franchife  may  be  forfeited. 
By  the  Year  Book  (r ),  the  Second  Injiitute  (i),  and  the  Mir^ 
rour  [e)y  there  cited,  an  abufer  of  murage  is  a  forfeiture  thereoi^  and 
that  by  the  common  law,  fdr  the  ftatute  of  JVeJiminfter  the  Firfly 
€,  31.  IS  but  an  affirmance  of  the  common  law ;  it  only  adds  a  fur- 
ther puniftiment,  viz,  to  be  grievoufly  amerced  for  an  abufer  (^). 
The  abbot  of  5^  Alhan^^  franchife  of  having  a  gaol  was  feized  mto 
the  king's  hands  for  an  abufer  thereof /^^).  By  PiGOT,  If  the  co- 
nufance  of  pleas  be  granted,  and  he  does  otherwife  than  he  ought,  he 
(hall  lofe  his  franchife  (A).  Non-ufer  or  abufer  is  a  forfeiture  *  of 
an  office  (/).  In  Fitzherbert  {k)  it  is  faid,  that  a  bi(hop's  tem- 
poralities and  franchifes  may  be  forfeited :  thus  far  it  is  plain  that 
franchifes  mifufed  may  be  forfeited,  although  they  arc  enjoyed  by  a 
corporation,  and  in  a  corporate  capacity;  unlefs  fome  will  fay  that  a 
corporation  cannot  forfeit  the  franchife  of  beine  a  corporation,  which 
certainly  may  be  done  as  well  as  a  gaoler  forfeit  his  office  gf  being 
a  gaoler :  fuppofe  a  corporation  (hould,  under  the  common  (i^l,  au- 
thorize a  rebellion,  would  not  diis  be  a  forfeiture?  In  the  Year 
Book  (/)  it  is  faid,  that  a  corporation  cannot  commit  a  battery,  or 
do  a  pcrfonal  Wrong,  and  this  is  true,  but  yet  they  may  do  a  qorpo- 

545.    S.  C.  6  St.  Tr.  16.    S.  C  Co.  Eat.  535. 


A  corporation 
•ggrejate  may 
be  forreitfd  by  • 
breach  of  the 
trail  upon  which 
it  was  granted} 
and  thir  cokro- 
Ration  op 
London  it  in 
this  rcfpeft 
like  every  oth«^ 
corporation  {     9 
and  therefore  vT  * 
the  mayor  and 
common  council 
extort,  undef 
pretence  of  a 
b)e  law,  monty 
from  all  the 
king*!  fubjedh 
who  (hall  retort 
to  iLe  city 
markets,  or 
make  and  pub- 
|}(h  a  fcandalotts 
and  libetlouf  pe« 
tition,  it  is  a 
forfeiuireof 
their  francbifest 
for  the  M.€t%  of 
^e  mayor  and 
council  arc  the 
adfi  of  Qie  cor- 
poration, foi 
which  an  in* 
fbrmition  in 
f M  wfirranf 
may  be  main- 
tained ^  and  OA 
judgment  for 
the  king,  the 
franchifes  may 
be  feieed  into  thit 
king*s  hands. 

S.  C.  3  St.  Tf. 
Kyd.  ch.  $. 

♦   [   26+   J 


{a)  Sfc  the  pleadings,  &c.  In  "  the 
"  cifc  of  the  f;40  warranto  a^ainft  the 
•*  CiTV  OF  London.'* 

{h)  Keilway,  138. 

u)  18  Edw.  a.  «*  Quo  wvr canto.*' 

{d)  2  Inft.  2-^3. 

(€)  The  Miifour   of  J»fticc,    cap,   5. 


(/)  Year  B  ok,  8  Ken.  4.  pL  18. 
(jr)  Year  Book,  ao  Edw.  4.  p:.  6* 
{k    Year  Book*  19  Hen.  4.  pi.  I. 
(f)  Moor,  193. 
[k)  Fitf.  Abr.  atle    **  C^rBnV*  pL 

(0  fti  Edw.  4.  pL 

T  a  rati 
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Kino  rate  aft  which  jnay  be  unwarrantable,  yea  illegal.     A  corporation 

Maycb  or  ^^y  ^  fiirrendered,  and  that  which  may  be  furrendercd  may  be  for- 
LoMooir.  feited  (w).  In  Lincoln's  Inn  library,  in  Lord  Hale's  collec- 
tion of  Adjudicata  o(  Edward  the  Firfl^  foL  28,  there  was  a  judg- 
ment "  quoi  libertas  de  ^AHiiVfiQH  forisfaSia  ftty*  and  by  him 
marked  in  the  margin,  "  et  corum  judieium  vidctur  extendert  to  THE 
**  CINQUE  ports:"  and  thefe  are  confirmed  by  aft  of  parliament 
as  well  as  the  city  of  London :  all  quo  wnrrantos  hitherto  have 
endw-d  in  fubmiflion.  In  5  Edtv.  4.  c,  6.  if  a  corporation  (hould 
negleft  to  come  in  during  tbg  eyre^  or  into  the  king's  court,  it  is  a 
forfeiture,  which  being  fo,  it  is  ilrange  that  opprefllonS)  though 
outragioufly  conunittedby  corporations,  fhould  not  be  fo  (»). 

Secondly,  Whether  the  city  of  London  be  in  any  other  plight 
dian  other  corporations  ?  And  I  think  it  the  fame :  th  ''^  depends  on 
their  plea  and  the  ftatutes  mentioned  therein.     The  fourth  Infti^ 

Stute  {0)  mentions  the  ftatute  of  Richard  the  Second^  likewife  the  firft 
MAGNA  CHART  A  is  no  more  a  confirmation  to  them  than  to  any 
other,  for  it  is  ^^  it  omnes  alia  HbertateSj'  and  Lord  Coke  and 
THE  Mirror  fay,  that  they  {hall  have  all  them  which  they  have 
not  forfeited  by  any  abufer  {p).  As  for  the  other  afts  it  is  plain 
that  in  the  twenty- fifth  year  of  Ediuard  the  Firji  (y),  the  city  was 
forfeited,  and  in  the  twenty-fixth  year  (r)  he  reftored  their  li- 
*  r  ^^5  ]  I'C'^^s  2^^  *^*^  ^^^y  *  ^^  xhcm  to  hold  during  his  pleafurc :  he 
cited  14  Edw.  2.  Membr.  21.  2  Pari  Patent  Rot,  16  Edw.  2.  20 
Edw.  2.  Pat.  Rot.  It  was  reftored  by  the  grace  of  the  king,  but 
never  by  due  courfe  of  law :  as  to  the  aft  of  i  Edw.  3.  c.  whidi 
they  fet  forth,  I  know  no  fuch  aft  \  there  is  no  fuch  printed ;  nor 
are  there  any  parliament- rolls  till  long  after  that,  viz.  the  fourth 
year  of  Edward  the  Third.  He  cited  5  Edw.  3.  Rot.  Clauj.  Membr. 
14.  As  to  the  7  Rich.  2*  pU  though  Lord  Coke  (j)  fays  it  is 
a  ftatute,  and  cites  fevcral  books  in  the  margin,  yet  never  one  proves 
it,  or  tends  thereto ;  he  fays,  "  Rot.  Parliam.  7  Rich.  3  Alem.  37/* 
whereas  that  is  only  a  prayer  of  th  i  commons,  that  a  patent  to  that 
purpofe  be  granted  to  the  city  of  London  j.-duA  the  king  fays  ^'  U  roj 
^^  veut^^  but  there  was  never  fuch  a  patent  granted ;  and  if  there  was, 
it  can  be  interpreted  only  to  extend  to  p^ft  forfeitures,  not  to  future 
ones :  and  ii  the  fixtcenth  year  of  Richard  the  Second  they  were 
leized  per  debitum  legis  procejfum  (/) ;  by  which  it  appears,  that 
notwithilanding  tlieir  pretended  ftatute  they  were  de  facto  forfeited. 
:In  the  fecond  year  of  Richard  the  Second  [u)^  a  petition  from  the 
city  was  prcfentcd  in  parliament,  that  tlicy  might  not  be  forfeitable 
and  the  anfwer  was  "  Le  roy  avifera :"    which  argues  that  they 

(i«)  II  Edw.  3.  Rot.  Cbuf   Membr.  (/>)  Sec  2  Inft.  oo. 

36.    II  Edw.  3.    Rot.  CUuf.  Membr.  5.  (7)  25  Edw.   i.  1  Part  of  the  P<tai% 

EafterTerm,  9  Edw.  i.  R«»il.  95.  Ro  i  Membr.  14. 

(»)  Sec  the  cafe  of  the  Earl  of  Clou-  (r^  26  Edw.  i.  Rot.  Pat.  Memb.6* 

'  crfter  v.   Llic  Earl  of  Hereford,   Hilnry  (O  4  Inft.  253. 

Term,  20  Edw.  I.  fc.  6  and  y.     Ryley's  (r)   16  Rich.  2.  Rot.  Pat.  Memb.  21. 

Parliainentaria  Placha,  S^  and  86  j  aod  iu)  a  Rich.   2.     Parliaoa.   Roc.    isC 

ft  I  Edw.  3.  Rot.  CUuf.  Monbr.  174  iji. 


(0  4  *«*•  »S> 
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had  no  fuch  before;  and  they  pray  likewife  that  which  was  never  ^^^^ 

before  or  fince  prayed,  viz.  that  they  might  interpret  their  o»vn      Mayor  or 
charters,  and  it  was  denied.  London. 

The  third  c^estion  is,  Whether  the  zA  of  the  mayor  and 
common-council  may  be  termed  the  d6l  of  the  whole :  all  bye-  laws  are 
corporate  aets,  and  made  by  the  whole,  and  yet  they  arc  made  by 
the  com?TiOii  council ;  and  when  for  tlieir  purpofe  are  defended  as 

food ;  and  fo  tliey  have  been  allowed  in  the  king's  courts :  they  ft 

ave  pleaded  that  they  have  time  out  of  mind  a  common-council : 
it  is  an  infeparable  incident  to  corporations  to  make  bye-laws,  and  a 
power  to  make  them  is  implied  in  the  very  being  of  a  corporation  ; 
and  therefore  a  mifufer  of  that  is  a  miuifer  or  forfeiture  of  the 
whoief  (tu).  When  divers  franchifes  are  dependant  one  on  another, 
the  mifufer  of  one  of  thefe  is  a  forfeiture  of  the  whole  (x).  Toll  is 
incident  to  a  market ;  and  an  abufer  of  tbe  toll  is  a  forfeiture  of  the 
market. 

♦  The  fourth  question  is,  Whether  the  a£ls  done  by  this     •  [  266, 
corporation,  allcdged  in  our  replication,  and  confefled  in  their  re- 
joinder, be  a  forfeiture  ? 

First,  As  to  the  making  of  the  bye-law,  and  levying  money  \n 
purfuance  thereof:  and  now  what  right  have  they  to  fuch  tolls  ? 
and  this  as  they  have  pleaded  is  none  at  all ;  a  prefcription  to  toll, 
without  faying  what  in  certain  is  void ;  and  fo  is  a  grant  from  the 
king  of  fuch  uncertain  toll  (y) ;  for  no  man  can  pretend  to  tax  his 
fellow  fubjed,  nor  is  this  which  they  pretend  to  a  toll,  for  a  toll  is  to 
be  paid  by  the  buyer,  but  this  is  to  be  paid  by  the  market- people, 
the  fellers ;  yet  I  agr^e  there  muft  be  a  cuftom  for  fiallage^  but  % 
that  muft  be  certain,  as  is  9  Hen.  6,  45.  /»/.  28.  exprefsly  in  the 
point:  but/uppofing  it  a  good  prefcription,  then  our  traverfe  of 
their  prefcription  is  good,  and  they  ou6;ht  to  have  taken  iffue 
thereon ;  wnereas  they  have  offered  an  iilue  to  toll  uncertain,  and 
have  not  reduced  it  to  a  certainty ,by  their  bye-law  :  when  the  king 
has  granted  a  market,  he  can  never  after  grant  toll,  becaufe  it  was 
once  a  free  market;  and  when  once  a  market  is  in  the  city,  that 
being  with  a  cuftom  for  a  fum  certain,  they  can  never  raife  it,  but 
may  Icflcn  it ;  fo  that  the  queftion*  will  be,  whether  raiftng  and  levy- 
ing of  money  be  a  forfeiture  ?  It  is  a  breach  of  truft,  and  an  oppref- 
fion  to  the  people :  the  offence  lies  in  ufurping  a  power  to  make  a 
bye-law  for  the  levying  of  money,  that  is  the  mifufer :  in  the  cafe  rf 
Jhip'tnoney  (z),  it  was  not  the  quantity,  but  the  manner  of  levying  it 
without  a<5l  of  parliament,  which  was  the  matter  complained  of:  and 
if  this  corporation  may  go  thus  far,  who  teiows  where  they  inftiy 
end  ?  As  to  die  petition,  the  prcfenting  and  printing  it  is  the  oiFencc 
which  was  done  by  them  as  a  corporation ;  it  is  ^ing  upon  cheiti 
to  cenfure  the  king  and  his  government;  it  is  a  fcandalizing  of  him  : 
there  was  the  cafe  Colonel  King  v.  Lake  (tf),  in  the  Lord  Hal£'s 
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v)  zsAfliiey  pi.  34.  («)  I  State  Trials,  483. 

\m)  See  the  caie  of  tlvc  Corporadon  of  {a)  i  Mod*  58.  2  Vent.  %%.    i  Satfiid. 
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Kiita  time  in  this  court :  the  printing  any  man's  cafe  while  pending  is  an 
offence,  becaufe  it  is  as  it  were  an  appeal  to  the  people;  if  uie  fad 
be  done,  the  law  fays  nialicioufly,  and  with  an  ill  intention :  tfiey 
confcfs  the  faft,  and  then  traverfe  the  malice,  which  cannot  be ;  this 

•  [  267  J    would  have  *  been  an  offence  in  a  private  perfon,  and  have  incurred 

the  penalty  of  imprifonment,  during  the  king's  pleafure.  He  cited 
HarriJorCi  c<ffe  (^ )  for  it,  who  was  fentenced  fo,  and  likcwife  with 
$cc  Mr.  Himp-  a  gricvous  fine  for  fpeaking  words  of  Jujiice  Hutton  in  relation  to  a 
fiw»37»*^»3^'  J"^g"^^"^  ^f  ^^s  ibout  Jhip-moneyi  much  more  criminal  is  it  to 
charge  the  king  with  mifeovcrnment :  and  on  the  whole  matter  he 
prayed  judgment  for  the  king. 

Sir  Georgb  Treby  argued  i  contra. 

First.  A  corporation  cannot  be  forfeited ;  it  is  a  mere  capacity 
(h).  In  Brooks* s  Abridgment  his  title  is  "  Corporations  and  Capa- 
cities." Now  he  never  ufes  two  words  in  his  titles  but  when  they 
2X^  fynomtnoHS  U).  In  one  cafe,  and  in  but  one  cafe  in  the  world  is 
it  called  afranchijc^  and  that  is  in  title  *'  ^0  IVarranto^*  in  Kike\ 
Entries  (//).  Ncy  calls  it  a  franchijij  for,  fays  he,  it  was  called 
fo  in  that  plea :  they  never  die  {e).  It  is  invifible,  immortal,  and 
has  no  foul ;  fo  is  the  cafe  of  Tipling  v.  Rexal  {f).  ^o  fubpcena  lies 
againft  them,  becaufe  tt^cy  have  no  confciences,  they  cannot  fpeak 
nor  appear  in  perfon,  but  oy  attorney ;  and  this  was  the  opinion  of 
Man  WOOD  Ch'tejf  Baron.  Grotius  fays  that  cities  are  immortal  {g). 
That  a  corporation  (hould  be  dilTolved  was  never  adjudged,  nor 
quefUoned,  nor  attempted  before ;  now  \n\hefr/i  injiiiute  (/>),a  cor- 
poration is  faid  to  be  diffolved.  but  it  is  not  properly  a  diffolvin^, 
hut  rather  a  taking  away  of  die  fubjedt  in  which  it*  fubfifls :  In 
Rollins  Abridgnunty  there  is  this  quare^  How  it  may  be  difTolved  ? 
and  no  anfwcr  (/).  It  cannot  by  the  judgment  of  the  court  mzqw 
warranto^  but  by  death  of  all  its  members ;  and  in  Littleto^j  it  is 
reckoned  a  good  argument  that  no  fuch  aftion  lies,  infomuch  that  it 
was  never  fccn  or  heard  of  (i).  And  in  a  quo  warranto^  a  dif- 
claimer  binds  the  rucccfibrs  (/).  A  corporation  in  a  town  is  more 
proteSed  than  another's  kirdfhip  or  dignity  ;  it  cannot  be  forfeited, 
becaufe  it  is  perfonal ;  it  cannot  be  furrendcrcd,  as  was  agreed  by 
the  Lords  in  the  Earl  of  Purbeck^s  cafe :  Earl  of  Oxford's  cafe  in 
Jones  100,  loi.  a  corporation  cannot  be  furrendered :  the  furren- 
dcrs  in  the  time  of  Henry  the  Eighth^  were  not  good,  and  therefore 

•  [  268]     needed  afis  of  parliament  for  diem :    the  Dean  and  *  Chapter  of 

Norwich's  cafe  (m)  is,  though  a  corporation  furrender,  yet  the  cor- 
poration remains:  in  the  cafe  of  Fulcherv.  Heyward  \n)^  and  in 
fyorthley  v,  Adaws  («),  only  the  land  pafles  by  the  furrender,  and  Ae 
corporation  is  nor  nirned  there.  Roll,  fcems  to  the  contrary  (^),. 
Deanry  of  iVells  •  lad  to  be  furrendered.    ff^alrond  v.  Pollard  (y ), 
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U)  Cro.  Car.  ^03,  (;)  i  Roll  Abr.  "  Corpondon,**  514. 

1*)  Co.  Lit.  150.  (k)  Lt.  itQ,  108. 

(0  Hok.  110.  (/)  Co.  Lit.  103. 

{J)  Co.  Ent.  pi.  I.  f^)  3  Co.  75. 

(e)  Co.  Lit.  4.  (j,)  Jooes,  166.  S.C.  Palm.  499*  501^ 

if)  a  Bulft.  133.  (,)  piowd.  194. 

Ig)  Grotiut  de  jurt  belli,  |ib.  2.  c  9,  (p)  2  Roll.  Rep.  lOXf 

l#5  Co.  Lii.  13.  {f)Pycr373. 
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A  corporation  is  before  it  has  lands,  and  continues  after  all  ks  '^'"* 
lands  are  cvidled.  In  RolU's  jibr.  ir)^  it  is  did,  the  lands  came  Miiron  of 
to  the  king  by  the  ftatute  of  difTolutions ;  and  truly  in  the  cale  of  Losij>q:c.. 
the  Archbilhop  of  Dublin  v.  Bricrton  (  j),  it  is  refolved  by  five  judges, 
that  the  corporation  and  chapter  of  St.  Patrick^  was  by  the  gift 
and  furrender  of  the  dean  and  chapter,  lawfully  diflblved  and  deter«- 
mined;  and  that  alfo  abfque  confenfu  arcblepifcopi ;  which  cannot  b^^ 
law,  for  it  can  never  be  without  the  leave  of  the  biibop*  My  Lord 
Coke  argues  (/),  that  the  furrender  was  by  a6t  of  parliament,  other- 
wife  it  had  not  been  good.  The  cafe  in  the  inftttute  (u)  was  a 
quo  warranto  brought  and  fubmifEon,  &c.  («/)  but  then  paific^  • 
that,  fome  things  may  be  furrenderable  and  yet  not  forfeitable,  as  an 
annuity  is.  In  Eurfon's  cafe  [x)  all  the  fcizures  were  but  till  fine 
and  ranfom  ;  and  in  the  interim  the  king  put  upon  them  a  cuftos. 
A  corporation  is  not  a  liberty  that  may  be  feizcd;  the  king  may  feize 
the  mayor  and  put  in  a  cu/iosy  but  he  cannot  feize  a  thing  wliich  is 
not  feizable  :  during  all  thcfe  times  the  corporation  was  injiatu  quoy 
and  were  fued  and  did  fue,  and  their  courts  continued  open  and  free 
as  before  and  fince  :  if  they  had  not  fued  a  replevin  ((aid)  within  a 
year  and  a  day,  they  had  ceafcd  to  have  been  a  corporation :  it  is  a 
meer  perfonality  that  cannot  be  feifed  (y).  As  this  adion  is  brought 
there  can  be  no  judgment;  it  is  brought  againft  us  as  a  corporation 
for  ufurping  the  franchife  of  being  a  corporation  j  that  in  ralmer*s 
Rep.  was  brought  againft  particular  men  by  name,  and  fo  is  that  in 
the  Dublin  cafe  (z).  The  writ  here  fuppofes  there  is  no  corpora- 
tion, and  yet  calls  them  fo :  In  *  Hale's  Common-place  Book  («),  and  *  [  ^^  3 
Coie*s  Entries  (A),  there  the  juogment  was  quod  in  mifcricordia  : 
If  the  king  mifconceive  his  adlion  the  writ  may  abate  (c).  If  it  be 
a  forfeiture  it  muft  relate  to  the  time  of  the  toll  taken,  and  all  the 
a£U  we  have  done  fince  are  void  :  Forisfecerunt  is  a  new  word  in  a 
quo  warranto  \  in  all  judgments  \n  quo  warranto  thtVQ  is  and  muft 
be  a  fine ;  and  who  (hall  be  fined  here  ?  It  is  as  if  an  action  (hould. 
be  brought  againft  huft)and  and  wife;  and  in  the  replication  the 
plaintiff  ftiould  alledge  a  divorce;  firft  to  own  them  a  corporation, 
and  then  deny  them  to  be  one  is  repugnant :  in  the  cafe  of  the  King 
V,  Bradwell  (//),  a  quo  warranto  for  ufurping  to  be  a  company  of 
fidlers ;  but  it  was  by  name :  there  was  that  againft  the  Bermuda 
Company^  but  they  never  appeared :  as  to  the  a£b  of  pickage  and 
ftalLge^  they  are  fuch  uncertain  things  as  cannot  be  reduced  to  a 
certiinty.  In  Coke's  Entries  (r),  there  is  a  general  pleading  without 
any  certainty,  and  yet  more  might  be  faid  of  that  pleading  of  a- 
water^bailiff^  than  this  fox  ftaUage  (/).  .  Thofe  in  London  rnsiy  pre-, 
fcribe  againlt  ads  of  parliament,  but  other  {daces  cannot.  The  courtt .    ' 

(r)  2  Roll  Ahr.  185.  (y)  Lane,  58.  s  Roll  Abr.  195, 

(0  Oyer.  282.  (at)  Palm.  1.  A  Roll  113.  xi5>  115* 

(0  I  Leon.  124.  («)  Page  l68>  citJe  «  ^«  ^Afr^jMo.'* 

(a)  4  Inft.  228.  Rot  Pari.  8  Rich.s.-  {h)  Co.£nt.  $01. 

Membr.  1 1.  (c)  Plow.  85. 

(w)  See  this  cafe^  at  large  in  Oaris't  {d)  18  Car.  2.  in  B  R. 

Reports  I.  li)  Co.  Ent.  536.  pi.  4. 

ix)  Dyer  2.  F.N.  B.  1  fo.  a  Edw.  3.  pk  98.  {/)  >  R«U  Abr.  fto6.  Palm.  54^2. 

T4  cere 


iSo  Htlaiy  Term,  34  and  35  Car.  a.  in  B.  R; 

^^v         here  have  taken  notice  of  the  courts  of  record  in  L9nd»m  {g).   StaU 
Matok  or     ^^^'  '^  P^^  ^^y  ^^  ftan^ng,  and  fe  there  is  quid  pro  qu»  (b).     TM 
Lou  00  M.       thorough  may   be  prefcribed  to  in  confideration  of  repairii^  Ae 
king's  way ;  fo  is  the  cafe  of  Hill  v.  Hawke  (/).    We  provide  fialls 
and  (landing)  and  we  pay  taxes,  for  the  foil  is  ours :  by  feveral  books 
they  that  have  {landings  only  pay  no  taxes,  and  fo  is  2  RdL  Rtp^ 
'  238.  where  Thomas  Heilidie  was  fued  in  the  fpiritual  court  for  a 
•irate  towards  reparation  of  the  church,  and  becaufe  he  had  only  a 
'  ftanding  a  prohibition  was  granted,  for  he  only  came  thither  on  mar^ 
ket-days:  and  by  Chamberlain  (i)  for  a  man  that  takes  his  lodging 
for  a  week  in  a  town,  he  ihall  not  be  charged  to  the  repairs  of  die 
churcfar;   by  Lord  Coke  (/),  the  fde  and  true  meafure  (^  toll  is  the 
^  [  270  ]     no^  hindering  *  of  trade;  and  lim  fure  ours  does  not,  for  no  market 
is  more  fiUed,  nor  is  there  any  {^ce  where  the  people  have  bettor 
gam.     The  duty  or  tax  for  hallage  of  goods  at  Blackweli^HaJl  in 
the  Chamberlain  of  London's  cafe  (m)  is  much  the  (ame  with  this. 
Every  (hop  in  London  is  a  market ;  you  cannot  judge  it  unreafonable } 
and  if  reafonabie  what  mifchief  is  there  to  any  one  ?  The  confidera- 
tions  are  meritorious  and  equivalent  thereto ;  an  unreafonable  bye-r 
law  is  no  caufe  of  forfeiture ;  it  is  void  and  quaji  mnfa£l.  (a)  Here 
is  no  compullion  of  dure(s  or  impritbnment :   if  a  levying  of  money 
were  a  foifeiture,  then  we  have  forfeited  our  charter  continually  for 
fome  hundreds  of  years ;  the  majui  it  minus  work  nothing :  if  this  be 
a  forfeiture,  i:  is  only  of  the  market,  ruy,  I  fay  it  is  only  a  for- 
feiture  of  the  toll :  a  denizen  forfeits  <mly  his  denizenfliip  by^  &c, 
though  that   be   Aw^vr  Bo^i^ixoy.     JVeJbn.  2.   cap.  30,  31.      The 
feizure  (hall  be  only  till  they  redeem  by  making  fine  and  ranbm  (•}• 
The  being  of  a  corporation  is  fo  far  from  being  in  danger,  that  in 
Sir  Julius  Ceji2r*s  cafe^  ^c,  {p).   As  to  the  petition  that  is  lawful  j  and 
fo  is  IPrenham's  caje  (^),  and  the  cafc  of  Hare  v.  AGller  (r).     The 
petition  contains  the  fiime  words  in  fenfc  and  fubftance  as  dio(e 
fpoke  by  the  lords  and  commons,    which  we    fct    forth   in   our 
plea  :   in  the  Lord  Hollis's  cafe  (i),  thefe  words  ^.  ea  intentione**  arc 
exploded.    In  Cro.  Car.  (t)^  a  corporation  cannot  do  any  thing 
againft  the  peace.   Admit  that  the  taking  of  toll  were  robbery,  what 
then?  21  Edw.  4. 14.  cited  by  Mr.  Sollicitor.  By  the  ftature  of 
19  Hen.  7.  c.  7.  it  is  moft  plain,  for  if  this  making  ill  bye*laws 
were  a  forfeiture  of  their  being  a  corporation,  to  what  purpose  then 
was  there  an  a£l  of  parliament  to  cnake  it  a  forfeiture  of  twenty 
pounds  ?  7'he  common-council  are  not  the  whole,  for  that  is  a 
thing  collateral  to  die  corporation;  as  is  TVarren's  cafe  (if),  he 
being  an  alderman,  and  one  of  the  counfel  of  Coventry^  fued  a  manda^. 
mus  s  they  return  that  they  had  a  cuftom  to  choofe  a  common-council| 

{g)  Spinkle  ▼.  Tenant.    1   Roll  Rep.  («)  Hob.  an, 

xc6.  -  I  Leon.  %%^  pi.  384.  4  Leon.  182.  (0)  Palm.  %i.  Old  N.  B.  i6r. 

pi  i%\.  {f)i  Leon.  106.  Co  £nt.  525. 

[b)  Lord  CoKham*s  cafe^  t  LtOA  ll8«  (^)  Hob.  210. 

a  Roll  Abr.  123,  a6i.       '  \r)  Hob.  163. 

•   (i)  I  Roll  Rep.  44:  (1)  I  State  Triak,  31a. 

(*)  (0 

(/)  » Inft.  58.  («)  Cro.  Jac.  540* 
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tnd  to  remove  them  ad  libitum ;  and  per  Curiam^  diere  is  a  dtf-        Kihc 

fercnce  between  an  alderman  and  a  common-councU-man ;  they     j^    ^* 

cannot  remove  a  freeman  nor  an  alderman*  without  caufe,  but  tp  be       Lokdoh. 

one  of  the  common- council  is  a  thing  collateral  to  the  corporation, 

and  a  cultom  to  remove  fuch  may  be  good  ^  and  the  Court  granted  *  C  ^171  J 

a  turit  of  rejUtution  to  reftore  him  to  his  aldermanihip)  but  denied  it 

as  to  the  other  :  The  fame  cafe  is  reported  in  2  RolL  Rep.  11 2,  and 

there  held  as  he  reports  it,  that  the  office  of  one  of  the  common* 

council,  is  only  to  give  his  aflidance  for  the  good  of  the  city. 

There  is  Efiwick*s  cafe  (x),  where  it  feems  to  be  for  matter  of 

advice:  A  common^council  is  merely  for  counfsl  (y),  and  all  the 

other  power  they  have  is  by  cudpm,  and  then  you  (ball  no  more 

know  what  is  pleaded :  an  ill  bye-law  is  void,  and  if  any  man  be 

aggrieved  thereby  an  aSion  lies  thereon.     A  cuftom^fhall  never  be 

conftrued  to  do  a  wrong.  Although  they  have  the  ufe  of  the  common 

/eal  in  many  cafes,  that  is  not  material ;  for  the  court  of  aldermea 

has  it  in  feveral  cafes :  Common-council  men  are  chofen  by  unfree- 

men^  by  all  that  are  houfe-keepers,  &c.  All  the  truft  they  have  is  to 

deftroy,  not  to  maintain  their  liberties :    there  is  no  crime  charged 

^at  relates  to  it  as  a  corporation :  what  is  pretended  is  only  an 

Encroachment  of  property,  and  what  is  this  to  the  corporation  i 

Lqrd  Saunders  Chief  Jujiice.  Can  your  corporation  do  any 
corporate  a6t  ?  According  to  your  notion  never  was  one  corporate 
7^  done  by  them  :  Certainly  whatfoever  the  common-council  does 
binds  the  whoje ;  otherwife  it  is  impoffible  for  you  to  do  any  cor- 
porate a£l,  for  you  never  dp,  nor  never  can  convene  all  the  citizens: 
Your  power  of  making  bye-laws  is  annexed  to  you  as  a  corporation, 
jiid  not  as  lords  of  the  market. 

Adjournatur^  to  be  argued  again  the  firft  Friday  in  die  next 
tferm. 

Mk.  Attorney  Generai,  argued  it  in  Eafter  term  for  die 
kjng,  but  then  I  was  not  prefent. 

Mr.  Pollexfen  the  next  day  for  the  defendant — ^There  is  not 
one  precedent,  judgment,  or  opinion,  that  any  one  corporation  vras 
ever  forfeited  for  any  mifdemeacor. 

First  Question,  Whether  riiis  information  being  brought  againft 
the  corporation  as  fuch,  to  know  by  what  authority  *  they  claiio  to  •  f  272  1 
i>e  a  cotporation,  be  good  ?  It  ought  to  be  brought  either  againft  their 
particular  perfons  by  name,  or  inhabitants  of  a  vill,  and  then  fome 
pecfons  appear  and  plead  by  name ;  and  my  rcafons  for  it  are  thefe : 
First,  The  writ  fuppofes  him  a  body  politic,  otherwife  there  is 
no  defendant  in  court;  it  is  not  enough  that  there  be  a  perfon  only 
in  fuppofition.  Suppofe  an  information  or  action  againft  hufband 
and  wife,  this  fuppoies  them  to  be  fuch ;  now  if  it  happen  by  any  of 
the  pleadings  to  appear  on  the  plaintiff's  own  ihewing  that  they 

(jr)  Stilei  )2.  {fi  Sec  a  Roll  Rtp.  %^^ 

art 
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King  ^re  not  fo,  the  writ  (hall  abate.  Secondly,  The  very  information 
u'avohow  fupp^fes  that  they  had  a  being  precedent  to  that  wherewith  they 
Lovpoii*  charge  them*  Perfons  not  in  ejje  cannot  ufurp  or  do  any  ad^  :  it  is 
true,  particular  perfons  may  take  upon  them  to  be  a  corporation  1 
ufurpation  is  always  taken  in  an  unlawftil  fenfe  (z).  Then  Third- 
ly, From  the  judgment  tliat  muft  be  given  in  this  cafe,  when  brought 
againft  particular  perfons,  the  judgment  delrroys  and  damns  their 
being  a  corporation,  with  a  fine  to  the  king  for  their  ofFcnce  paft  : 
in  this  cafe  there  6annot  be  any  fine  to  the  king,  for  the  corporation 
is  to  be  diflblved  by  the  judgment :  the  precedents  cited  in  this  cafe, 
and  in  number  twelve,  are  all,  except  two,  nan  prcf  and  difcontinuancers 
ihztof  Barkingjied  m  Hertford/hire  thciudgment  is  by  default;  that 
of  Ninu  Malton  in  Torkjhtre^  Tr'm,  6  jac.  Rot.  3,  the  judgment  is 
quod  libertaiis  etframhejia  pretd,  in  Tuanus  domini  regis  capiantur  \ 
and  that  the  mayor  and  bailiffs  (hall  be  taken  pro  jine^  vrhich  I  da 
not  at  all  underihrnd;  that  there  ought  to  be  particular  peHons 
named,  there  are  theiie  books,  Co.  Ent,  527.  Palm.  i.  2  Holi  JRrp. 
113, 115,  455.  Pahu  80.  81.  Lord  Hale's  Common-place  book 
in  Lincoln* S'Inn  library  is  exprefsly  hyfoL  i68,  being  a  particular 
nota  on  the  report  of  Cufack*scafi :  Mr.  Attorney  would  have  it» 
that  diis  is  brought  againft  particular  perfons  under  that  name,  but 
that  cannot  be  intended  [a).  The  writ  (hews  itfelf  brought  againft 
the  corporation ;  if  it  be  brought  againft  particular  peilR>ns  under 
*  [  ^73  ]  another  name,  then  they  appear  by  particular  •  name ;  as  in  cafe  if 
be  againft  inhabitants  of  a  place  \  this  is  plain  againft  the  corpora* 
tion,  they  appear  by  warrant  of  attorney  under  the  common  ical. 
Suppofing  this  information  well  brought,  then  we  arc  to  confider  the 
replication :  There  is  an  ifiiie  ter.dcrcd  on  the  prefcription,  that  Acy 
have  not  been  time  out  of  mind  a  corporation,  and  then  they  plead 
over  a  forfeiture  for  levying  of  money ;  this  li  an  ill  replication,  for 
it  contains  an  ifTue  that  it  is  no  corporation,  and  two  caufes  of  for- 
feiture alfo.  There  is  no  inftance  in  the  world  of  fuch  a  replication, 
that  there  (hould  be  an  ifTue  to  the  fid,  and  a  pleading  over  to  other 
matters,  either  of  which  ftrikes  to  the  whole.  I  cannot  find  any 
fuch  (brt  of  pleading ;  it  is  true  ;  the  king*s  attorney  may  waive  his 
own  iflue,  but  it  muft  be  the  fame  term  {b).  By  the  9  Hen.  4. 
c.  6.  the  king  (hall  be  bound  by  one  ifllie  and  cannot  offer  one,  and 
then  waive  it,  and  offer  another :  The  aflignment  of  two  forfeitures 
is  ill,  for  by  the  firfl  a£t  the  corporation  is  gone,  which  was  fix  or 
feven  years  fince  and  then  it  could  not  commit  another  a6l  of  for- 
feiture ;  Here  is  a  forfeiture,  if  an/,  ipfofa£io :  But  Mr.  Attor- 
ney was  pleafed  to  (ay  that  it  is  no  torreiture  till  (bme  record  or 
judgment  be  thereof;  then  he  admits  that  we  are  not  yet  a  determined 
corporation ;  and  if  we  are  yet  a  corporation,  we  cannot  be  faid  to 
have  ufurped,  &c.  Then  whether  the  fa6ts  alledgcd  in  the  rejoinder  be 
fufiicient  to  excufe  and  anfwer  what  is  alledged  in  the  replication  ? 
Mi^*  Attorney  has  neither  denied  or  confeued  in  his  furrejoinder^ 

(«)  Co.  Lit,  277.  {b)  Plowd.   85,  236.   Year  Book.  13 

\^)  I  Leon.  153.   Hob.  211.  Edw.  4.  pi.  iS.  and  Rex  ▼•  Baglhaw,  Cro. 

Jac.  347>  397. 
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Vrfaat  we  have  alledged  in  our  rejoinder :  I  do  agree  for  a  lord  of  a        Kiwo 

market  to  prefcribe  to  have  a  toll  uncertain,  and  as  often  as  occa-     mayor  op 

flon  requires  to  afcertain  it,  would  be  an  ill  prefcription;  but  this       JLo^oov* 

in  London  is  good  -,  the  bye-law  in  the  chamberlain  of  London*! 

cafe  (c) ;  if  it  had  been  in  any  other  city,  I  doubt  if  it  would  have 

been  good  ;  fo  herc^  as  in  that  of  the  city  of  London's  cap  {d)y  we 

have  averred  them  to  be  reafonablc  tolls.     But  it  is  objcdted  that  we 

have  not  fct  forth  what  they  are,  fo  as  the  Court  might  judge  it 

reafonable  or  not :  in  London  they  have  *  a  power  to  change  their  *  [  274  ] 

markets  both  as  to  time  and  place* 

It  is  objefled  as  if  the  ftatiites  we  have  alledged  were  not  afls  of 
parliament;  the  i  Edw,  3.  4.  is  not  in  print,  nor  the  roll  to  be  found : 
Private  a6ls  are  generally  not  printed  :  befides,  though  they  are  not 
rolls  we  have  the  very  act  itfelf  under  the  great  seal  of  King 
Edward  the  Third.  The  way  then  was  to  fend  them  to  ftierifFs  of 
counties  to  have  them  proclaimed ;  and  afterwards  they  were  in- 
roUcd  in  the  general  courts  in  Wcjlminjier^  and  this  is  inrolled  in 
Trinity  Term^  i  Edw.  3.  Rollb\jb2,  in  the  Exchequer  [e).  There 
were  various  forms  of  peiuiing  ftatutcs  in  ancient  times  {f)y  and 
anciently  they  were  in  form  of  grants  (^),  fometimes  in  form  of 
articles,  and  fometimes  in  form  of  petitions  {h).  It  is  objeded  that 
it  wants  the  afTent  of  the  lords ;  it  appears  to  be  in  parliament ;  it  is 
on  the  parliament- rolls  (/').  Jn  the  Prince's  cafe  (Jt)  that  ad  there 
does  not  mention  the  commons'  aflent,  and  yet  it  is  always  agreed  to 
be  an  zA  of  prliament.  Befides,  in  the  city  hooks  (/)  there  is  an  entry 
of  it,  and  the  proclamation  thereof  is  iu  open  court  (m).  Then  fup> 
pofe  this  bye- law  ill,  it  is  then  void  and  cannot  be  a  forfeiture ;  a 
feofiment  without  livery  or  infuHicicnt  liverj',  which  is  all  one,  made 
by  tenant  for  life  or  years,  being  a  void  feoitment  is  no  forfeiture  («)• 
The  receipt  of  money  not  due  is  but  extortion,  and  puniftiable  as 
fuch,  and  the  party  has  his  action,  the  law  conft ruing  it  to  be  a 
wrongful  taking,  and  to  be  received  to  the  owner's  ufe :  a  private 
perfon  in  this  cafe  could  only  forfeit  the  toll  or  market,  and  be  liable 
to  repay  the  money  fo  taken  and  received.  Ma.  Attorney  by 
his  demurrer  has  confelTed  that  the  petition  was  prcfented  in  the 
manner  and  for  the  reafons  we  have  alledged,  it  being  fufHciently  and 
fubftantially  pleaded ;  and  I  hear  nothing  alledged  to  the  contrary. 
Now  fuppofe  a  man  in  the  plague-time  had  a  fuit  depending  in  IVe/i^ 
minjhr  liall^  whereon  his  all  depended,  and  the  term  had  been  *  *  [275  J 
adjourntd,  and  he  had  preferred  a  petition  with  fuch  a  claufe  therein, 
that  the  current  of  juftice  in  his  cafe  had  received  an  interruption  : 
though  the  adjournment  were  good,  convenient,  and  neceflary,  would 
this  have  been  an  offence?  Befides,  thcfe  are  notails  of  the  corporation; 
the  common-council  are  but  part  of  the  corporation  conftituted  to  a 

ic)  5  Co.  (i)  SeUen'i  Mart  Claufim,  249. 

{J)  S  Co.  19.  {k)  8  Co, 


jO  Jones  103.  (/)  Title  169. 

^  ^  ^  .      ,       -^^       ^  ...       ~lc7  Hen.  6. 1 

500^63.   t 

particular 


if)  Prince's  caff,  8  Co.  18.  (w)  Year  Book  7  Hen.  6.  pi.  i.  4  Inft 

Q)  Co.  Lit.  527,639.  250.  Jones  240.  5  Co^  63.   8  Co.  126. 

{b)   Year  Book,  7  Kich.2.  No.  17.  (»)  Dyer,  577. 
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KiK«         particular  purpoie  j  you  cannot  take  notice  of  any  other  power  they 
'*'•  have,  than  what  appears  in  the  pleadings :   they  cannot  fojfeit  any 

LoiiDoii.  *"®^c  ^^^an  riicy  can  furrender,  or  grant ;  they  are  by  cuftom,  not  by 
charter;  their  power  and  authority  reaches  only  to  what  their 
uiage  hath  been  ;  and  they  have  not  ufed  or  accuftomed  to  forfeit : 
I  fuppofc  they  are  founded  upon  fome  bye- law  which  is  loft ;  how 
therefore  can  we  fuppofe  they  have  any  authority  to  forfeit  and  ruin 
the  body  ?  all  their  power  is  for  the  benefit  and  advancement  of  the 
princip^.  Laftly,  whether  diefe  adh  (hall  forfeit  a  corporation  ?  I 
think  it  as  great  a  point  as  if  Magna  Chart  a  were  at  ftake :  all 
the  corporations  in  England^  both  ccclefiaftical  and  civil,  may  dien 
be  forfeited  i  *^d  three  parts  in  five  of  the  houfe  of  commons  are 
citizens  and  burgeflcs,  and  confequently  one  of  the  three  eftates  of 
file  realm,  for  die  moft  part  depends  thereon.  I  (hall  endeavour  to 
anfwer  the  reafons  they  go  on,  and 

The  first  reafon  is,  that  if  it  were  othcrwife,  corporations  might 
a£t  extravagantly,  and  have  no  adequate  puniihment :  I  anfwer,  there 
is  no  ofFence  but  the  adiors  will  be  punifhable  in  dieir  private  ca- 
pacities, and  if  it  were  (as  they  would  have  it)  then  thofe  parts  of 
the  corporation  which  do  not  concur  to  the  faA,  muft  be  puniflied 
for  another's  fault »  which  would  be  contrary  to  all  natural  juftice* 

Secondly,  they  objed,  the  general  rule  of  law,  that  an  abufer  of 
a  franchife  is  a  forfeiture  thereof.  I  anfwer,  that  they  (hall  by  an 
abufer  thereof  forfeit  the  particular  fi'anchife  abufed,  and  no  other  but 
what  is  dependant  on,  and  incident  to  it  {$].  And  if  their  rule  were 
true,  the  ahhotofSt*  Jlban's  (hould  have  forfeited  not  only  his  gaol, 
^  but  his  very  abbacy :  I  agree  that  the  forfeiture  of  an  incident  may 
s  r  276  1  '^^'i^  die  principal :  if  a  man  mifufe  a  pie-powder  *  court,  or  toll^ 
he  (hall  forfeit  the  very  fair  or  market. 

Thirdly,  They  objed  that  a  corporation  is  a  franchife,  and 
commences  by  grant,  and  is  furrenderable  and  forfeitable  as  afiran- 
chife.  I  anfwer  and  agree,  that  a  franchife  is  a  large  word  and  may 
include  it ;  but  this  is  like  the  privilege  of  bein^  a  natural  perfon ; 
I  think  that  no  true  pofition,  that  what  is  grantable  may  be  furren- 
dered,  and  what  may  be  furrcndercd  is  forfeitable  \  there  is  a  vaft 
difference  between  this  and  other  franchifes:  franchifes  of  other 
natures  arc  eftates  and  inheritances  grantable  and  transferable  over 
to  others ;  thev  either  carry  fome  profit  from  the  king  or  from  the 
fubje<St :  in  itfclf  this  is  nothing  but  a  perTonality  and  a  meer  capacity; 
this  was  hever  fuch  a  franchife  as  they  talk  of  {p).  In  all  the  eyres 
that  ever  have  been,  there  is  never  a  claim  of  a  corporation,  whereas 
all  other  franchifes  are,  for  their  fervices ;  as  that  of  Eafter  Term  in 
the  ninth  year  of  Edward  the  Firjl^  in  the  Exchequer  R:U.  25, 
John  Dennis  Mayor  of  Sandwich^  and  three  odicrs  were  impleaded, 
andjuds:mcnt  ^^  quod  communitas  ds  Sandwich  amittat  Ubertatem 
^fuamr  6  Edw.2.Rot.aauf.Memb.S'  4  /w/?.228.  7ownofG7/ii- 
bridge^  that  and  many  more  were  cited,  was  iii  parliament :  all  thefi> 

(•\   Bro.   Abr.   "  Fra»:hkt**  34,     11  Affixe  34.  o  Co.  06.  a  Inft.  At. 
{J,)  i  Inft.  278,281.  ^^  ^       y 
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precedents  arc  above  three  hundred  years  old,  except  that  of  the  fecond        ^^^^ 
jear  of  Richard  the  Second^  which  was  two  hundred  and  nii^ty  years     ma  yoi  ot 
ago,  and  never  followed  with  any  pra£tice  or  authority  fince;  thev       Loiipo.>;« 
were  very  troublefome  times,  and  full  of  great  commotions  and  dis- 
orders, and  therefore  are  not  of  fuch  weight :   in  all  the  books  of 
the  reports  of  thofc  times,  there  is  nothing  printed  of  thofe  fcizures; 
which  makes  me  think  the  n   rather  illegal  and  diforderly  than  fit 
precedents  ;  and  thofe  brought  on  Magna  Chart  a,  and  all  the 
other  ftatutes  in  affirmance  of  the  liberty  of  the  fubje<St  (y),  to  fecure 
the  people  againft  the  irregularities  of  thofe  times,  feems  their  firft 
care :  and  in  all  thofe  times  when  thefe  fcifures  were,  the  corpora- 
tions ftill  were  in  being  and  not  determined  \  did  do  corporate  ads; 
and  enjoyed  their  privilej^e  ftill,  only  a  cuftos  inftead  of  a  mayer^ 
and  fomecimes  a  mayor  of  the  king's  appointment  inftead  of  the  old 
one;    the  cujios  took  the  oath  of  mayor  and  iat  ♦  in  court;  a  writ*  [  277  J 
of  right  was  brought,  and  they  defended  it,  they  made  leafes,  they 
were  fucd  and  did  fue,  fo  that  the  corporations  were  not  determined 
or  diflblved  by  thofe  feifures ;  and  aU  thofe  corporations  which  they 
fey  were  fo  feifed  and  forfeited,  do  plead  thcmfelvcs  corporations  by 
prefcriptions,  which  cannot  poiSbly  be  were  it  as  they  fay,  as  London 
or  Briftol^  Gloucejlery  Cambridge^  and  Sandwich  :  is  the  corporation 
diflblved  ipfofaSio^  or  only  upon  judgment  ?  In  the  treafurer's  remem- 
brancer's office  in  the  exchequer,  baga  de  quo  warranto  in  itinert 
NorthUon  and  Bedford^  4  Edw.  4.  Rot.  2.     A  quo  warranto  againft 
ff^illiam  Bedford^  for  hanging  men  for  felonies  committed  out  of  the 
jurifdidion,  the  judgment  was  only,  that  their  privilege  of  infangthief 
fhould  be  ieized  with  the  offices  of  thefejthat  mifcarrie  J  themfelves  m 
that  matter.     I  fhall  not  difpute  but  that  a  feifure  and  a  forfeiture 
were  all  one  and  the  fame  thing ;  whether  it  be  furrenderable  is  not 
much  to  the  purpofe,  and  if  they  infift  on  it  they  depend  on  a  very 
doubtful  argument,  and  therefore  I  ftiall  not  much  difpute  it,  only 
thus  far  it  feems  not ;  fince  thofe  that  are  members  of  a  corpora- 
tion do  take  an  oath  to  preferve  the  liberties  of  the  corporations, 
and  are  members  not  only  for  themfelves,  but  are  intrufted  for  others ; 
aud  whatever  they  do  contrary  to  their  oath,  and  againft  the  good 
of  the  corporation,  is  a  forfeiture  of  their  freemanfhip,  and  a  caufe 
of  their  disfranchi^ment,  as  is  James  Baggs^s  cafe(r)  which  ftrongly 
argu2s  that  they  cannot  furrender  it:  the  taking  of  a  new  charter  of  a 
market  is  a  furrender  of  the  old  (5).     But  a  corporation's  taking  of 
a  acw  charter  is  no  furrender  of  the  former.     A  body  politic  is 
but  a  pjrfon  created  by  law  in  refemblance  of  a  natural  perfon,  to 
have  a  capacity  to  (\X2  and  be  fued,  to  take,  to  hold,  and  to  enjoy  to 
particular  ends  and  purpofes,  G?.  Lit.  11.  66.    Jones  190.  F,  Iw.B, 
12,  13.    By  a  judgment  againft  them,  all  debts  owing  to  them  will 
be  gone,  their  lands  will  revert  to  the  heirs  of  the  donor,  and  fo  aU 
the  cultomary  (hares  of  a  freeman's  eftatc :  all  the  afls  of  parlia- 
ment relating  to  them  will  be  as  it  were  expired,  for  they  relate  only 
to  the  corporation.  Co,  Lit.  I02« 

(^^  t  Hen.  4.  c.  5.  thf  4  Hen.4.c.  x  ;  (r)  xx  Co.  93. 

tHe  7  Hen.  4.  c.  i.  the  3  Heji.  5.  c.  x  j  Uke  (jj  Year  AooJc^  14  Heil.  6.  pi,  is. 

2  Hen.  5*  c«  X ;  the  2  He<i«  6.  c*  x. 
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KiKo  *  S  AUKDERS  Chief  Juftice.  If  a  corporation  be  not  diflblvable,  then 

Mayoi  of  y^"  ^^^  ^^  ^'"S  ®^  ^*^  ^^^  warranto ;   and  you  likewife  fct  up  fb 

LoMDOH.  many  independent  commonwealths  as  there  are  corporations  in  the 

*  [  278  1  kingdom. 

Curia  advjfare  vult* 

Mr.  Attorney  General  in  Trinity  Term  following,  Tucf- 
day  June  12,  prayed  judgment  for  the  king. 

Then  Jones  Jujfice  (the  Lord  Saunders  being  fick)  faid.  This 
cafe  has  been  folemnly  and  elaborately  argued  on  both  fides,  and  all 
laid  that  could  be  on  either  part:  in  the  argument  of  this  cafe  there 
were  many  book-cafes,  precedents,  records,  and  authorities  cited.  All 
the  book-cafes  I  have  looked,  into  and  confidered  them;  all  the 
records  and  precedents  I  have  fcen,  either  attcfted  copies,  o*  the  re- 
cords themfelves ;  and  fevcral  times  have  we  met  and  had  conferences 
about  this  matter,  and  we  have  waited  on  my  Lord  Saunders 
during  his  ficknefs  often ;  and  that  very  lately,  and  for  my  part  I 
have  had  as  mature  and  ferious  confideration  of  this  caufe  as  poffible, 
and  I  fuppofe  m^  brothers  have  done  fo  too ;  and  upon  deliberation 
we  are  all  unanimouily  of  opinion. 

First,  As  to  the  great  preliminary  point,  whether  a  corporation 
aggregate,  fuch  as  the  city  of  London  is,  may  be  forfeited  or  frized 
into  the  kind's  hands  ?  we  all  think  that  it  may  upon  a  breach  of  the 
truft  repofed  in  them  for  the  good  o;o\'ernment  of  the  king's  people. 
As  to  a  feizure  it  is  plairJy  implied  m  the  ftatute  of -28  Edw.  3.  r.  lo. 
which  enafts,  "  That  on  the  firft  offence  the  city  of  London  (hall  fbr- 
^'  feit  a  thoufand  marks,  on  the  fccond  two  thoufand,  and  for  the 
^  third,  the  liberty  and  franchife  of  the  city  of  London  (hall  be  taken 
^  into  the  king's  hands;"  ' which  plainly  argues  that  there  may  be  a 
feifure  of  the  corporation  :  and  as  to  a  forfeiture,  the  aft  of  oblivion 
proves  it,  where,  in  12  Car.  2.  f.  ll.  /  5.  ^  All  bodies  corporate, 
«  cities,  boroughs,  &c.  are  pardoned  and  acquitted  of  all  forfeitures, 
**  &c."  and  if  the  law  {hould  be  otherwife,  it  would  ereft  fo  many 
independent  republicks,  as  there  are  now  corporations  in  England  \ 
which  of  how  mifchievous  confcqiicncc  it  would  be  to  the  king  and 
kingdom,  every  one  may  eafily  imagine. 

*  [  279  ]        ♦  Secondly.  We  are  of  opinion,  that  the  affuming  a  power  to 

make  bye-laws  for  the  levying  of  money,  as  they  have  done,  is  a  great 
oppreifion  to  the  people,  and  confequently  a  breach  of  the  trult  re- 
pofed in  them  for  the  welfare  of  the  king's  fubjefts,  and  confequently 
a  juft  caufe  of  forfeiture. 

Thirdly,  We  are  of  opinion,  that  the  petition  mentioned  in  the 
pleading  is  fo  fcandalous  to  the. king  and  his  government,  and  fo 
tending  to  beget  in  the  people  a  hatred  of  their  fovereign,  diat  it  is 
'%  juft  caufe  of  forfeiture. 

Fourthly,  That  thefe  afls  alledged  are  corporate  afts,  being 
fufHciently  alledged  ii)  the  replication,  and  not  fufficicntly  anfwercd 
hi  the  rejoinder. 

Fifthly, 
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Fifthly^  That  the  excufe  mentioned  in  the^ rejoinder  is  frivolous 
and  infufficient. 

Lastly,  That  the  information  is  well  founded,  and  upon  this 
whole  record  it  is  the  judgment  of  this  Court,  and  this  Court  does 
award,  that  the  liberty  and  franchifes  of  the  city  of  London  h^  k'lzcd 
into  the  king's  hands. 

Raymond  ^ujl'ice.  To  prevent  ill  furmifcs  concerning  this  nutter, 
I  mud  declare  that  I  am  of  the  fame  opinion  in  all  particulars. 

Wythens  Ju/iice,  I  am  fo  likewife;  and  this  was  the  Lord 
Saunders's  opinion  in  all  the  feveral  points. 

Then  Mr.  Attorney  General  moved  that  judgment  might 
not  be  entered  up  till  the  king's  pleafure  be  known  concerning  the 
iame. 

The  Court.  Let  a  rule  be  entered  accordingly. 

And  in  the  long  vacation  following  judgment  was  entered; 
and  the  lord  mayor  and  aldermen  conftituted  a-new  by  the  king^s 
commiflion.  (/) 


(r)  It  is  faid  that  this  judgment  was 
sever  recorJed)'  i  Bic.  Abr.  509.  notis\ 
but  it  appears^  S.  C.  3  State  Trials 
617.  S.  C.  6  State  Trials,  App.  x6. 
that  judgment  was  entered,  **  that  the 
^  liberty,  privilege,  and  franchife  of  the 
**  faid  mayor,  'commonalt|r,  and  citizens, 
**  of  being  a  body  politic  and  corpo- 
«  rate,  be  feized  into  the  king*s  hands 
«*  as  forfeited  **  But  fee  3  Term  Rep. 
1 91. — King  Charles  the  Second  granted 
new  charters,  3  Term  Rep.  X97.  On  the 
fizth  of  Oaober  168S,  James  the  Second 
iflued  a  proclamation,  under  the  great  feal, 
for  reftoring  corporations  to  their  ancient 
liberdes,  rights,  and  franchiiesy  3  Term 
Rep.  190,  and  in  confeqjenceof  thispro- 
cUmition,  the  roagiilrates  of  the  city  of 
Ltrufm  were  reftorcd  to  their  places  accord. 


ing  to  the  ancient  conAitution  of  th«  city«, 
6  State  Trials  618.  and  by  the  ftatute  % 
Will,  and  Mary,  feff.  i.  c.  S.  the  above 
judgment  and  the  proceedings  thereupon 
are  declared  to  be  illegal  and  arbitrary,  an4 
are  thereby  reverfed,  annulled,  and  made 
void  to  all  intents  and  purpofes,  and  the 
city  reftored  to  all  rights,  liberties,  privi- 
leges,  franchifes,  Sec*  which  it  had  title 
or  intereft  of,  in,  or  to,  at  the  time  of 
giving  the  faid  judgment  t  alfo,  in  Sir 
pfamei  Smitb^t  cafe^  it  is  refolved,  that  the 
judgment  to  feise  the  Tiberties  of  the  city 
did  not  difTolve  the  corporation,  or  body 
politic,  T  Show.  S40,  274.  4  Mod.  52. 
Carth«ai7.  Skin.  293,  310.  xz  Mod.  17. 
But  fee  Rex  v.  Amery,  i  Term  Rep,  515; 
Ncwling  V.  Francis,  3  Term  Rep.  189. 
and  Mr.  Kyd*s  Law  of  Corporations,  ch.  5. 


Kino 

Matoi  or 

LONDOK* 


The  King  againji  Cane.  Cafe  263. 

KingS  BescHj  Aficba^/mas  Term^  34  Car.  %  Roll  141.  Crown 

Side. 


Devon.^  Ti^E  mo  RJNDUM  quod  ad  gencrakfn  quarUrialem  Anindiamenr 
filponem  pads  domlni  regis  tent,  apud  Castrum  V^}\^^'l^} 
ExoN.  in  et  pro  com*  Devon,  prad,  decirno  die  yanuarii  anno  regni  [ng  a  cottage 
domini  Caroli  fecundi  Dei  gratia  Anglia<y  ♦   Scotia^  Franci^j  et   without  laying 

to  it  four  acta 
of  freehold  land  of  inheritance,  muft  ih^w  that  the  land  was  not  laid  to  it  on  the  day  the  cottage  is  ch^rg" 
to  have  been  ere^ed.  ^   r28o  1 

(tf)  Repealed  by  15  Geo.  3.  c.  3a. 

Hibernia 
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Rivo  Hibernia  ngisy  fidiJ defenforis^  t^e.  tricejtmo  tertto  coram  JOHAi9Kt 
cJit.  Bear  a.  b.  c»  d.  e.  f.  ac  aliis  focits  fuis  jufticiariis  diR.  donuHi 
ngis  adtacem  in  com,  pradi^.  conftrvand.  necnon  ad  diverf.  fihnias 
iranfgrejftones  it  alia  malrfa^a  in  eodem  com.  perpetraU  atuKend*  et 
ierminand  ajjignat.  fuper  Jacr*um  duodecim  jurat,  prober*  et  Ugalium 
bomin,  com,  prad'iCl,  impanellat.  jurat,  et  oner  at,  ad  inquirend,  pr9 
diHo  domino  rege  et  corpore  com,  prad,prafentat,  exijiit  quod  Thomas 
Cane  jun.  de  Ashburton  /;/  com,  pradiSi,  lignar.  primodie  De^ 
€embrif  anno  regni  di£i,  domini  regis  tricejimo  tertio  vi  et  armis^  tsfc. 
apud  Ashburton  pned,  in  com.  pradi^i,  apud  quendam  locum  injra 
tandem  parochiam  communiter  vocat.  The  Cleavesy^ciV  erexitct  edi^ 
ficavity  et  fieri  erigi  et  edificari  caufavit  quoddam  cottagium  pro  habi^ 
tatione  quod  quidem  cottagium  eodem  prin.o  die  Novembris  anno 
fupradiR.  non  habuit  nee  adhuc  habet  quatuor  acras  terra  ad  minus 
imputand.  fecund,  Jiatut,  out  ordination,  de  tcrris  menfurand,  eidem 
cottagio  ajjtgnat,  cum  eodem  cottagio  continue  occupand,  et  manurand. 
torn  diu  quam  idem  cottagium  inbabitat.  fuit,  ET  juratores  pradiSf. 
ulterius  dicunt  quod  prafat.  Thomas  Cane  cottagium  pradsH,  Jic 
fer  eum  ut  prafertur  faSi.  edificat,  et  ereSf,  aut  fieri  edificari  et  erigi 
caufiit.  apud  AsHBVRTOV  preed,  in  com.  pradtSf.  vi  et  armisj  bfc 
illicite  et  voluntarie  fuflinuit  manutenuit  et  continuavit  a  prad.  prima 
die  Decembris  anno  prad,  per  fpacium  unius  menfis  integri  et  amplius 
extunc  proxime  fequent,  in  manifejlum  contempt.  di£f.  domini  regis  ^ 
iontraformamjtatut.  in  hujufinodi  cafii  edit,  et  provif,  necnon  contra 
pacem  di^,  domini  regis  nunc  cor  on.  et  dignitat,juaSy  bfc. 

On  this  indidment  for  the  erecting  and  continuing  of  a  cottage^  I 
MOVED  that  it  might  be  quafhed  for  thefe  exceptions: 

First.    It  is  faid  not  to  have  four  acres  affigned  to  it  the  firft 
of  November^  which  is  a  month  before  the  eredlion  was ;  for  that  is 
laid  to  be  the  firft  of  December^  a  month  after ;  and  for  this  it  was 
•  quafhed: 

Other  exceptions  tliere  were  to  it  which  were  not  moved.    As, 

Secondly.  It  is  faid  to  be  at  a  certain  place  infra  eandem  par^^ 
chiamy  and  names  no  parifh  bcfoip. 

Thirdly.  It  does  not  fay  the  ereftion  was  contra  formamflatut. 
but  only  the  continuance  is  fo  concluded  to  be. 

♦  [  iSx  ]  ♦Fourthly.  It  does  not  fay»that  the  cottage  was  the  defendant's, 
and  perhaps  he  might  be  only  a  bricklayer  or  carpenter,  and  built  it 
for  another,  and  fo  not  within  this  ad  of  31  ^Eliz,  c,  7.  againft 
cottages  and  inmates. 

Fifthly.  It  does  not  fay  that  it  was  pro  habitatione  homintm  i 
perhaps  it  is  only  a  cow*houfe  or  dog-kennel,  and  fo  not  within  the 
ftatute, 

Sed  quan  of  thefe  exceptions, 

Speake 
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Speake  againji  Richards.  Cafe  164.^ 

AN  ACTION  held  to  lie  agaiuft  an  under  Jheriff  lox  money  levied  ^".''^''^"  ^'" 
■^  on  a  fieri  facias^  as  money  received  to  the  plaintiff's  ule  ;  and  p^Afiox^t^^ 
that  before  the  writ  returned:  and  fo  ruled  in  this  cafej  as  likewifi  »vi  1  under  a 
in  a  cafe  pf  one  Verdon  ot  Norfolk.  fimfjcius. 

Abr.  410.    S.  C.  Hob.  2c6.  S.  C.  Huttonii.    S.  C.  i  Prownl.  51.  S.C.  Moore  886.    S.C.  Noy.  12- 
6.  C.  Winch.  £nt.  304^    Aute  79. 


Anonymous.  Cafe  265. 

1 F  three  men  bring  an  action,  and  the  defendant  puts  in  bail  at  the  Bail,  and  dcda- 
**  fuit  of  four,  they  cannot  declare  againil  him  ;   but  if  he  had  put  '^*"<***' 
in  bail  at  the  fuit  of  one,  that  one  might  have  declared  againlt  him.  ^•^' '       •  $* 
NoTA,  fed  quart. 


Cafe  of  vacating  Fines  in  the  Comnion  Pleas.  Cafe  266. 


I 


N  the  Common  Pleas  they  will  fct  afide  a  fine  levied  by  an  infant  In  what  cafet 
f during  his  life  and  infancy)  upon  motion,  as  null  and  void,  and  ^l^^ '^'^"^  u^.,. 

.\  °  .       r  '.       '^      v    1         .     1  1     1        i_       Common  Plcai 

Without  any  writ  ot  error;  as  they  wili  do  a  judgment  irregularly  ob     ^\\\  vacate  a 
tained  by  trick  or  furpriie,  and  punilh  the  commillioncrs  befides,  if  fine  on ac- 
it  were  taken  by  dedimus  j  and  tins  they  will  do  by  infpeclion  and  ?°""^  °lr^f^. 
examination  of  witneffes  in  court.     But  if  he  be  aiHrmed  to  be  of  f^r  of  the  par- 
age, they  will  order  a  trial,  by  a  feigned  a^ftion,  whether  he  were  an  ties, 
infant  or  no?  but  then  the  comprint  mult  be  made  to  the  Court  be-  »  ('  282  J 
fore  he  comes  of  age,  and  then  it  matters  not  if  after  tlie  motion :  and 
fo  if,  after  *  a  writ  of  error,  he  arrives  of  age  this  will  not  prejudice  ^}^'  3^-  ^ 
liim;  for  that  an  infpedion  is  at  the  firlt  on  the  motion  made,  or  ^^^'^^^  ««>  Finet 
the  writ  of  error  brought.    So  the  Court  did  this  term  fet  afide  ^ 
a  fine  levied  by  an  infant,  it  :Kin^  found  by  a  jury  tliat  he  was 
within  age ;  as  the  Lord  Pemberton  told  me. 

So  if  the  next  heir,  or  any  relation  come  and  inform  the  Court 
that  the  party  was  ^ifane  covert^  and  levied  a  fine  without  her  huf- 
biind,  they  will  fet  it  alide  as  void. 

In  cafe  a  fine  be  taken  by  dedimus^  before  they  allow  the  fine, 
tiiey  fwear  the  commillioners  whether  it  were  the  right  party  ?  and 
whether  of  age  ?  and  '\izfenie  covert^  whether  duly  cxaminea  ? 


Voir.  IL  U  Anonjrmousi 


ISO 
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Cafe  267. 

f  n  real  adloni 

there  muft  be 

real  fummoas. 

X  Mod.  197. 

2  Mod.  164. 

I  Vent.  60. 

I  Let.  105.   I  S^k.}i6. 


Anonymous. 

IN  real  a<Slioa<5  there  ought  to  be  real  fummoners,  and  two  of  diem  \ 
and  if  there  be  not  fuch,  though  the  (herifFgave  notice  to  the  party^ 
the  Court  will  fet  afide  the  judgment  upon  motion,  without  any  writ' 
of  deceit;  as  was  done  in  die  cafe  oiStarU  v.  Long,  {^a) 


{a)  I  Mod«  248. 


Cafe  268. 


If  a  huftand  fue 
in  Chancery  for 
his  wife's  por- 
tion, the  Court 
will  oblige  him 
>  to  make  an  equi- 
table  fetdement. 
a  Atk.  67*  420. 
I  Atk.  192. 
s  Peer  Wins.  639. 


Anonymous. 

In  the  Court  of  Chancery. 

T  F  a  hufband  come  to  fue  in  Chancery  for  his  wife's  porttOHn  the 
Court,  upon  the  prayer  of  the  lyifi^s  friends  and  relations^  will 
force  him  to  fecure  the  fame,  part  for  the  wife,  and  part  for  the 
children  j  for  fay  they,  *'  If  you  will  have  equity  you  mujl  do  equity^^^ 
and  they  may  qualify  their  own  decrees  ;  but  they  will  never  force 
him  if  he  come  not  there  as  complainant,  as  if  he  fucs  at  law,  &c. 

3  Peer  Wms.  11.     i  Brown  269. 


Cafe  0.6^. 


Anonymous. 


Alimony  (hall  be 
fued  for  in  the 
fpiritual  courts, 
and  not  in  chan- 
cery. 

X  Ch.  Rep.  44. 
164.  1S7.  224. 
2C0m.Dig.132. 

•  [  283  ] 


T'N  the  late  times  they  fued  for  alimony  in  Chancery;  and  the. 
judges  were  then  of  opinion,  that  there  being  no  fpiritual  courts^ 
nor  civil  law,  the  Chancery  had  the  jurifdlftion  in  thofe  days;  but 
now*  we  have  courts-chriftian,  die  Chancery  will  allow  of  demurrers 
to  fuch  bills  for  alimony,  [a)   • 


{a)  Sre  Lit. 78.  Ch.  Rep.  44.  164. 187.  224.    »  Vern.493.    2  Com.  Dig.  "  Chan- 
cer)" (2D)  •  • 


Cafe 


270. 


Anonymous. 


If  a  wife  pawn  |F  a  wife  pawn  her  clothes  for  money,  and  afterward  borrow 
hu'ftand  ft' not  Hioncy  to  redeem  thcwj  the  hufbaiid  is  not  chargeable  unlefs  he 
liable  for  mzney   Were  coiifentiiig,  or  uiilefe  the  firft  fum  came  to  his  ufe. 

lent  her  to  re- 
deem them.    I  Roll.  Abr.  350.  Salkt  1x8.    Piec.  Chia.  501*    2  Lev.  16.    3WilC388.    a  Com.  Dig. 
f*Baroa  and  Feme*^*  (2), 


Anonymous* 
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Anonymous.  Cafe  271, 

• 

THIS  was  ruled  by  Saunders  Chief  Jujiicu  on  evidence  in  a  Freight  it  Ac 
trial  at  Guildhall.  mother  of  wage. 

First,  Freight  is  the  mother  of  wages,  and  wherefoever  freight 
is  due,  wages  is  fo. 

Secondly,  If  a  fhip  be  loft  before  it  come  to  a  delivering  port,  No  freight  due 
no  freight  nor  wages  is  due  5  if  loft  afterwards  it  is  due  to  the  laft  "^  ^^  ^>P  ^ 
delivering  port.  '"tid.  .36. 

Dougl.  541.  523.  2  Burr.  882.  i  Bl.  Rep,  190. 

Thirdly,    Advance-money  paid  bpfore,  if  in  part  of  freight,  and  ^^  *  ^'p  *>c 
named  fo  in  the  charter-party,  although  the  ftiip  be  loft  before  it  l^^^!^!^"  ^'" 

....  r       77  o  r  be  paid  in  pro. 

come  to  a  delivering  port,  yet  wages  are  due  accordmg  to  the  pro-  portion  to  the 
portion  of  the  freight  paid  before  \  fo^  the  freighters  cannot  have  their  '"^"^y  advanced 

Memorandum. 

'T'HIS  vacation  Sir  William  Dolben  was  put  out,  and  Sir  Si»  FRANcit 
^    Francis  Wythens  made  Judge  in  his  room,  and  the  firft  day  ^^^H^^i^^ 
pf  Eafter  Term  was  made  ferjeant,  and  gave  rings  with  this  motto,  w.  Dolikn  * 
Regi  lex  placuit:  and  I  had  the  honour  of  delivering  them  to  all  the  Kty^^^^ 
judges  in  court,  and  to  all  the  great  officers  at  court.     The  fame 
day  in  the  afternoon  he  was  fwom  at  the  Lord  Keeper's  houfe,  and 
two  days  after  came  into  courts  where  I  had  the  privilege  of  the     • 
ipotion  without  th^  bar,  &c» 


U  %  Safter 


*  Eafter  Term^ 

The  Thirty-fifth  of  Charles  the  Second^ 


I  N 


THE    KING^s    BENCH. 


[*84  3 


Sir  Edmond  Saunders,  Knf.  Chief  Jujiice. 

Sir  Thomas  Jones,  Knt.  T 

iS/r  Thomas  Raymond,  ^«/.    >    Jti/iices. 

Sir  Francis  Wythens,  Knt.   J 

Sir  Robert  Sawyer,  Knt.  Attorney  General. 
Heanage  Finch,  Efq.  Solicitor  General. 


Mew  againft  Ruffel. 

ACTION  upon  the  cafe  on  a  warranty  of  goods  fold  to  be 
merchandizable,  thus  declares,  ^od  cum  the  plaintiff  barga^ 
niz  'jjet  et  emijfet  of  the  defendant,  fo  many  hogflieads  of  claret-wine 
at  fuch  a  price,  the  defendant,  in  confideratione  inde^  warrantizabat  ct 
affirmahat^  adtunc  et  Ibidem^  ea  effe  bonaj  ^c. 

Mr.  Pollexfen  moved  in  arreft.of  judgment,  for  that  the  war^ 
ranty  here  is  fubfequent  to  the  contraSf^  and  in  confideration  of  the 
contrail,  whereas  it  ought  to  be  in  the  contrail  and  parcel  thereof; 
now  this  is  but  a  voluntary  promife  afterwards.  He  cited  the  cafe 
of  Pape  V.  Lewin  (^),  for  that  the  defendant  bargained  to  fell  to  the 
plaintiff  a  mare,  and  that  the  defendant  knowing  her  to  be  lame,  fold 
him  the  (aid  mare,  and  therein  falfly  deceived  die  (aid  plaintiff;  and 
ruled  that  the  declaration  was  not  good,  becaufe  he  does  not  fay 


warrantizanda 


Cafe  IT  2. 

In  an  adioo  on 
the  cafe,  a  de- 
claration ftatiflf 
«  that  the 
« .plaintiflF 
«  bought  fuch 
^  winei  of  the 
^  defendant^  and 
<^  the  defendant, 
<<  in  confidera- 
<<  don  thereof, 
*«  then  and 
<*  there  war* 
<<  ranted  them 
«  to  be  mer- 
"  chantable,**it 
good,  after  ver- 
dia;  for  it 
fliall  be  intend- 
ed that  tht  vfsrranty  and  tht  centraS  were  made  at  the  fame  I 

(a)  Cro.  Jac,  630. 

u  3 
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warrantlzando  vendidit ;  for  if  the  warranty  was  not  at  the  time  of 
the  fale,  the  aftion  is  not  maintainable ;  and  here  though  it  be  faid  to 
be  '*  adtunc^^  yet  it  plainly  appears  to  be  fubfcquent  by  the  words 
**  in  confideratione  indeJ^ 

Saunders  Chief  Jujllce.    The  adtunc  proves  it  to  be  all  at 

the  fame  time,  and  the  exception  is  very  nice  :  if  it  had  been  poftea^ 

%  r  285  1    perhaps  it  had  been  fomewhat  more  dubious :  *  fuppofe  the  words 

^^  in  confideratione  inde*^  had  been  omitted;  then  it  feems  well  enough: 

however,  let  it  ftay  till  it  be  moved  on  the  otlier  fide. 

Mr.  Holt,  in  Trinity  Term  following,  moved  for  judgment, 
here  being  a  general  iflue  pleaded,  and  a  vcrdift  for  the  plaintiff:  he 
agreed  the  warranty  ought  to  be  at  the  fame  time,  or  naught,  and 
the  ufual  form  is  luarrantlzando  vendidit ;  but  he  faid  that  it  was 
all  at  one  time  here,  for  it  is  ''  adtunc  et  ilidcrfij"  which  now  after  a 
verdIA  ought  to  be  intended  at  the  fame  time  i  and  the  money  paid 
is  always  the  confideration  of  the  warranty. 

And  ALL  THE  Court  thought  it  well  enough,  and  judgment  was 
given  for  the  plaintiff.     See  Hirjulet^s  cafe^  Latch.  150. 


Cafe  273. 


'«  Thou  trt  t 
*•  P'^cky  raf- 
<«  *  al,"  held  not 
aAionable. 

I  Roll  Abr.  43. 
66. 

I  Sid.  50. 
Cro.  Jac.  43c. 
Latch,  a. 
I  Com.  Dig. 
««  Aftion  for 
•<  Defamation/* 


Jackfon  againfi  Hall. 

/^  AS  E  for  words,  "  Thou  art  a  pocky  rafcal,"  with  an  innuendo^ 
"  the  French  pox  j"  and  an  averment,  that  in  common  intend- 
ment the  words  arc  fo  underilood. 

Held  not  aftionablc  ;  otherwifc  if  the  averment  had  been  of  fuch 
intendment  in  a  particular  place,  as  Wdfn  wordsy  and  "  healer  of 
"  felons"  in  the  wcji  country. 

Judgment  ftayed. 
(D.28.)(F.i9.) 


Cafe  274* 


\fafem  die  in- 
taftace  in  the 
life  time  of  his 
father,  a  id  thf 
Jatberrtnoixn^Cf 
and  ad  mini  ft  ra- 
tion b^  granted 
to  ail  otl  ir  of 
the  it^teitatCf  qu% 
whether  Knjif" 
tor  iha.i  have 
diftribution. 

Po(V,  407. 
«  B JC.  Abr.  419. 
I  Com.  Dig. 
"  Adminift-.a- 


Taylor  againfi  Ames. 

PROHIBITION  was  prayed  to  a  libel  in  THE  court-chRis- 
*    TIAN  for  diftribution  of  an  intcftatc's  eftate. 

A.  having  two  fons  and  a  daughter,  one  of  the  fons  dies  inteftatc; 
the  fether  renounces ;  the  other  Ion  takes  out  letters  of  adrainiftra- 
tion ;  the  fifter  fues  for  a  diftribution. 

It  was  urged  for  her,  that  fhe  fliould  have  diftribution,  for 
that  by  the  father's  refulid  it  is  as  if  there  were  no  father  in  the  cafe, 
and  then  the  fon  and  daughter  are  in  equal  line  to  the  brother. 

It  was  argued  on  the  contrary,  becaufe  the  fatlicr  is  next  of 

kin  aloue,  and  although  oa  his  rcfudd  the  ri^rht  of  adminiftration 

♦  Iball 
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ithali  go  lo  the  next  of  kin  after  hipi,  yet  the  right  of  diftribution       Taylo* 
docs  not  go  be)'ond  *  the  firft  next  of  kin  in  being  at  the  intcftate's        Ame«. 
death.  ♦  [  286  ] 

Caldicot  againji  Smith.  Cafe  275. 

tJ  ROHIBITION  was  prayed  to  a  fuit  in  the  fpiritual  court  for  Diftribution  an. 
•*     a  diftribution,  on  that  claufe  of  the  ftatute  22  &  23  Car.  2.  dcr  aa  &  13 
c.  10.  which  fays,  "  That  there  fhall.be  reprefentatives  of  collaterals  ft^i  only  citcad 
**  only  to  brothers  and  fitters  children."  to  brothcis  «ind 

fillers  chiMren 

The  queftion  was,  Whether  it  fliould  be  intended  of  brothers  of  chc  intcftate. 
and  fifters  children  of  the  party  inteftate,  or  of  the  adminiftrator  ?         1  SjIIc.  250. 

I  Ld.  Ray.  571, 

And  IT  WAS  NOW  HELD  here,  that  it  fhould  be  only  of  the  1  Peer Wrr s. 25. 
former;  and  a  prohibition  was  accordingly  granted.  i^^":.*33- 

Comy.  Rep.  87.    4  Burn*8  Ecc.  L.  370. 

Rich  againji  Player.  Cafe  276. 

XifR.  Williams    now  moved,  in  arreft  of  judgment,  on  the  if  one  of  the 
-*•'*•  exception  on  which  the  challenge  was  proved  at  the  trial,  that  ^'riffs  o/Lm^om 
it  is  not  good ;  for  in  jfuditor  Curlers  cafe^  il  C7.  it  is  refolved,  tliat  againftVHi"*** 
they  are  but  one  officer,  and  if  one  of  them  die,  the  other  can  chamber- 
executc  nothing  till  a  new  one  be  chofcn;  and  he  cited  xi  Affile^  '•^'*'»^^*^'?. 

,  o  ^       -"J  ^   may  be  rurmifed 

r^   ^^'  on  THE  ROLL, 

and  the  proccfs 

Jefferyes  Serjeant  }  contra.     It  is  true,  in  Middlefex  they  arc  oiventrtfadn 
but  one  fhcriiT,  but  in  London  they  are  two.     The  writs  are  "  vice*  direeted  to,  and 
*^  comiti  Alidci.*^  and  **  tibi  pracipimus ;"  in  London  it  is  "  viceco^  H.^^rif.  ^* 
?*  miiilf.  it  vohii^^*  which  diiference  being  always  obfcrved  is  cer-  s.C,  Ante,a6a. 
tainly  grounded  on  fome  reafon ;  there  are  precedents  exprefsly  to  s.  C.  Skin.  104. 
the  point.     In  Norwich^  in  Hilary  Term,  in  the  eighth  year  of  ^^"*  *°5* 
Henry  the  Eif^hth^  in  the  Common  Picas,  Rot,  303.     In  London, 
in   Trinit)'  Term,  the  eighteenth  of  Elizabeth^  in  the  Common 
Pleas,  Roll  511.    and   in  Broiunloive* s  Brevia  Judicial.  foL  396. 
is  the  very  fame  precedent  with  ours :  there  was  the  late  cafe  of 
flierifF  Bethel  v.  Harvey,  where  it  was  agreed  good  fo :    the  cafe 
of  coroners  is  agreed  fo  in  the  books,  that  if  one  or  three  of  them 
be  challenged  off,  yet  the  fourth  may  execute  the  writ ;  and  one 
coroner  may  do  an  act  alone  in  the  name  of  the  whole,  ^id  fet  the 
names  of  the  others  thereto :  as  the  coroners  are  a  joint  minifterial 
officer,  and  injudicial  a6ls  feveral  officers,  fo  the  fhcrifFs  are  like- 
wife,  and  they  *  have  their  feveral  compters  and  courts.  ♦  [  287   ] 

jidjournaiur. 

But  afterwards  judgment  was  given  for  the  plaiittifF. 

U  4  Ward 


29^ 
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Cafe  iTj. 


A  Jepuiy  to  a 

Cltrkof  THE 
CROWN  OF- 

yici9  has  no 
privitege  of  be« 
ing  fucd  only  in 
the  Klng*t 
Bcmch. 


Ward  againji  Lawrence. 

'TT  HE  DEFENDANT  being  furefted  upon  a  writ  out  cf  the  Com- 
mon Picas,  brings  his  writ  of  privilege j  as  clerk  of  the  crown 

OFFICE. 

But  he  being  only  a  clerk  to  Mr.  Philip  IVardy  who  is  a  clerk 
of  the  office,  and  not  being  himfelf  an  immediate  clerk  of  the  of- 
fice, I  MOVED  the  Court  for  a  fupcrfedcas  to  the  writ  cf  privilege^ 
and  it  was  granted  accordingly. 

The  Court  agreeing  him  not  to  be  privileged  j  as  an  attor- 
ney's clerk  is  not. 


Cafe  178.  The  King  againfi  feveral  Aldermen  of  Worcefter. 


A  freeman  of 'a 
corporacion  may 
be  a  juror,  al' 
though  he  has 
no  freehold  in 
the  city. 

S.  C.  Skin.  91* 

S.  C.  I  Vtit. 

366. 

S.  C.  Raym. 

484. 

Cro.  Eliz.  4JC. 


r^UO  WARRANTO  agaiiift  them,  &c.  Upon  a  trial  at  the 
^^^EAR  the  defendants  challenged  fcvcral  jurors  for  not  having 
forty  pounds  per  annum. 

And  it  was  agreed  by  the  Court,  that  a  freeman  in  a  corpo- 
ration being  of  fubftance  may  be  a  jur}Tnan,  though  he  have  no 
freehold  in  the  city  :  the  practice  always  has  been  fo,  for  otherwife 
there  would  be  a  failure  of  juftice  in  many  corporations,  becaufe,  in 
many  of  them,  there  are  not  tieeholders  enough  to  maKe  a  panel. 

The  Court  fent  the  pvifm  judge  to  the  Common  Pleas  to 
know  their  opinion  herein,  v. ho  a^  reed  with  this  Court :  and  the 
challenge  was  accordingly  o\cr- ruled. 


Cafe  279. 

A  hill  •/ excep- 
tant will  not  lie 
in  the  c^urt  of 
King's  Bench 
•n  a  trial  at 
BAR.  Hcd  ju, 
Anir,  cafe  xiy* 

•   [   288   ] 


The  King  againfi  Smith,  and  others. 

15  TLSOLVED  per  Curiam  in  this  cafe,  that  a  hill  of  exceptions 
lies  not  in  this  court  upon  ft  trial  at  the  barj  for  the  words 
are,  "  he  fhall  have  remetiy  coram  domino  rei:e^"  which  extends  not 
to  themfelves  to  over-rule  their  own  judgment ;  and  therefore  ex- 
tends only  to  niji  prius  and  inferior  courts  :  it  is  true,  in  the  cafe  ♦ 
of  Enfeld  V.  liill  (tf ),  in  this  court  on  a  trial  at  the  bar,  a  Canter^ 
bury  caufe  upon  a  mandamus^  there  was  one  feakd,  but  at  the  trial 
there  were  only  two  judges  prcfcnt,  Rainsford  and  Jones  Juf 
ticcsy  but  Jones  fufiice  doubted  then,  although  if  they  determined 
the  natter,  then  they  could  not  proceed,  he  therefore  did  fubmit  to 
THE  LvRD  Chief  Justice:  and  afterwards  it  was  fo  ftronily 
doubted  that  they  never  proceeded  to  get  any  determination  to  mis 


(41)  2  Lev.  236.    a  Jones,  1 16.    3  Kcb.  767.  859. 


dajr 


wriu 
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day  {!').     It  fccms  to  lie  at  thcfijfions  {c)  ox  jheriff^s  courts  and  be-     Trfi  Rr«r4 

inii  niaJc  part  of  the  record,  &c.  .  *'" 

°  *  ^  Smith. 

Held  likewise  in  this  cafe,  that  if  the  (herifF  be  indifFcrent  lf«flieriffdie» 
and  die,  and  another  be  made  f herifF  who  is  challenoreable,  there  J"'*  h»«  fuccef- 
mrt}'  be  a  luggclnon  thereof  upon  the  roll,  and  fo  the  writ  di-  icngcabic,s^ 
reeled  to  THE  CO  HONE  R,  and  that  although  there  were  a  writ  re-  fuggcftion  mij 
gularly  directed  to  the  iherift*  at  firft,  and  a  non  ml/it  breve.  th/v^Vfr* 

reeled  to  the  coroner.^— -Ante^  t86. 

If  feveral  perfons  be  defendants,  and  iflue  be  joined  as  to  feveral,  Tht  vmre 
and  this  goes  to  trial,  if  the  (herifF  be  a  defendant,  though  not  one  ought  not  to  he 
of  them  t1iat  joined  illue,  yet  the  venire  ought  not  to  be  to  him.  JJcriff,  Soug^ 

he  has  not  joined  ilTue* 

In  this  cafe  the  information  was  againfl  feveral  j  ten  of  them  y^  iheriff,  be- 
plead  to  ifTue,  and  a  venire  facias  to  the  (herifF,  and  a  non  mijit  inde  fc^danrretum 
hreve\  then  the  other  defendants  plead  to  ilFuc,  whereof  the  (herifF  the  ««Mr«,  it  it 
is  one ;  then  a  fu^gcftion  is  made  upon  the  roll  thereof,  and  «"f«  **^u^***t 
thereupon  a  ventre  is  awarded  to  the  coroner  :  and  held  good,  and  ^"^*J  ^^^^ 
that  it  Ihould  be  fo ;  for  if  the  (herifF  had  returned  the  venire^  it  plead  until  after 
might  have  been  chidlenged  ofF  at  the  trial.  '*»«  *ward  of  tht 

And  judgment  was  given  upon  this  againft  them  for  the  king. 

(A)  Sec  the  ftatutc  Wcdmmfter  the  Se-  edition  of  Bott's  Poor  Laws,  vol.  ii.  p.  827. 

conJ,  c.  31.  2  Infl.  427.  where  it  is  determined  at'cer  great  delibera- 

(f)  But  (f^'^  the  c\\c  of  Rex  V.  Picilv)ri  tion,  ihit  a  if'Jl  cf  excfptions  will  not  lie  at 

•n  ths;Hiii,  Bun.  S.C.  77.  anj  Mr.  C^nft's  siSoioNS. 


Machell  againjl  Sir  William  Temple.  Cafe  280. 

P  JECTAIKN T.  On  a  trivil  at  the  bar,  there  was  given  in  evidence  A  will  pubUlhe4 

^^  a  deed  of  fettlcnicnt,  with  power  to  revoke  by  any  deed,  fealed  j^f  ^J^'^^^^*^ 

and  delivered  in,  ^c.  or  by  his  lafl:  will  and  teftament:  the  party  ncflTes,  but fub- 

makes  his  will,  and  pLiblilhes  it  in  the  prefence  of  three  witnelTcs  (//),  fcribed  by  them 

and  he  beino:  Tick,  and  f.)  great  a  companv  in  the  room,  that  the  noife  '"  *"  adjoining 
r   t,i^.      1   1-         11.'  '  ^'  •  t  ^  room,  and  out  of 

thereof  dilturb/d  hhn,  he  denrcs  tiem  to  go  mto  the  next  room  to  the  fight  of  the 
fct  their  *  names ;  which  they  did  accordingly.  teftator,  is  yoid, 

by  29  Car.  %• 

Herc'-jpon  arofe  two  qucftions,  one  of  wliich  was,  Whether  this  <^-3- 
were  a  good  will  within  the  ftatute  29  C/r.  2.  f.  3.  lately  made  againft  %  r  280  1  ■ 

(u)Itis';  tHv-cffTary  thatateilit-rniould  Icdgment  of  the  figning  may  be  made  to 

f^n  his   vvii;  11   .'.c  jir.-fencc  of  the  wit-  the  witnefTcs   fcp irately,  and  at  different 

nelVes  ;  i:  is  Jurfi  L:ic  if  he  ack.invlf.dge  times;  for  although  they  muft  all  fee  the 

the  na  -ne  t3  be  liir.,  S' vu:!i  iufc  v.  Kyely.i,  tsftator  fig-.,  or  hear  him  acknowledge  the 

3  Peer  Wms.  253.    Grayrm  v  Atlclnfon,  fignature,  yet  it  need  not  be  in  the  prefence 

2  Vezey,  4;4.     Dormer  v.  Thurland,  a  ofeach other, Cook  v.  Parfm,  Prcc.  Chan. 

Peer  Wms.  510.     Peat  v.  O  igley,  Corny.  185.     Jones  v.  Lake,  2  Alk.  177.     Bond 

Rcf.  8vo.  idii.  197.   and  this  acknow-  v.  Scwcl,  3  Barr.  1773, 

frauds 


igt 
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Macrb&l 


fi<itids  and  perjuries,  that  ftatute  requiring  that  the  witnefles  fhouid 
S     V^LtiAM  ^S"  ^^  *"  *^  prefence  of  the  teftator  (h). 

WKetber    will        Tre  Court  and  Council  agreed  on  a  fpecial  verdiS,  but  thd- 
vrasatteftcdin     jury  being  obftinate  after  twice  or  thrice  fent  out,  would  find  for  the 
the  prefence  of     plaintiff,  who  was  heir  at  law,  although  there  was  a  doubt  in  the 
'temOTforthc*  ^*^>  feying  they  were  all  of  opinion  it  was  no  good  will  (r);  and 
jory  »  try.         thereupon  the  poll  was  demanded,  that  they  might  all  of  them  fe- 

verally  give  their  vcrdift,  which  they  all   accordingly  did  for  th« 

plaintiff. 

The  jury  may  NoTE,  The  firfl:  jury  that  ever  refufcd  a  fpecial  vcrdift  on  a 

l^-^'^t.^"!*    point  in  law,  they  all  incurring  the  danger  of  an  attaint.    But  fee 
"**'**        f^augh.  145.  150.  152,  153. 


fptctal  Yerdid. 


[h)  As  to  what  /hall  be  CDnfidered  as  a 
figning  in  the  prefence  of  the  teftator,  fee 
Longford  v.  Eyre,  i  Peer  Wms.  740. 
Shires  v.  GUifcock,  2  Salk.  6SS.  Ni- 
cholas  V.  Smirhy  3  Sallc  395.  Caflbn  v. 
Dade,  i  Brown  Chan.  Cafes,  99.  Ecdef- 
ton  V.  Pally,  Garth.  79.  Broderick  v. 
Broderick,  i  Peer  Wms.  239. 


{c)  Ser  the  cafe  of  Hande  v.  James,  that 
the  queftion  whether  the  iigning  was  in 
the  prefence  of  the  teftator,  or  not,  is  a  faft 
fur  the  canii<Je  ation  of  the  jury,  under  all 
the  ciicumftances  of  the  cafe.  Corny.  Rep. 
531.  2  Eq.  Cafes  Abr.  764;  and  the 
fame  point  was  determined  in  Croft  ▼. 
Pawlct,  2  Stra.  1109. 


Cafe  281. 


An  indi£lment 
lies  again  ft  a 
maftcr  for  im- 
moderately beat- 
ing his  appren- 
tice. 

I  Bott*s  P.  L. 
509. 


The  King  againji  Keller. 

TNFORMATION  againft  the  defendant  for  immoderate  beating 
-■•  one  Brothwaliey  who  was  his  apprentice  by  indenture. 

Saunders  Chief  Jujikc^  on  the  triiJ  before  him  at  Guildhall^ 
held,  that  the  jufticcs  of  the  peace  might,  by  the  43  £//z.  c.  2.,  dift 
charge  an  apprentice  from  his  maftcr,  and  e  contra -y  and  faid,  that  it 
was  fo  refolved  by  Lord  Hale  j  and  tliat  the  information  lay. 

And  the  defendant  was  convicted. 


Cafe  182. 


TbefeflTnnsmay 
difcharge  an  ap. 
prentice  from 
his  indentures, 
on  account  of 
the  default  and 
ill  treatment  of 
the  maftcr. 
S.C.  Skin.  X08. 
2  Sand.  513. 
B.R.  H.  lOL. 
Scr.  1014. 
I  Mod.  2S6. 

♦   [    290    ] 


The  King  againft  Duhammcl. 

\/f  OTION  to  quafli  an  order  of  feffions  made  on  the  petition  of 
WiUiarn  Eaton^  an  indenture-apprentice  to  the  defendant,  with 
whom  there  was  given  ten  pounds,  and  a  fuit  of  clothes,  for  the 
difcharge  of  the  faid  apprentice  from  his  mafter  and  indentures,  and 
for  the  return  of  the  ten  pounds  (upon  the  account  of  immoderate 
beating  and  not  providing  neceflary  meat  and  drink)  and  for  the 
delivery  up  of  his  *  indenture  to  be  cancelled,  and  of  his  wearing 
apparel. 

The  First  Exception  taken  was,  that  they  had  not  power  unlets 
by  the  11  :!ute  5  £//z.  c,  4.  of  labourers,  and  of  apprentices  bound  out 
by  thw-  }\:r:fhi  but  IT  WAS  RESOLVED  that  they  had  power  by  43 

Second 
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Second  exception,  That  they  had  no  power  to  order  a  return  Thcfcffion,on 
of  the  money:  but  it  was  held  that  they  had  power  to  make  fpJrtnTccf  SSiy 
an  order  concerning  it,  as  an  incident  infeparable  to  the  other,  order  a  return  of 

the  apprentice 

And  the  order  was  confirmed.  ^^e. 

Stra.  69.    Bott*s  P.  L.  5io« 


The  King  againji  The  Parifli  of  Chiftleton.  Cafe  283* 

Kings  Bench,  Eajier  Term^  35  Car.  2.  Roll       .  Crown  Side. 

**  T17ILTS,  to  wit.   At  a  general  feffion  of  the  peace  of  our  Precedent  of  am 
^^*"  lord  the  king,  holden  at  Marlborough^  in  and  for  the  ^^''if^ovi 
<*  county  aforcfaid,  on   Tuefday^  to  wit,  the  third  day  of  OSiobery  and  fettlllSMit 
"  in  the  thirty-fourth  year  of  the  reign  of  the  Lord  Charles  the  Second^  of  apaupar- 
**  by  the  grace  of  God  of  England^  Scotland^  Francey  and  Ireland^ 
«  king,  Defender  of  the  Faith,  &c.  before  Jacob  Long,  Baronet, 
^  Gilbert  Talhot^  Knight,  John  Talbot^  Knight,  and  others   their 
**  fellows,  juftices  of  tiie  faiu  lord  the  king,  afligned  to  keep  the  peace 
*'  in  the  county  aforcfaid,  and  alfo  to  hear  and  determine  divers 
<*  felonies,  trefpaffes,  and  otlicr  mifJcmcanors,  committed  in  the  fame 
<*  count}',  &c. 

"  Upon  complaint  made  unto  this  Court  by  the  overfcers  of 
"  the  poor,  and  oth.r  the  inhabitants  of  the  parifh  oi  IVi'oughtonyXW 
"  this  count)',  t!i?.t  Jo'.n  RrMins^  a  poor  inhabitant  of  the  parifh  of 
"  Chiftlctcn^  in  thib  lane  county,  hath  Luely  intruded  hinifelf  with 
**  his  wife  and  family  into  the  parilh  diWroughton :  tliis  Court, 
**  upon  hearing  of  counftl  nnJ  witncflcs,  and  what  could  be  alledged 
**  on  cither  fiJ.^  dcth  orJer  and  adjudge  the  faid  John  Robbins  to 
''  be  a  fjttled  i:ihabiuint  of  Chijikton  aforefaid  ;  and  the  overfeers  of 
*^  the  poor  of  the  fame  parilh  are  hereby  ordered  to  receive  him  the 
"  faid  Joh'i  Rjlhins^  widi  his  family,  into  their  faid  parifh  of  Ojif- 
*'  tletort^  and  provide  for  them  as  their  poor  according  to  law ;  and 
"  the  inhabitarits  of  th:  parifii  of  IVroughton  aforefaid,  arc  hereby 
"  difcharircJ  of  and  fror.  rhe  f.iid  John  *  RcbbhiSy  or  his  laid  family,  *  [  291  1 
^  or  any  thing  relating  .r.^reunto.*' 

I  MOVED  to  quafh  this  order. 

First,  For  that  the  juftices  of  the  peace  have  no  power  to  make  Juftices  of  the 
an  order  of  this  nature:    the  power  of  a  juftice  of  the  peace  is  peace  havs  p.^w. 
cither  by  the  common  laiUy  or  by  his  conunijfwjy  or  elfe  by  fome  par*  fcttUj^^'"*i-^h" 
ticularfatute :  it  mufl  be  agreed  that  vagabonds,  labourers,  beggars,  poor,°anncidcnt 
and  balhrd-children,  &c.  are  within  their  authority,  and  perhaps  to  ^  ^*  auUiority 

given  them 
by  the  43  Eliz.  c.  2.  and  thcrcfoie  ao  order  of  removal  made  during  the  fufpenHon  of  the  ftitute  13  &  14 
Car.  2.  €•  2.  was  ^ood. 

adjudge 
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The  Kino      adjudge  their  habitations,  and  order  their  removal  to  the  place  6f* 
Pa  itH  OF      ^^^^  ^^  former  abode  ;  but  that  is  not  our  cafe.     By  the  com- 

CmtTLif  ON.  n^on  law,  and  before  the  reign  of  ^ueen  Elixabethy  there  was  no 
provifion  at  all  made  for  the  poor's  maintenance,  unlefs  in  fome  par- 
ticular cities  and  boroughs,  as  London^  &c.  where,  by  cuftomj  the 
major  part  were  wont,  by  a  kind  of  bye-law,  to  conclude  the  reft 
into  a  rate  j  but  the  general  fuftcnance  of  the  poof  in  ancient  time^ 
was  by  charitable  and  voluntary  contributions  of  religious  and  other 
well-difpofed  perfons ;  and  for  the  moft  part  they  were  appurtenances^ 
or  rather  incumbrances,  to  the  religious  houfes,  as  the  abbeys,  mo- 
nafteries,  and  nunneries ;  and  in  our  law  books  we  find  this  reafon 
given,  why  the  revenue  of  the  church  fliould  be  encouraged  and  fup* 
ported,  viT,,  for  the  maintenance  of  charity  and  hofpitality  :  and  for 
any  thing  I  can  obferve,  it  was  the  folc  provifion  for  the  poor  in 
thofe  days:  nay,  by  the  12  Rich.  2.  f.  6,  it  was  enafted,  *•  That 
*'  in  every  licence  of  appropriation  of  any  parifh  church,  it  fhould 
"  be  exprtfsly  contained,  that  the  diocefan  of  the  place  upon  the 
*'  appropriation  of  fuch  churches,  fhould  ordain  a  convenient  fum  of 
^^  money  to  be  paid  yearly  of  the  fruits  and  profits  of  the  feme 
*'  churches,  by  tliofe  that  would  have  the  faid  churches  in  proper 
"  ufe,  and  by  their  fucccflors,  to  be  diftributed  among  the  poor  pa- 
"  rifliioners  of  the  faid  parifli,in  aid  of  their  living  and  fuftenance;'* 
every  word  of  which  aft  is  an  argument  that  the  poor  were  reckoned 
God*?,  and  the  church-men  their  overfeers ;  as  if  tlic  law-makers 
feared,  that  when  thofe  lands  were  got  into  laymen's  pofTeffions, 
♦  r  2Q2  1  ^^'*^^^^y  ^'ould  wax  cold,  they  therefore  made  this  provifion ;  *  now 
*"  "  their  commiflion  gives  them  no  fuch  power  in  this  rcfpcdt,  unlefs 
poverty  he  a  cnme,  and  to  be  hungry  a  breach  of  the  peace.  Juftices 
of  the  pc.ice  were  created  by  I  Edw*  3.  f.  15.  but  firft  named  fo 
by  36  ZiW:c".  3.  c.  1 2.  and  before,  and  at  that  time  there  were  con* 
fa  -J  tit  ore  5  pads  (and  fuch  are  all  conftables).  Now  Da  It  on  tells 
us  [a]^  ThiU  a  juftice  of  peace  muft  proceed  by  the  prefcript  of  his 
comniiinon  and  flatute  lav/  ;  and  in  truth  he  has  no  authority  but  by 
one  of  thcle  two :  not  a  word  in  their  commiflion  inclines  to  give 
any  fuch  power  as  this.  Befides,  their  very  ftile  and  denomination  (hews 
that  their  rjJicc  is  for  nnotlvjr  intent:  it  is  true,  there  arc  feverai 
tbiiiiiS  within  their  juiilJiclion  which  cannot  properly  be  reckoned 
within  their  com  mi  Hi  on,  but  then  it  is  given  by  fome  particular  fta- 
tute,  for  their  ofiice  originaJly  and  properly  is  quite  to  another  pur- 
pole,  1//Z.  the  examination  and  puniftunent  of  offences  ;  fo  that  what 
power  they  had  was  not  founded  in  the  nature  of  their  ofiice,  and 
then  it  is  no  more  than  a  particular  power  given  by  ftatute  to  J.  S. 
which  being  temporary,  is  gone  by  tlie  expiration  of  the  time  that 
adl  was  to  endure  for.  As  for  the  ftatute  13  &  14  Car.  2.  r.  12. 
that  being  temporary  and  the  time  expired,  their  power  is  gone 
too  [b] ;  if  wc  confider  the  nature  of  a  temporary  a<S,  it  will  appear 

{a)  Dalton's  Juftice,  22.  Will,  and  Mary,  c.  24;  and  made  pcrpc- 

[b)  Con:.:ii!-ii  by  the  ijac.2.  c.  175  the      tual  by  the  iz  Ann.  ft.  i,  c.  18. 
3  6i  :  ^V:•ll.  a:id  Mary^  c.  1 1  j  the  4  &  5 

that 
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that  there  was  no  power  before  nor  after  fuch  aft ;  its  being  tempo-     'r"*  k^vq 
rary  implies  that  it  was  a  new  provifion ;  for  I  know  not  one  tern-      par7si«  or 
porary  aft  of  parliament  that  is  in  affirmance  of  the  common  law,   OMiiTLiTd«i» 
but  they  are  all  introduftive  of  a  new  law ;  and  all  thofc  ac^s  that 
are  in  the  book  of  law  laid  to  be  affirmative  of  tlje  conimon  law,  arc 
perpetual ;  for  why  do  our  law-makers  make  an  aft  temporary  ?  It 
is  becaufe  it  being  a  new  provifion,  or  new  remedy ;  therefore  they 
make  it  to  laft  but  for  a  time,  becaufe  they  know  not  what  incon- 
veniences may  happen  upon  the  change  of  the  law,  or  introduftion 
of  a  novelty;  if  the  event  be  good  they  can  continue  it  at  pleafure ; 
if  it  prove  inconvenient,  it  is  but  a  little  time  and  it  will  expire  of 
courfe.     And  it  is  further  obfervable,  that  all  thefe  temporary  afts 
are  to  expire  at  the  end  of  the  feflion  *  of  parliament,  and  none  of  *  L  ^3  ^ 
them  expire  at  a  day  certain,  or  the  firft  day  of  a  feffion  of  parlia- 
ment :  the  reafon  feems  palpable ;  becaufe  if  upon  fuch  a  time's  ex- 
perience, it  appear  good  and  convenient,  they  can  continue  it  that 
feffion,  and  that  without  any  intermiffion  of  time :  now  if  this  had 
been  thought  convenient  it  would  have  been  continued ;  if  it  had 
been  declaratory  of  an  ancient  power  lodged  in  the  juftices  of  the 
peace,  they  would  have  made  it  perpetual  and  not  temporary,  in 
order  to  try  by  praftice  if  convenient  for  the  weal -public  ;  fo  that 
it  feems  plain  they  had  no  fuch  power  before  the  aft,  and  they  never 
ufed  it  l^efore ;  for  although  upoi>  the  diflblutions  of  abbeys  and  mo- 
nafteries,  the  number  and  clamours  of  the  poor  reached  laymen's  ears, 
and  made  43  Eliz,  c.  2.  necefiary,  yet  that  gives  no  fuch  power,  for 
it  is  a  quite   different   thing  to  fign  rates,  and   to   remove  and 
change  men's  dwelling.     In  the  cafe  of  the  parifli  of  Kimmalton  v* 
Layjias  (f ),  in  the  county  of  Hereford^  the  juftices  of  the  peace  at 
their  feffions  ordered  a  man  and  his  family  from  one  parifh  to  ano- 
ther, on  the  account  of  being  a  poor  inhabitajit,  iand  ordered  the 
place  of  his  former  abode  to  receive  him ;  and  there  it  was  refoived 
by  Whitlock  Juftice^  that  they  had  no  power  to  make  fuch  aq 
order,  unlefs  he  had  been  impotent,  and  fo  within  the  43  Eliz.  c.  2. 
or  aftually  chargeable  to  the  parifli,  otherwife  he  might  provide  him- 
felf  where  he  could  get  a  houfe.     At  the  fummer  affizcs  at  Cant" 
hridgiy  1692,  Harvey  JujVice  refoived,  that  the  juftices  of  the 
peace  were  not  tg  meddle  either  with  the  removing  or  fettling  any 
poor  inhabitants,  but  only  of  wandering  rogues  (^).     No  man  is  to 
J)e  put  out  of  the  town  where  he  dwells,  nor  to  be  fcnt  to  the  place 
of  birth  or  laft  habitation,  but  a  vagrant  rogue  (<) ;  and  Dalton  tells 
us  ("/ ),  that  he  who  flijjl  bring  any  poor  to  any  town,  which  are 
burdfcnfome  to  the  town,  may  be  raifed  in  his  rates  towards  the  re- 
lief of  the  poor  of  the  faid  parifli ;  which  argues  they  were  not  re- 
moveablc. 

♦  But  THE  Court  were  of  opinion  that  by  43  Eliz.  c.  2.  they  *  [  ^94  ] 
}ud  power,  for  the  fettlement  of  inhabitants,  as  an  incident  to  the 

(<)  2  Bulft.  347,  (*)  Lambard,  107. 107. 

,  \d)  Dalton's  Juf^icc,  97.  cap.  40%  (/)  Dalton*s  Juftice,  95,  cap.  40. 

goo4 


Tax  Kis« 
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good  management  of  the  powers  of  the  faid  aft  of  43  EHz.  c*  2.  and 
PAinH  OF     although  the  14  Car.  2.  c*  12.  does  expire,  yet  the  prefcription  there- 
€BxiTi.sToy«  'ii^  may  remain  as  a  directive  to  them  to  judge  who  fball  be  inbar* 
bitants. 

Then  I  took  exceptions  to  the  order  itfclf. 

First,  It  is  not  (aid  that  he  was  likely  to  be  chargeable  to  the 


An  vrder  of  re« 
moval,  although 


It  do  notfty^c  parilb;  and  this  would  have  been  an  exception  during  the  force  of 
13  &  14  Car.  2.  c.  12. 

But  PER  Curiam,  he  is  faid  to  he  a  poor  inhabitant,  and  upon 
complaint  of  the  parifh,  and  they  would  never  complain  of  a  rid) . 
parifliioner. 

Secondly,  They  do  not  fay  that  he  was  an  inhabitant  of 
TVroughton\  it  is,  that  he  lately  intruded  himfelf;  now  this  word 
lately  has  a  very  large  retrofpeft,  and  may  be  twenty  years  fince,  as 
we  fay  lately  deceafed  of  one  dead  ten  or  twenty  years. 

Thirdly,  They  do  not  fay  how  long  he  had  been  ^n  inhabi-i 
tant  of  Ghijfleton^  or  that  there  was  any  reafon  to  make  fuch  order. 

The  Court.  This  is  a  matter  incident  to  their  office  upon 
43  Eliz.  c.  2.  of  which  they  are  judges;  and  would  not  ^uafh  the 
order,  bu^  confirmed  the  fame. 


pauper  was 
ftie/y  tohe 
tbargeabUt  held 
food. 


An  order  of  re« 
xnoval,  ftadng, 
4'  that  he  had 
f  lately  intrud- 
«  ed,"  held 
good. 

An  order  of  re- 
moval held 
good,  without 
.  Hadng  how  long 
the  pauper  had 
been  an  inha« 
bitant. 


Cafe  284. 


Grey  againjl  Munford, 


Awifeicaynbcl  D  ROHIBITION  prayed  to  a  fuit  in  the  court  christian, 
iou^flfcamng  for  thefe  words  fpoken  to  the  defendant :  '^  Thou  art  a  cuckold'^'' 
her  huiband  «  a  for  which  Munfor(C%  wife  libels  there,  as  an  implicit  calling  of  her 
«  CUCKOLD."  whore  and  adultrefs^  alledging  Munford  to  have  no  other  wife.  An4 
a  prohibition  was  denied  upon  debate  by  the  whole  ^ourx. 


Cafe  285. 
♦  [  295  ] 

An  adion  lies 
for  a  malicious 
profecution  by 
informathn  as 
well  as  by  in- 
diflmcnt* 
Ante,  144.  1544 
.  46. 
Poft,  469. 


♦  Moore  againft  Shutter, 

/^ASE  for  a  malicious  profecution  of  an  information  in  Mr, 
Astrey's  name,  for  ill  words  and  a  battery,  and  an  acquittal 
by  vcrdidt  (a). 

After  verdift  for  the  plaintiff,  it  was  moved  in  arreft  of  judgment 
that  the  adion  lies  not,  bccaufc  it  was  not  an  indictment  but  an  i?i- 
formation. 

And  it  was  ruled  that  it  does  lie;  and  judgment  w^  gt-. 
ven  for  the  plaintiff  by  the  whole  Court. 


{^a\  Sec  4  &  5  Will.  &  Mary,  c.  i8.    %  Hawk.  P.C.  cb.  26.  U  5. 


Garre( 
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Garret  againji  Shelfon. 

/^  A  S  E  for  words,  "  Thou  art  a  pitiful  idle  rafcal,  and  not  wordi 
^^  «  a  groat." 

Held  aftionable,  being  fpoken  of  a  weaver^  and  alledged  that  he 
got  his  living  by  buying  and  filling ;  becaufe  the  words  amount  to 
as  much  as  calling  a  man  "  a  bankrupt." 

And  judgment  for  the  plaintiff, — The  cafe  of  Z)r^itf  v.  Hilly  in 
Sid.  ^2^^  425.  is  the  fame  opinion. 


Cafe  286, 


To  fay  of  a 
trader  that  he  it 
not  worth  « 
groau  is  aC7 
tlonable. 

Ante,  153. 
N.  Lut.  334. 
Strange,  76a. 
Ld.  Ray.  1480. 
1  Com.  Dig.  2691 


Gourney  againft  Fletcher. 

Trinity  Term^  34  Car.  2.     B.  R.  Roll  252, 

17  RROR  on  a  judgment  in  Ireland  in  an  aftion  on  the  cafe,  de- 
claring quod  cum  cepity  et  vi  et  armis  detinuitj  quadam  hona^  l^c. 
per  quodperdidit  venditionenu 

Held  that  the  quod  cum  was  naught,  though  in  cafcy  becaufe  the 
dint  of  the  adion  was  the  taking  and  detainer,  and  the  per  quod  was 
pnly damage;  and  fo  there  was  no  dire£t  affirmation,  and  confe- 
guently  naught. 

And  the  judgment  was  reverfcd. 


♦  Vernon  againft  Boverie. 

ACTION  on  the  cafe  for  money  received  to  the  plaintiff^s  ufe, 
^^  and  for  wares  fold. 

The  cafe  was  this  :  the  plaintiff  having,  by  his  fe£for,  fold  goods 
to  the  defendant,  the  factor  comes  to  the  defendant  for  his  money, 
who  tells  him  that  he  would  give  him  a  note  on  his  banker,  (viz. 
the  Temples  who  broke,  which  occafioned  the  difpute)  and  accord- 
ingly he  writes  a  receipt  in  Mr.  Boverie's  book  of  receipts,  who  tells 
him  his  man  (hould  go  with  him,  and  he  does  go ;  and  the  bankers 
afk  him  if  he  would  have  money  or  notes  ?  he  (ays  he  muft  pay  it 
away,  and  thereupon  takes  two  notes,  payable  to  the  perfons  he  was 
to  pay  it  to,  and  receives  of  the  banker  feven  (hillings  overplus,  and 
within  three  hours  after  the  banker  breaks. 

The  qucftion  was,  whether  the  merchant  were  ftill  liable  ? 
Wcome  due ;  for  the priacf^alf  by  receiving  the  notes  from  XhcfaSfrf  takes  the  hanker  for 

'  Pemberton 


Cafe  1287, 


A  declaradon  ii| 
cafe  quad  cum, 
the  oefiendant 
,  took  and  detain- 
ed goods,  is  bad* 
Ante,  27. 
Poft,  447. 
2  Lev.  206. 
2  Salk.  636. 

1  Sid.  187.  150. 

2  Lutw.  1 1  So. 
2  Vent.  153. 

2  Wilf.  203. 
X  Stra.  624. 

Cafe  288. 
•  [  296  ] 

If  afaaor  fell 
the  goods  of  his 
frinci^lf  and  re- 
ceive a  draft 
from  the  vendee 
on  his  hanker 
for  the  value  of 
tlieniy  and  ac- 
cept from  the 
banker  n'7ta  of 
band  in  dif- 
charge  of  fuch 
draft,  rbe  prineU 
pal  cannot  re- 
cover the  value 
of  the  goods 
from  the  vendte^ 
although  the 
hanker  fail  be- 
fore the  notes 
his  debtor* 


^04 


Veiwow 

B0V£RIB* 

€  lAod*  36. 
a  Ld.  Ray.  92 3* 
tBurr.  1516* 
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Pemberton  Chief  Jujiice  refolved  on  the  trial  of  this  caufe  at 
nijiprius^  all  this  matter  being  difclofed  on  evidence,  that  he  was  not 
liable.  It  was  agreed,  that  if  the  b^ker  had  refufed  to  pay  him,  the 
merchant  had  been  chargeable  ftill,  notwithftandiiig  the  receipt  given 
in  the  merchant's  books ;  but  here  the  plaintift  had  accepted  the 
banker  for  his  debtor,  by  receiving  part  of  the  money,  and  taking 
notes  in  his  friend's  name ;  and  fo  there  was  a  negotiation  of  tiiis 
matter,  which  difcharged  the  merchant  Boverie  j  and  fo  the  plaintJfF 
became  nonfuit. — Shower  for  the  plaintiff. 


Cookfey  againft  Boverie, 

INDEBITATUS  Assumpsit  for  wares  fold:  the  cafe  was; 
that  thf  plaintiff  coming  for  his  monty,  gave  a  receipt  in  the  »ie- 
fendant's  book,  he  laying,  thar  at  the  1:X change  he  fhoulcl  have 
his  money,  or  a  note  from  ihc  defendant's  bankers,  die  Temples :  Ac- 
cordingly Boverie' s  man  gets  a  note  from  the  Temples^  and  on  the 
EXCHANGE  delivers  it  to  the  plaintiff,  who  *  goes  to  the  TVwfi^x 
with  this  note,  and  they  having  a  bill  o:\  the  plaint! if  for  a  fmall  fum, 
that  bill  was  delivered  up,  and  fo  much  money  endorfed  on  the  back 
of  the  bill  as  paid. 

*  [  ^97  ]  Pemberton  Chief  Jtdfticc  held,  that  in  this  cafe  the  merchant  was 
not  chargeable,  tlie 'plaintiff' having  accepted  the  banker  for  his  debtor> 
by  difcounting  fo  much  money :  and  die  plaindff  in  this  cafe  was 
likewife  nonfuit,  I  being  of  counf^l  with  the  plaintiff. 

Note,  In  both  thcfe  cafes  it  is  proved  that  the  plaintiffs  might 
have  had  their  money  of  the  banker,  aldiough  really  they  never  re- 
ceived the  whole.  I'he  Temples  breaking  about  one  o'clock  oa 
^hrove-Tuefday. 


Cafe  289, 


The  holder  of  t 
isnker'i  draft 
cmnot  recover 
again^  the 
drawtr  on  non- 

Jayment  by  tbe 
ankttt  if  he 
give  the  banker 
ifxd'it  for  it,  or 
negkfit.  to  tlc- 
jnand  payment 
in  due  tlnae. 


Gafe  290. 

A  mt.t'ion  can- 
not be  made  in 
mrreji  cfjudg- 
mefttf  or  mitiga' 
tiOH  ofpunifiymrnt^ 
on  a  con  virion 
for  a  miidt' 
meauory  unlefs 
the  defendant 
be  prefent. 

S.C.Skin.  159. 


The  King  againfi  Buckeridge, 

TVyTRS.  BucKERiDGE  being  conviilcd  of y^r^^ry  on  a  trial  here 
^^^  at  the  bar, 

MaynarP  S,:rjeant^  hn^ing  a  difpenfaiion^  came  hither  and  of- 
fered excepdons  in  arrcft  of  judgment. 

But  was  denied  to  be  heard  by  all  the  Court,  unlefe  his  cli- 
ent were  prefcnt. 

Then  he  urged,  that  as  amicus  Curia^  he  might  inform  them  of 
an  error  in  the  proceccings,  to  prevent  their  giving  a  falfe  judgment 
at  any  time ;  although  he  could  not  move  in  mitigation  of  the  fine 
without  his  client's  prcfence. 

But  THE  Court  faid,  that  the  party  ought  to  be  prefcnt  in  both 
cafes. 


Thq 
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The  King  againfi  Hurft.  Cafe  api. 

pj  UR  ST4  an  attorney  of  Canterbury^  was  indifted  on  23  Eliz.  The  23  Eli«.  c. 

f.  I.   for  twenty  pounds  a  month  for  not  coming  to  church  :    '•  ^*?^  "**^ 
he  pleaded  that  he  was  a protejiant  and  not  a papii.  chlTrdf,  extends 

Ruled  by  the  Court,  on  folemn  debate,  that  thefe  ftatutes  ex-  wSilatTplpUfMi 
tend  to  all  jjorf  )is  of  any  perl'uafion  whatfoever .  ««<*  the  india- 

ment  may  be 

And  HEtD  good,  though  he  were  an  inhabitant  in  Canterbury  ff^wd'many 
and  the  indictment  in  Kent^  for  that  an  indiflment  of  fuch  a  nega-  ^®""^y- 
tivc  offence  might  be  found  any  where  in  England,  *     ^^*°*  5^ 


♦  Harwood  and  his  Wife  againji  Manlove*  Cafe  292. 

In  the  Common  Pleas.  *  [  *98  ] 

np  HIS  was  an  a£tion  on  the  cafe  for  an  efcape  againfl:  the  war-  it  u  not  «o 

den  of  THE  Fleet.  efcape  for  a  prf* 

foaer  in  ezecati« 

Upon  evidence  before  LoRd  Pkmberton,  it  appeared  that  the  J°  ^?  v>  "broad 
debtor  had  from  the  Lord  Keeper  a  habeas  corpus^  (which  they  call  a  hU^l^Mtoat 
dajf'Writ)  returnable  three  or  four  days  after  its  te/ie^  and  that  though  of  chancery, 
the  party  were  in  execution  upon  a  judgment  in  the  Common  Pleas,  ""5**  ■  ^- 
and  that  by  virtue  of  that  writ  the  party  went  out  to  the  wine-liccnce-  ^7i  l^du 
office,  and  not  to  any  inns  of  court  or  chancery,  nor  was  he  ever  by  a  keeper, 
carried  to  the  Lord  Keeper's  at  all,  and  this  was  in  vacation-time,       Ante,  17.  •— ^^JJ 

Po(t,  298:4141 /r^ 

Pemberton    Chief  Jujlice  refolved,  that  this   day-writ  is   a  Nelfon'i  Lotw. 
habeas  corpus  out  oi  chancery^  vfhich  they  may  fend  at  any  time  in  »6.t8i.4ox. 
vacation  as  well  as  in  term ;  and  fo  by  virtue  of  the  king's  writ,  the  *  ,^  jly/** 
party  was  brought  out  of  the  prifon^houfe,  and  well,  that  is  juftifi-  4  Com.  Dig. 
able  J  then  all  that  day  fo  long  as  there  was  a  keeper  with  him  he  was  !*fA^**^»*' 
in  cuftody  ftill,  and  being  returned  at  night  to  the  prifon*houfe  it  is  ^  '' 
well  enough.      It  is  not  an  efcape  though  he  was  not  at  the  Lord 
Keeper's ;  that  is  not  to  us ;  let  the  chancery  examine  the  contempt 
in  not  ofae}dng  the  writ,  by  bringing  the  priibner's  body  to  their 
court. 

And  thereupon  his  dire£lions  to  the  jury  were,  that  all  that  day  he 
was  under  the  cuftody  of  a  bajlon  or  keeper. 

And  it  being  fo  left  to  the  jury,  they  found  for  the  defendant,  with 
whom  I  was  of  counfel. 


Vo&.  Be  X  Cooling 
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Cafe  293.  Cooling  againft  Glover. 

Records  altered     A  CTION  upon  the  Cafe  for  an  cfcape  permitted  of  the  L^rd 
on  death  of  thi   ^^  Purbeck^  ALIAS  Fillers. 

Chief  Juftice. 

It  was  tried,  before  Raymond  and  Wythens  Jujikesy  at  lyefi- 
minjhr. 

Saunders  Qnefjujlice  being  fick,  and  afterwards  dying  this  fcme 
term,  the  records  were  altered  and  made  "  nifi  prius  Kaymond  et 
«  Wythens  venerint"  and  fealed  a-new. 

Ifaprifonerin  ♦  The  EVIDENCE  in  this  caufe  was,  that  Lord  Pur bed  fuch  a 
-  •?**"J[**°  ^  day  being  in  execution  at  the  plaintiffs  fuit,  did,  on  the  tenth  of 
coteur  of  "  ^.  F^lfruaryj  efcape,  and  was  abroad  at  the  play-houfe,  and  at  Kenfing^ 
nifrk,  and  with-  tofij  and  it  happened,  that  that  day  was  in  term  time^  and  there  was 
®«*^*  ^^^*  *'    a  day-rule  for  his  coming  abroad,  and  that  he  returned  at  night  as 

3  Co.  44 
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Moor.  29^  It  was  HELD  by  thofe  two  judges  that  this  was  an  efcape,  for 

Stilesy  117.         the  day-rule  is  only  quod  marefc.  ducat  ad  barram\  and  though  now 

^C^'  *ZA*         they  go  about  town  any  where,  yet  the  end  if  it  originally  was  only 

^«  Efctpe,''(D.)  f^r  *^i^  coming  to  Weftminfter  about  their  proper  bufinefs,  and  not 

•  r  200    V    ^^  B®  ^'^y  where  J  then  by  fiivour  it  was  allowed  they  might  go  to 

any  iifif  of  court  or  chancery^  to  fpeak  with  counfel  and  attorney 

about  their  concerns  and  fiiits;  but  the  letting  them  go  abroad 

'         for  dieir  pleafure  under  colour  of  this  day  rule  would  be  an  efcape. 

^^"tt^lbT**      However,  upon  the  credibility  of  the  witneflcs,  it  was  left  to  the 
ef  the  mtiidiSt  J^^^*  whether  Lord  Pur  bed  was  at  Kenfmgton  that  day. 
as  well  as  of  the 

truth  of  the  And  the  jury  founrf  for  the  defendant,  confidering  the  hardfhip  on 

fadsfwom.  the  defendant  Glover^  of  1,123/.  debt;  whereas  Purbeck  being  that 
night,  and  yet  in  cuflody,  and  the  principal  witnefs,  vi%.  the  hackney 
coachman  who  pretended  that  he  carried  Lord  Purbeck  to  Kenftngton^ 
having  been  kept  up  clofe  in  the  Savoy  by  Cooling  for  five  days  ttt 
make  a  witnefs  of  him. 

Verdid  for  the  defendant  Glover^  with  whom  I  was  of  counfel. 


Cafe  394.  Lampcn  againft  Sir  Edward  Deering,  and  others. 

TbecomiDif.  T  ATITAT  is  fued  out  of  this  Court  againft  the.  defendants! 

AoaenofTM'  •*^  being  COmmiffionerS  of  THE  TREASURY. 

TfttASVlY  ° 

1^0?!^^^"  Sir  John  May,  puifne  baron  of  the  Exchequer,  thereupon  came 

ftt^  oaiy  ia  the  uito  this  Court,  and  ftiewed  the  Red  Book,  which  is  an  ancient 

'  locr.  book)  and  reckoned  a  record  in  their  cour^  wherein  ic  U  £u# 

2  the 
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the  trcafurer  fhall  have    the   privilege    of  being  fued  only  in      Lamu:? 
that  court.  SxiEdwah* 

And  on  motion  it  was  read,  and  the  patent  produced  in  court 
under  the  great  seal  of  England,  which  conftitutcs  fhc  de- 
fendants, &c.  and  grants  them  the  office  of  treafurer  of  England  i^ni 
thereon  diey  demanded  their  privilege  might  be  allowed. 

♦  And,  after  fome  debate,  it  was  granted;  the  Court  grounding  ♦  [  300  J 
it  on  a  record  then  before  them. 

Mr.  PollbxPen  urged  that  there  ought  to  hare  been  a  wnt 
if  privilege  brought,  and  the  (heriff  would  have  returned  fomewhat 
of  it,  &c.  But  THE  Court  (aid  there  was  a  record  before  them 
to  judge  upon. 

And  accordingly  it  was  allowed. 


Vcrdon  againjl  Deaele,  and  others.      *  ^^j-^  ^^.^ 

Hilary  Terntj  33  &  34  Car.  2.  Roll  ^iSy. 

'T^RESPASS  for  felfe  imprifonment.     The  defendants  juftified  OaanUfa^ 
•■'    by  virtue  of  a  warrant  from  the  Houfe  of  Commons :  the  plain-  whether  4e- 
tifF  replied,  that,  at  the  time  of  the  taking,  the  parliament  \^^  pro-  aredMS^S^ith 
fogued :  the  defendants  rejoined  and  fay,  they  had  no  noticel    The  the  execution  of 
pbundfF&ys  they  had  notice.     And  thereon  iffue  is  joined;  and  a  f^e  fpcikcr't 
trial  had  at  the  bar.  "^'"^l'  ^^ 

uMu  uttw  AW  M»w  */«•  nonce  of  the  pro* 

Resolved  per  Curiam^  That  wherefoever  no  man  is  bound  to  Jence  Ait^tbiy 

give  notice,  every  man  is  bound  to  take  notice  (a),  but  yet  reafon-  %veretoid  fo  by 

able  time  for  notice  is  required,  nor  are  any  perfons  required  to  take  perf*>ns  of  credit, 

aotice  where  it  is  impoffible  to  do  fo.  ^  ^  t^xci. 

But  on  the  evidence  here  it  appeared,  that  for  three  or  four  of  the  \^*^^^ 
fix  days  the  defendants  were  told  all  along  the  road,  that  the  parlia-  s.  C.  Bro.  Ent 
ment  was  prorogued  by  perfons  of  good  credit.  *»9' 

And  the  jury  gave  four  hundred  and  fixty  pounds  damages  for  the 
plalntifF. 

{a)  I  Mod.  87.  300. 

Weld  againji  Chamberlainc.  Cafe  296. 

QN  a  trial  before  Pemberton  Chief  Jufticey  on  an  ifTue  of  Pretioot  to  tb 
^^  **  marriage  or  no  marriage;'*  Ae  evidence  appeared  to  be  this,  *o5i^*coD? 
that  a  man  having  taken  orders  according  to  the  church  of  England  ]^a  d€^!$m 
in  former  times,  and  ejeded  in  1663,  did  contraA  them  in  thefe  repeace/by  a 
words:    <<  I  A.B.  take -thee  B.C.  for  my  efpoufcd,  betrothed,  SJ^^i^ST' 

"  ffladt  a  valid  marriage,  tboagh  no  %i%%  mu  a^JU 

X  2  ^  weddod 
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Wit*        u  wedded  wife,  and  will  be  thy  efpouTed,  betrodied,  and  wedded 

CaAlTstB.     ^  huftnnd   until  deatb  :**    the  paribn  fyczklng  thcfc  words,    the 

LAI VI.        man  repeatii^  them  after  him,  and  the  *  woman  the  like  mtaatis 

•  r  201  1     tmitandisy  and  no  ring  according  to  the  common-prayer  book :  but 

a  cobabitadcn  as  man  and  vnfc  for  ten  years  afterwards. 

Pemberton  Chief  Juftice  inclined  to  think  it  a  good  marriage, 
there  being  words  of  contract  de  frafenti  repeated  after  a  parfon  in 
orders :  but  upon  the  importunity  of  counfel  a  cafe  was  to  be  made 
thereof  {a). 

(tf)  Seethe  If amaceAa,  x6  Gee.  a.  c«  33.  C 13. 

Cafe  297.  Hartup  againft  Wardlove. 

Udkstm^'  O  N  a  trial :  held  by  Jones  Juftice^  that  an  indebitatus  ajfump^ 
^S^iuA^u^  >£t  lies  not  againft  a  man  where  he  has  received  money  of  the 
aM^^^pofinf  plaintiff  to  by  out  to  a  particular  ufe,  and  he  has  laid  out  part  thereof 
Ibrafpcdaipv-  accordii^ly;  for  then  he  ought  to  be  called  to  accnmt  for&e  lame 
P^j^  been"^  ^^  fl^/«»  if  accouMt ;  but  if  none  were  laid  out,  Aere  an  indehkatms 
Md  oat.  ajfumfjit  lies  to  recover  back  the  monnr  a^un ;  fo  if  it  were  ex* 

Cfo.  Efis.  644.    pended  to  another  purpofe,  ft>r  there  the.  him  is  certain,  and  may  be 
f  iionRep.ft59.  demanded  as  a  debt  (0). 

Ofia^S^ 

<M.  S09.  qpij!^  y^^  ^  GuiUball  in  my  Lord  Saunders's  abfence  by 

fickneft* 

(j)  ScetfaecalcorP<wllerf.Coniwatt,Salk.9. 


TMi^ 


*  Trinity  Term,  •[30a) 

The  Thirty-fifth  of  Charles  the  Second, 

I  N 

THE     king's     bench. 


Sir  Edmond  Saunders,  Knt.  Cbiefjujiice. 

Sir  Thomas  Jones,  Knt.  1 

Sir  Thomas  Raymond,  Knt.     I  Jujices. 

Sir  Francis  Wythens,  Knt.  J 

Sir  Robert  Sawyer,  Knt.  Attorney  GeneraL 
Heanage  Finch,  Efq.  Solicitor  General. 


Traheere,  qui  tarn,  &cc.  againji  Pcarce.  Cafe  198; 


D 


then  made  perpetual  by  13  Elix.  c.  25.  in  thcfe  words,  «  An  aft  we^-fii^^'^ 
•*  made  the  twenty-third  January  j"  whereas  in  truth  it  was  the  ihoagh  tli  < 
thirtieth  of  January^  and  thb  roll  being  the  thirtieth^  menameiu  be 

The  queftion  was,  whether  it  (hould  be  revived,  being  fo  mifhamed  '***^'"'^    " 

•     ^       a.    r        •        >  '  o  .  Term.  Rep. 

m  the  a«a  of  reviver  r  7^^  ^ 

In  Raftal  it  is  (aid  to  be  the  twenty^fourth  oi  January  \  in  Kehli  it 
is  faid  to  be  the  twenty^third ;  whereas  the  roll  iajrs  the  thirtieth ; 
and  the  ad:  of  13  Eliz.  recites  and  revives  it  as  made  the  twenty^ 
third  of  January. 

Jones,  Raymond,  and  Wythens,  Jufiices^  (Saunders  Chief 
Jufticey  being  fick)  held  that  it  was  revived,  the  title  being  right, 
and  it  being  a  beneficial  laW)  and  no  other  law  againft  ngrators  and 

X  3  fireftallert 


3^o 
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T»AHiE»i    forejialkrs  but  that;  and  the  intent  of  the  law-makers  being  to 
Pk/uIci,       revive  it,  they  would  not  conftrue  it  void  {a). 

(a)  But  by  ii  Geo.  3.  c.  71.  tbe  (latute  5  &  6£dw.  6.  c.  14.  is  repealed. 


Cafe  299. 


Siiggeftion 
ameodabl<. 

If  a  fuggeftion 
be  founded  on 

A  CIlARTERy 

a  fr^Jert  is  not 

seceffary. 

S.  C.  Raym. 

488. 

S.C.  Skin.  91. 

•    [    303   ] 

The  King's 
BcKCH  will  not 
prohibit  the  ad* 
wuraity  from 
proceeding  on 
an  §rder  if  ccutt" 


Sands  againji  Exton. 

CUGGESTlON  for  a  prohibition  was  in  this  caufe  allpwed  ta 
be  amended,  and  then  moved  again. 

Whereon  it  appeared,  that  at  the  inftance  of  the  king's  advocate 
in  the  admiralty  (upon  a  warrant  ♦  of  the  king  and  council  for  the 
purpofe)  there  was  an  order  to  ftay  the  plaintiff^s  (hip  till  they  gave 
caution,  not  to  go  to  fuch  and  fuch  places  as  are  mentioned  in  the 
Eaji  India  company's  charter,  they  being  infidel  countries. 

And  it  was  held  by  the  Court,  that  a  prsfert  hie  in  Curia  is 
not  neccflary  in  ^Juggejlion. 

And  it  was  ruled  alfo,  that  there  being  no  Hbel  or  fuit  in  Ae 
admiralt)^,  there  lay  no  prohibition;  for  it  was  no  point  of  jurifdic- 
tion :  if  they  ftop  a  fhip  by  order  and  illegally,  an  aftion  lies ;  and 
what  they  had  done  is  not  in  execution  of  any  fentence,  for  there  is 
no  fuit  depending  j  it  was  only  in  purfuance  of  the  king's  war- 
rant. 

A  PROHIBITIOK  was  denied :  tamen  quarc ;  for  in  cafe  of  a 
probate  of  a  vrill,  or  granting  letters  of  adminillration,  many  times 
tliere  is  no  fuit  dcpendmg,  no  libel,  or  cluiion. 


Cafe  300. 


The  Cftort  will 
ll^t  chai\ge  tkt 
nftnut\T\fejr, 
SMr.  on  the 
coinmon  affida- 
vit. 
Ante,  fa  197. 


The  Duke  of  Buckingham  againji  Outlaw. 


Motion  to  change  the  venue  upon  the 


gCANDAL.  Magnat. 
common  affidavit. 

Doubted  per  Curiam.     It  has  been  done  on  account  of  intcrcft 
and  unindifFerency  in  a  county,  but  not  on  the  common  affidavit. 

AdjournatuTm 


Cafe  30I* 


Vcrdon  againji  Dea,cle,  and  others. 


The  Court  will  'T'  HE  plaintiff  having  got  a  verdict  and  judgment  as  afore  («),  % 
•rder  nftltution    -»     writ  cf  crror '^':i?>  broui^ht  and  allowed,  aiid   bail  put  in,  aixl 

r^  money  levied  .         ,       -^    ^           .          \   -      -%      \                      11                 *              ,      •«• 

«wi/./f.U*exe-  notice  thereof  to  the  plamtift ;  however,  he  tooK  out  execution  on 

cution  be  fur^  hiis  judgmciit,  and  levied  money,  &c. 

•at  after  tcri:  tf 

<frar  aitowcJ.  —  ■    S.C.  Ancc,  30c.    S.  C.  Bra  Enf.  139.   Ante,  iSi. 


(«)  Ante,  pp^e  3C0.  cafe  302. 


Now 
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^Now  motion  was  made  to  the  Court  for  reftitution,  Vhdom 

It  was  held  per  Curiam,  That  the  writ  of  error  is  well  enough      I>«a»li, 
brought,  being  a  writ  of  errqr  in  an  adtion  of  trefpais,  afTault,  &c. 
Imprifonment,  though  the  adtion  was  only  of  trefpafs  and  aflault, 
becaufe  the  plaintifFhad  alledged  in  the  body  of  his  declaration  an 
imprifonment. 

And  that  it  was  well  enough,  though  the  defendants  themfelves  A 'T^  o^ »w 

had  not  given  any  recognizance  but  only  bail;  for  though  the   16  jJthough  only'* 

&  17    ♦  Car.  2.  c.  8./;  3.  be,  "  that  no  writ  of  error  or  fuperfedeas  kail^  and  aoc  r#. 

**  thereon,  (hall  be  a  ftay  of  proceedings,  unlefs  bail  be  put  in  ac-  cogn!xans9,  bt 

^  coraine  to  the  ftatutc  of  King  James^  (a)"  (which  is,  «  that  die  ^^"arA'aai 

<'  party  mall  put  in  recognizance  with  fufficient  fureties")  the  praftice  ^\^^\  X^\. 
being  always  only  to  put  in  bail. 

And  Raymond  Juftice^  faid  it  had  been  fo  fettled  in  this  Court 
upon  debate  :  but  it  feems  by  the  pra(%i{ers,  diat  the  defendant  him-» 
(elf  ought  to  give  recognizance  in  cafe  of  an  eje£iiom  firma  [b). 

In  the  principal  cafe  reftitution  was  awa;"ded, 

(a)  3  Jac.  I.  c.  8. 

(b)  Sec  f^ayman  y*  Chope^  pQft,  309.  and  4BQrr.  ^jox* 


The  King  againji  Bynon,  Cafe  30a. 

INDICTMENT,  for  that  the  defendant  being  returned,  &c.  tfnl\eiz^uL 
fwom  one  of  thb  grand  jury  for  the  county  of*  i,  did  making  a  ^r*- 

inake  a  prefentm^nt  without  the  aflent  of  his  fellows,  and  delivered  it,  y<«'«^'  without 
among  other  prefentments,  in  form  thus,  "We  prefcnt,  &c."— ,  fjlj"'**''^*^* 
Held  to  be  an  offence,  although  it  is  not  £iid  "  m  the  name  of  his 
^^  fellows  ;"  and  denied  to  be  quafhed  upon  that  exception. 

Howard  againft  Richardfon.  Cafe  303* 

Bajler  Term^  34  iff  35  Car.  2.  Roll.  529,  530. 

ERROR  on  a  judgment  in  the  Common  Pleas;  common  error  A  variance  be^ 
.     aiSgned.  tweenangr;.- 

o  gmal  wrti  and 

Mr.  Pollexfen  ore  tenus  affigns  for  error  a  variance  between  [J'ft^i^J^tbc' 

the  original  recited  and  the  declaration  \  viz,  in  the  original  pro-  value  of  the  pro« 

perty  ten  Jhillings^  in  the  declaration  property  fijieen  fillings  -,  ana  (b  P^'^y*  *"  ****«<* 

a  difference  in  the  value ;  which  is  naught.  of  jwftju!""* 

Mr.  Holt.    That  ought  to  have  been  aifigned  for  error  upon  ^yj^^^^^'  * 
record,  and  then  we  might  have  had  a  certiorari.  \  ^uc  85.^39  j. 

Mr.  P#llexfen.  That  cannot  be.  It  is  true  that  if  an  error 
Jiad  been  affigned  in  any  part  oS  die  proceedings  not  recited,  diminu- 
t'ion  might  be  alledged,  and  thereupon  a  arttorari  i^Quld  go  \  but 

X  4  here 
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Howard  here  you  are  concluded,  for  you  have  recited  it  fo  an4  fo,  which  is 

RicH>rRDioN.  W^"g'    Indeed  the  want  of  an  original  is  helped  by  the  ftatute,  but 
a  naughty  one  is  not  helped  by  any  of  ^efiatuUs  o/Jfofailsj  except 

Vide  6  Mod.  it  be  matter  of  form,  ♦  which  reaches  only  to  ^  fault  committed  by 

164.  2^,  ft7o>  the  clerk,  in  a  matter  which  his  client  could  not  inform  hira  in ;  but 

*^  tHis  is  a  thing  which  the  clerk  could  not  know  but  by  the  party's 

*  L  3^5  J  information,  viz.  tlie  value  of  the  goods. 

The  CoyRT.  This  is  a  matter  purely  of  form,  and  wantof 
form  is  helped  by  the  ftatute  after  vcrdidk :  now  that  it  is  only  firm 
and  is  not  fubj9ancej  appears  pbinly,  becaufe  it  is  no  way  matenal  tq 
the  purpo^  and  the  (ame  might  have  been  omitted|  it  being  cafe. 

Judgment  affirmed  unlels  better  caufe,  &c. 

Cafe  304*  Knightlcy  agaitift  Marrow. 

Trinity  Term^  34  Qr.  2.  JRolL  472. 

Tofay  ofijuf-  p  RROR  On  a  judgment  in  the  court  of  Common  Pleas,  in  an 
dl"uti-iieute!'^''  ^^^"  ^"  *^  ^^^^  *^^  words,  «  A  prieft  gave  him  the  eucharift^ 
fiant^and  candi-  **  ^"^  being  fick  he  received  from  him  extreme  un£fiony"  and  by 
dat^  for  a  feat  in  innuendcs  applying  it  to  the  popi(h  ufage;  and  lays  him  to  be  a 
J*i'*1S^' JSjlT  ^V^'^^  ofpeace^\nA  depyuty-^Heutenant  of  the  county,  and  at  that  time 
««  b'mthe^    ftanding  for  elefiibn oi knight  ofthejhire  to  ferve  in  parliament. 

«  tbmt  hhvjitk       Mr,  Pollexfen  for  tie  plaintiff  in  the  writ  of  ^rr^r.— T?ic 

*'^A#r«w^w5'^     word  *^  prieft"    caimot  with  an   innuendo  be  intended   «  popi(h 

^'/wwtr^J "  Pn^^  >"  f°^  ^"  i^^lf  *^  intends  and  means  a  prieft  according  to  the 

is  adionabie.  '     CHURCH  OF  ENGLAND;  for  in  our  ftatutes,  and  in  our  liturgy  and 

s.  c.  3  Lev.  68.  ))opks  of  confecration  of  bifhops,  priefts,  and  deacons,  &c.     And 

Ra\ .  482.  <c  xhe  encharift"  fignifie^  the  facrament  of  the  Lord's  fuppcr  j  and 

3 Mod.'ze. *^°^  for   "  extreme  undion"  it  is  not  prohibited:    it  is  faid  in  the 

Cm.  Elu.  3^6.    THIRTY-NINE  ARTICLES,  of  our  chprch,  to  be  a  facramental,  but 

433»         "       no  facrament ;  and  there  are  two  places  of  fcripture  from  which  weak 

10  MoJ^.*i95.      P^"  "^^y  ^  induced  tp  think  it  lawful :  oijr  church  no  where  cen- 

tj  Kay.  X369.  fures  it,  but  only  ci^enies  it  to  be  a  Hacrament.     Then  fuppofing  it  to 

>  Bl.  Rep.  730.    jj^e  an  ill  things  yet  that  will  not  make  it  aSipnable ;  *'  a  {Xipift^' 

fignifies  one  that  holds  the  pope's  fuprcmacy,  and  denies  the  king's, 

and  therefore  ad^ionable :  nq  words  about  religion  were  adionftble, 

till  certain  laws' infii<5ed  penalties  on  certain  opinions;  nor  now  can 

•  r  206  1     ^^y  ^^  ad^ionable'^  any  further  than  the  penalties  reach  the  matter 

•    ^       -     or  crime  phai-gcd  in  the  words^  Sir  John  TajborougVs  cafe^  2  RoIL 

Rep. /^2*     ^  RolLAbr.  56,  the  fime  cafe.     -        •       •  *  • 

Mr.  William  Finch.  Thefe  words  do  fufiiciently  defcrib^ 
f«  a  papift,"  and  a  bye-ftandef  would  underftand  by  the  feme  no* 
thins  elfe.  Suppofe  a  man  were  indided  for  being  a  prieft^  diis 
would  be  full  evidence  to  conyid^  him ;  and,  upon  proof  of  his  offi* 
gating  as  a  pn^>  his  taking  orders  (hall  be  prefumed. 

' ' It 
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It  was  agreed  by  all,  that  if  feveral  words  arc  laid  to  be  Entire dimagei 
feoken  at  one  time,  and  fome  of  them  are  adlionable,  and  others  not  "'*  ?^  ?*  ^5:, 

r       1  1  •         1  t_        •  •      n    11    r^  11  »      ^«*'«  words  laiJ 

10,  though  entire  damages   be  given,  yet  it  mall  be  well  enough,  Mfpokcnonth 
for  they  fhall  be  intended  to  be  given  for  thofe  words  that  are  fameday,butnot 
aSionable;  but  if  the  words  are  laid  to  be  fpoken  at  feveral  times,  f^lmdM^' 
though  alj  in  one  day,  as  that  fuch  a  day,  year,  and  place  he  (aid  thus  :  p  -      ^ 
p— £/  pq/ieafcilicet  eifdem  die  anno  et  loco  he  faid— and  entire  damages  10  Co?  130. 
are  given,  if  any  of  the  words  be  not  adtionable,  it  is  naught«  i  Roll.  Abr.sTfi, 

Cro.  Elis.  32^ 

But  as  tQ  the  principal  cafe,  JJjournatur  (a).  7^7- 

Cro.  Car.  jal. 
I  Lev.  134.    Dougl.  377.  730.    3  Term  Rep.  433. 

(«)  The  declaration  ftated  two  fets  of  npt  complete  and  perfect  ptpiftt ;  and  that 

wmds  ai  (poken  on  difierent  days  s  FlttT»  the  laft  words  **  anoint  him,**  ^ing  fpoken 

f  A  prieft,**  humtruU  a  popi(h  prieft  **  gave  of  one  that  was  fick,  and  applied  by  a  popi(h 

'*  the  eocbarift  and  extreme  undlion  to  Sir  prleft,  cannot  be  intended  any  thing  elfe 

f*  John  Knigbttey-*^   Secondly,  **l  faw  but  ** extreme  unf^iou  ;**  and  judgment  was 

**  a  popiih  pricft  ano'nt  hire,**  innuendo  ex-  given  for  the  plaintiflT.    S.  C.  3  Lev.  69. 

treme  un£lion,  <<  and  give  him  the  lacra-  But  it  does  not  appear  that  any  judgment 

f*  ment  of  the  euch.irift  ^**  and  on  a  mo-  was  given  on  the  writ  of  error.     It  hat, 

tjon  in  arreit  of  judgment,  the  Court  re-  however,  been  determined,  that  to  call  a 

folved  that  the  words  altogether  ^re  adion-  joftice  or'  peace,  Iriih  privy  counfellor,  de* 

able;    for   that   one  pait   explained   the  puty-lieutenant,   and   member  of  parlia- 

meining  and  the  I'candal  of  the  other :  ment,  a  pafifiy  is  actionable.  Roe  v.  Sir 

for  the  firft  words,  <<  a  prieft  gave  him  the  T.  Clarges,  3  Mod.  26.    Ante,  150.    Sir 

*<  euchoril,**    muil    mean,    «  a  popiih  John  Cutler  v.  Friend,  a  Show.  140.  How 

<'  prieft,'*  and  he  to  whom  it  was  given  v.  Prinne,  2  Ld.Ray.  812.    S.  C.  2  Mod. 

muft  be  a  pctift  \  lecaufe  popifli  priefts  107.      S.  C.   i  Vin.  Abr.  442*      S.  C.  1 

iiever  give  their  facraments  to  any  that  are  Brown's  Cafes  Pari.  97. 


Pcpys  againji  Wyne.  Cafe  305, 
Hilary  Tenn^  34  ^  35  Car.  2.  Roll.  229. 

/^  A  S  E  for  fcandalous  words,  laid  to  be  fpoken  the  ttventy^eightb  In  tn  taion  for 

*^  of  January  laft^  and  the  declaration  is  of  Hilary  Term  generally,  J^J^'j^  '* 

without  any  Jpecial  memorandum  of  the  time  of  filing  the  decla-  fpoken  on  28/^ 

ration.  JanuMTj  la/t^  a 

declaration  en- 

Mr.  Thompson  in  arre^  of  judgment.    It  appears  by  the  record  ^^  ofHUary 

that  they  had  no  caufe  of  adion  at  the  time  of  the  commencement  of  withoutVnyj^. 

^e  adlion,  the  declaration  being  generally  of  Hilary  Tcrntj  which  is  eialmemorjwdum^ 

the  firft  day  of  the  term.  '•  goo<». 

a  Lev.  176. 

Qujere;  Cur*  dubitavit.  ^Mod.i^j. 

T-  I  Vciit.  135. 

$ome  fay  2jpecial  memorandum  ought  to  be  made  thereof  as  to  the  '  ^'^*  4S*- 

time,  others  (ay  not :  fome  (ay  the  action  commences  fix)m  the  filing  Coip.'lce! 

of  the  bail  in  cafe  it  be  by  btllj  but  in  cafe  of  original  it  is  to  be  i  Wiiir.  171. 

accounted  from  the  day  of  fuing  it,  which  is  a  particular  certain  *,^^  ^l?' - . 
day ;  but  bail  is  now  filed  generally  of  fuch  a  term,  and  no  day  *°"*  '  *' 

fpecified  a$  fqrmerly. 

♦  Mr.  Holt,  in  Michaelmas  Term  following,  moved  it  again,  *  [  307  jj 
that  the  proceedings  here  is  by  way  of  bill^  and  no  fpecial  entry  of 

tht 
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y*JJ»        the  filing  of  the  bill,  it  muft  then  be  before  the  caufe  of  aaion 
Yfjvz.       commenced,  for  that  it  (hall  be  intended  to  be  a  bill  of  the  firft  day 
of  the  term. 

Mr.  Bonython.  It  is  well  enough,  and  fo  was  it  ruled  in  the 
cafe  of  Manne  v.  Adam  (^ ) ;  in  Proger^s  cafe  {F)\  in  the  cafe  of 
Batemaa  v.  Porter  (f ),  in  Lord  Saunders's  time ;  and  in  Doh/on 
V,  Bell  (d) ;  and  it  has  been  ruled  good,  both  on  evidence,  and  on 
motions  in  arreft  of  judgment. 

But  Mr.  Holt  urged  it  could  not  be  good  wiAout  a  ipecial 
entry  as  to  the  day  in  the  memorandum^  and  cited  the  csCfe  of 
Hutcbinfon  qui  tam^  v.  Thomas  {e).  An  information  of  that  term 
generally ;  the  defendant  pleads,  that  before  the  exhibiting  of  that 
information  there  was  another  exhibited,  viz. ,  the  twentyrthird  of 
O^oberj  and  held  an  ill  plea. 

Wythens  yu/licey  held  it  ill  in  the  principal  cafe. 

But  Jeffrryes  Chief  Jujlicey  and  the  two  other  judges  held  it 
well  enough. 

And  accordingly  judgment  was  given  for  the  plaintifif^ 

\m\  t  Sid.  431.  ^    («)  In  Trinity  term,  27  Ctr.  s.  cateicd 

\li)  I  Sid.  432.  in  die  K.ing*s  Bench  m  Michaeiinas  tcrmt 

(0  z6  Car.  z.  Roll.  t^i.  Reported  3  lUbkt 

<^)  Trinity  Tenn,  %%  Car.  2.  2  Ler.        426. 
176.    3  Keir.  693.    ft  Jenes  87. 

Cafe  306.  Coplcftone  againft  Copleftonc, 

The  father  fliaU  \/f  ANDAMUS  was  prayed  by  Mr.  Wallop  to  the  ecdefi- 

bavcadminiftra-  ^*^  aftical  court,  to  grant  letters  of  adminiftration  to  Sir  J  An 

l^Bl'mv^!"^'  Copi'fione^  of  the  goods  of  his  fon  Pawlet  Coplejlone^  his  fitter  (uing 

^rencetohis       there  for  it:   and  granted  per  Curiam,  for  the  ^ther  fhalO^e 

fifler.  adminiftrator  to  his  fon  before  the  fiftcr. 

3  Co.  40. 

Pitc,  Ch.  527.    I  Salk.  38, 151.    1  Vcm.  125. 

Cafe  307.  Eaton  againfl  Sherwin. 

An  affkn^Jii  net   C^^^  "P^**  ^  fytzxJi  promife  for  tithes  for  fix  years, 

00  a  promife  to     ^"^ 

P*T  f®  ™»«h »«        On  a  motion  in  arreft  of  judgment  it  was  held  good,  though 

S^in/tiSw.^     fuch  an  agreement  be  not  a  good  leafe,  nor  does  anv  intereft  pais  by 

S.  c.Skin.  u  J.  the  fame  in  the  tithes  [a) ;  yet  it  is  good  to  grounci  an  ajfumpfity  and 

Hob.  176.  the^  action  lies. 

Cro.Jac.  137. 

Cr^'ml'^c^         Judgment  for  the  plaintiff. 

(tf)Botnowby  sGeo.  3.  C.17.  alllcafes  or  three    fiTCi,   or  terra   not    ezcee^nf 

for  one^  two,  or  three  lives, or  any  term  not  twenty-one  years,  arc  declared  tp  be  soo4 

exceeding  twenty-one  yetri,  of  any  tithcF,  and  legal  againfl  the  peribas  graotiog  the 

&c.  made  by  any  perfont  enabled  by  the  fe-  faBK,  and  their  ftKceObn. 
Tcnl  datut«»  lo  make  leafci  for  one,  two, 

Crofle 


CrOk  EUz.  149. 
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*  Croflc  againfi  Lcnthall.  Cafe  308^ 

♦  [  308  J 
A  CTION  againft  the  defendant,  as  fuperior,  and  having  Ac  ThemtrihalcC 
;      inheritance  of  the  office  of  marshal,  for  an  efcapc  fuffered  by  ^  ^^^,  ^^ 
Coeling  the  late  marshal,  he  being  infolveijt-  offiwfmlltt 

Mr.  Medlicot  moved*  that  die  defendant  bein|;  under  the  was  not  liable 
controul  of  this  Court,  having  an  office  here,  might  bnng  his  deeds  for  efcapc  fof- 
into  court  to  (hew  his  titk.  ^^^     ^ 

puty. 

But  denied  per  Curiam.  For  in  cafe  of  a  vacancy,  and  ;i  new  «RoU  Abasia. 
fnarlhal  be  offered  to  be  (worn  by  a  grant  from  any  oeribn,  we 
demand  to  fee  his  title,  that  a  wrong  officer  may  not  be  (worn ;  and 
then  die  grant  is  inrolled ;  fo  that  it  appears  by  that  record  who  has 
ihe  inheritance ;  and  you  know  that :  but  there  is  no  reafon  why  we 
(hould  force  him  to  ihew  his  title  only  to  fubje^  himfelf  to  an 
adion ;  and  you  know,  that  if  any  one  have  an  eftate  for  life  in 
the  office,  he  who  has  the  inheritance  is  not  chargeable ;  die  fu* 
perior  then  ihall  not  anfwer  for  the  fame.— -Take  your  courie  {a). 

(«)  By  8  &  9  Will.  3.  c.  17.  the  per-  the  power  of  appointiag  a  marflial  of  the 

foot  to  whom  the  iaberitance  of  the  ICing*s  King*t  Bench  during  good  behaviour,  and 

^ench  and  Fleet  prifcn  belonged,  were  while  be  Ihall  be  icfident  in  the  prilbn,  or 

nade  anfweraole  for  all  forfeitures,  dTcapet,  the  rules  thereof,  is  vcAed  in  the  crown  { 

and  mifdemeanors  permitted,  fuffered,  or  and  the  appointment  of  inferior  officers 

committed  by  their  refpedive  deputies :  but  givea  to  the  maribal* 
by  ^7  Ceo»  2.  c.  17.  the  prilba  houfc,  with 

Strakcr  againft  Bayncs.  Cafe  J09. 

PROHIBITION  was  prated,  and  a  rule  for  it  «j/f,  t^c.  and  all  The  fix  months 

things  to  ftay  in  the  interim :  and  the  rule  made  aMblute  for  a  required  by  % 

prohibition  the  laft  Hilary  Term,  and  a  prohibition  then  went,         f<*^'  ^.^ '  3- 

for  provmg  the 

Resolved,  That  the  fix  months  for  the  fuggefthn^  (hall  be  ^^St^^kat^hoin. 
reckoned  only  from  the  time  of  the  ifi'uing  of  the  prohibition,  and  no  the  ifluing  of 

longer*  tte  fnti^kim^ 

Salk.  554,    Noy.30*    6  Com,  Dig.  i^,. 

The  fuggeftion  ought  to  be  entered  iit  the  office,  or  elfe  a  confuU  SuggeiUoa  mot 
tation  {hal\  go.  be  entered. 

Memorandum. 

.  Tuesday,  the  19th  ofjuney  about  ten  o'clock  in  the  forenoon,  Detthof  ^w^^. 
Sir  Edmond  Saunders  died  at  his  houfe  at  Parfin*s  Green.  SModm. 

♦  Stopfbrd  againft  Haughton.  Cafe  3  lo, 

Eafter  Terrru,  34  Car.  2.  RoU.  532.  *  [  3^9  ] 

XTR.  HotT,   in  arreft  of  judgment,  took  excepticm  diat  die  A  judgment  ii 
''•  *  iheriff  had  returned  a  panel  of  twelve  only.  v^  eJthough 

'  ,  only  fwe/or 

jmnn  be  returned  on  the  paad. 
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Stotfoi*  ^^jy  jY  ^As  HELD  wcU  enough ;  for  the  ftatute  of  Wefimnftar 

Uavgiitoii.  the  Second  fevs,  **  The  (heriff  fliall  return  no  more  than  twenty- 
^  four ;"  and  does  not  lay  that  he  (hall  not  return  lefs ;  and  before  that 
ftatute  the  number  was  indefinite  and  not  afcertained.  The  cafe  of 
Sankell  v.  Stochr^  Cro.  Car.  223.  and  the  iame  in  i  Jctus^ 
245.  was  cited. 

Cafe  311.  Butler  againfi  Gorft. 

Eqfler  Temty  34  Car.  2.  RpU  145. 

U  what  Bumaer  'T^HE  defendant  pleads  quoad  executionem  as  to  his  perfon,  that  he 
^A^iS^ttft  ^''^  difcharged  by  the  aft  for  relief  of  the  poor  j>riloners»  and 

U  pkadedT       ^^y*  ™>^  A^rt  he  was  a  prifoner  the  twenty-ninth  of  Majy  but  only 
fix  months  before  \  held  naught. 

Befides,  he  does  not  iay  at  whofe  fuit :  also  held  naught. 

And  judgment  for  the  plaintiff* 

Cafe  3 1  a«  Copping  againft  Slaymaker. 

Htlary  Term^  34  Car.  2.  RM  847. 

joagnesitmf  /^  OVEN  ANT.    And  on  a  fault  in  the  declaration  there  is 

«^«f«^!*^^  ^^  judgment  quodquer*  nil  capiat  fer  hsUam;  then  another  adion 

Lafecmdac-  «  brought,  and  the  former  judgment  pleaded  in  bar,  and  cited 

tion  for  the  Fennels  cafty  6  Rep.  7  Dyer^  371.    Lampen  v.  Hedgwin^  Mod.  Rep. 

Dune  ctiife.  207. 

S.C.  Skin.  110.       On  Ae  odier  fide  was  cited  Ingram  v.  Trevill^  x  Keb.  785. 
a  Mod.  42.  *  >  ^  /    J 

Cfo.Jac,»84-         Mjoumatur. 

CitKCar.  35.  ■' 

Stilesy  101.    %  WiU:  113.    3  war.  mo.  309.    i  BL  Rep.  309.    a  BL  Rep.  831. 


Cafe  313.  Hayman  againjl  Chopc. 

In  tjicT-  T  N  EjECTMEN^T  the  party  ought  to  enter  into  a  recomizance 

MINT  theai-  1  himfelf,  to  profecute  his  writ  of  error  with  efled;  without  which 

^^o?mor  it  feems  die  writ  of  error  and  fu^rfedeas  (hall  be  no  ftay  of  pro- 

ibaUnotftay  ceeding,  but  execution  may  be  (ued  notwithftanding  by  16  (^  17 

^toc^nts^t^  Car.  2.  c.  8.  and  fo  ruled  in  the  cafe  of  CoU  v.  Levtftw  (a)  in  diis 

«!^i?rL  court,  and  the  cafe  of /irf^/r«/i;.»^*«/. 

^^'J^is  In  diis  cafe  the  plaintiff  in  the  writ  of  error^is  the  tenant  of  die 

writ  widi  cficd.  land,  and  therefore  the  tenant  is  fuppofed  to  be  fufficient  fecurity; 
ABte,  304-         and  therefore  his  recognizance  is  enough  without  bail,  but  tne 
4  Bom  2501.      praflice  has  been  otherwife,  that  bail  only  has  been  given,  and  no 
L  3^0  J     recognizance  by  the  party,  becaufe  of  the  inconvenience  of  dia 
party's  coming  to  town. 

(-)  3  Keb.  138. 

Mju 
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Anonymous.  Cafe  314. 

T  N  TRESPASS  when  a  defendant  has  pleaded  a  title,  a  replication  Dthjuna^ut. 
dt  injuria fua  propria  abfque  tali  caufa  is  ill  {a).  ^^^wh"  "wi 

is  pleaded.  Cro.  Eliz.  539.  812.     Cro.  Jac.  215.     i  Lev.  307.     2  Saiud.  A94«    1  Ld.  Ray.  640. 

a  Ld.  Ray.  1483. 

(«)  See  Cr<^cte*t  csje,  that  when  a  de-  propria  generally  is  bad«     i  Co«  67.    See 

Itndanty  in  his  own  right,  or  as  fervant  to  alfo  White  ▼.   Scubbs,    i   LcTt  307.    % 

another,  claims  any  intereft  in  the  land,  or  Saund.  294.   Home  t.  Lewin,  1  Ld.  Rayw 

in  any  cmmop,  or  rent  ifluing  out  of  the  639.     3  Salic*  273.  356.    Acket  v.  Yin- 

Jand,  or  any  way  or  paflage  on  the  land  in  cent,  2  Ld.  Ray.  1482.  Cockerel  ▼•  Arm- 

^aeftiony  the  replication  of  de  injuria  Jua  ftroog.  Corny.  Rep.  582* 

Anonymous.  Cafe  315. 

A  Scire  facias  lies  againft  the  executor  of  bail,  as  well  as  againft  Scire  fadat  lies 

^^   the  bail  themfclves.  againft  executor* 

of  ball. 

Anonymous.  Cafe  316. 

"D  Y  the  courfe  of  the  King's  Bench,  a  man  may  crave  oyer  of  in  B.  R.  tyer 
"*^  a  decsd  after  imparlance  as  it  is  (kid,  but  not  in  the  Common  "J*y  **5  ^"^«^ 
Pleas:  Siuare.  ' 

Anonymous.  Cafe  317. 

TTHE  reafon  why  upon  tl  fpecial  capias  in  the  Common  Pleas,  imparlance, 
the  defendant  fhall  be  forced  to  plead  the  faihe  term  withoutthe  2  Mod.  62. 
benefit  of  an  imparlance  is,  becaufe  the  whole  cafe  is  fet  forth  in  the  2.?™?*?,^^' 
writ,  unlefs  it  be  time  and  place ;  and  an  imparlance  is  only  to  en-     *    *  rac.235« 
able  the  party  the  better  to  inform  himfelf  of  the  caufe  of  action,  in 
order  to  his  defence,  which  he  is  fufficiently  informed  of  by  the  ipe- 
cial  capiasj  and  fo  needs  not  an  imparlance. 

The  King  againji  Lord  Ruffcl.  Cale  318. 

'"pH'E   defendant  was  tried  at  the   Old  Bailey   for  high  Want  of  free- 
^    treafon,  and  upon  his  trial  he  challenged  a  juror  in  London  for  ^'^^^  '*  "<>  ^*"^« 
not  having  a  freehold.  ^iL^'t^S^ 

And  refolved  by  Pemberton  Chief  Ju/licey  and  the  other  ten 
juc^es  then  prefent,  that  want  of  free  hold  is  no  challenge  in  a  trial 
for  treai6n,much  lefe  in  a  corporation  {a). 

(s)  *  See  the  trial  in  print,  with  the  argviDcntt  of  the  counfe)^  and  oploioot  of  the    *   i   3"   J 
j«4|M  >A  <hi  point,  ftc 

Memorandum. 
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Memorandum. 

SdeoftfaetOkt      THIS  vacation  Sir  Thomas  RobiksoK)  oneoF  the  procfao. 
•ffioibaytuix.  notaries,  died,  and  Lord  Pemberton  had  the  (ale  of  the  placc^ 
and  was  afterwards  put  out. 

irnfhn^  Mr.  Justice  Jones  fworn  Chief  Jufikt  c(  the  Common  Pleas 

in  his  room. 

Sir  George  Jefferies  Chief  Juftict  in  Saunders's  pliice. 

And  Hmloway  and  Walcot  were  made  Judgei  of  the  King's 
Bcndu 


\ 


i 
MichKlnutf 


Michaelmas  Term, 

The  Thirty-fifth  of  Charles  the  Second, 

I  N 

THE     KIN  G\    BEN  C  H. 


Sir  George  Jefferies,  Knt.  Cbkfjujiice^ 

Sir  Francis  Wythens,  Knt.      1 

Sir  Richard  Holloway,  Knt.    K  Jujlices. 

Sir  Thomas  Walcot,  Knt.         J 

Sir  Robert  Sawyer,  Knt.  Attorney  General. 
He nage  Finch,  Efq.   Solicitor  General. 


The  King  agatnfi  Gibbons.  q^^    ^    - 

THE  defendant  was  committed,  by  one  of  the  fecretarUsj  for  Thc-nfti 
treafon,  to  the  Gatehouse,  and  at  the  Michaelmas  feffions  tbi'oliT  ^ 
at  THE  Old  Bailey,  Bailkt  hate 

jarifdidioii  onl/ 
J  OFFERED  to  make  his  prayer  for  him  (according  to  the  31  ovcrthofepri- 
Grr.  2.  of  habeas  corpus)  to  be  tried  or  bailed.  f"^°*"  "^^  ^^ 

But  ruled  by  the  Lord  Jefferies,  that  the  Gatehouse  is  \\9"  *^^'^'* 
not  a  prifon  within  their  jurifdidlion;  diough  the  words  of  the  aft 
are,  **  At  the  next  feffions  of  ojer  and  terminer^  or  general  gaol- 
"  delivery  j"  and  they  then  late  at  the  Old  Bailey  as  commif- 
iioners  of  oyer  and  iirminery  and  die  words  of  the  ftatute.are  »  in     «  ^  ^.^  -1 
the  disjunftive:  but  yet   refolved  that  none  are  there  within  the         L  3  *  J 
benefit  of  it  but  thofc  in  Newgate  ;  aldiough  the  judges  at  the 
Old  Bailey  have  a  calendar  of  the  prifoners  in  the  Gate- 
faousE. 

Refolved  in  the  Lord  Shaflfiurfs  €afe  the  Ame  of  the  Tower  ; 
Bid  biCi  nee  lexy  nee  ratio  probat. 

The 
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Cafe  320,  The  King  agaijift  The  Mayor  of  Southmolton. 


A  mnismui  tn  jD  OLLEXFEN  movcd  for  a  mandamus  to  the  mayor  of  the  town 

^^'"co^^r**  of  &w/A;we/f<?»  in  Devotty  to  admit  an  appeal  to  the  sessions 

tiooofcorpon-  there,  from  a  con  virion  for  a  convenriclcj  made  before  a  juftice  of 

tion  jttfticcflM  the  peace  of  the  corporation. 

the  %%  Car.  %• 

c.  I.  fluU  be  The  queftion  was,  to  whom  the  appeal  fliould  be,  to  the  feffions 

fiS^At  of  the  town,  or  of  the  county? 

STfiSi"?  ^       '"T  w A^  UEhD  that  it  (hall  be  to  the  town ;  for  the  ftatute  22  Car.  2. 

tbecmmtj.  c.  I.  fays,   ^^  The  certificate  of  the  convi^on  (hall  be  to  the  fef* 

S.c.  Skiii.ia».  "  fions  of  the  county  or  place,"  /.  /.  if  by  a  corporation-juftice, 

j^t'*F  L.      *^"  ^^  *^  feffions  of  the  place;  if  by  a  county-juftice,  then  to  the 

ixj,  ^  *   '         feffions  of  the  county :  now  though  the  words  which  give  the  appal 

are  general,  yet  they  (hall  be  conftrued  as  the  reft  of  the  a£t  will 

bear.  It  would  be  idle  to  have  the  certificate  of  the  conviftioa  to 

the  feffions  of  the  place,  and  the  appeal  to  the  county-feffions ;  and 

though  in  fome  places  the  appeal  wUl  be  to  the  (ame  magtftrate  vAio 

made  the  convidion,  by  reafon  of  the  fewnefs  of  the  number  of  juf- 

tices  in  fome  towns ;  yet  it  is  not  to  be  prefumed,  that  diey  who 

ferve  their  king  and  country  for  nothing  vrill  do  otherwife  than  right  t 

and  the  firft  convidion  is  purely  the  opinion  of  the  juftice,  but  the 

appeal  is  tried  by  the  jury 

Of  which  opinion  were  all  the  CourT|  and  a  mandamus  wat 
granted. 


Cafe  321.  Neale,  and  his  Wife  againji  Mallard. 


/^  A  S  E  for  fcandalous  words  fpoken  of  the  plaintiffs  wife,  viz. 
^  "  I  have  lain  with  her  and  pockified  hen"  Held  aSionablc. 


Words  ac- 
tionable. 
iRoUAbr. 

43.  66.    I  Roll  Rep.  4S(x    Cro.  Eiis.  2.  648.  289.  878.    Latch.  2.   Cro.  Jac.  430*     i  Sid.  50.    x  Lcr* 
205.    Carter^  55.  aod  fee  the  cafe  of  Carflake  v.  Mappledoram,  2  Term  Rep.  473. 


Cafe  322.  •  Sir  John  Auftin  againji  Culpeppen 

•  C  313  ] 

JodKoeiitona  (^  ASE  wherein  the  plaintiff  declares,  that  whereas  there  was  a 

dedantionin  ^^  caufe  depending  in  the  court  of  Chancery  between  the  (aid 

the*^"f 'r*  parties,  and  witneffes  fwom  and  examined  on  the  behalf  of  the  plains 

foifinf  and  tifFy  the  defendant,  to  fcandalize  the  plaintiff,  did  forge  and  coun^ 

pobiiihing  an  terfeit  an  order  of  the  faid  court  of  Chancery,  that  Sir  John  Jtfftim 

court  of  ^^n-  ^^^^  ^^^  Committed,  unlels  caufe,  &c«  and  this  did  <pufe  to  be 

eery  \   and  charging,  ?n  another  count,  that  the  defendant,  on  the  fame  day,  made  a  defamatory  pidvrBM 
in  the  faid  'order,  is  good,  though  entirt  damages  be  giTcn  ;  foi  the  forging  of  the  order  is  only  imdwawmtf 
and  the  trdtr  and  tAel  therein  are  one  complicated  aft.  ■       1    ■  S.  C*  Skin.  123.    Ante^  306.  i  RoU  Ahr* 
576.    Dougl.377,    3  Term  Rep.  433* 

writtai 


Michaelmas  Term,  35  Car.  a.  in  B.  R.  321 

written  and  publKhed  as  an  order  of  the  faid  court;  and  afterwards,  ^*  h^^ 

viz.y  the  fame  day,  did  make  the  pifture,  or  reprefentation  of  a  ^ 

pillory^  and  under  the  fame  did  write  thefe  words,  "  For  Sir  John  CvLr^tietti. 
*<  Auftln  and  his  fuborned,  forfworn  witnefl'es,  ^f.'* 

Mr.  Pollexf^n  moves  in  arreft  of  judgment. — This  declara- 
tion confifts  of  two  parts,  viz.  the  forgery  of  the  order,  and  the 
figure  with  the  words  underwritten,  and  the  damages  are  entire :  now 
if  either  of  them  be  not  aftionable,  the  plaintiffought  not  to  have 
judgment.  Suppofe  a  man  fhould  bring  an  adtion  for  a  malicious 
prosecution  of  a  crime,  and  for  words  imputing  the  fame  crime,  and 
damages  given  entirely,  if  the  words  happen  not  to  be  adionable, 
it  will  be  naught.  Then  for  the  words  themfelves  if  they  had  been 
fpoken,  they  had  not  been  adionable ;  for  to  call  a  man  *'  forfworn'* 
is  not  a&ioqable,  unlefs  it  appear  that  it  was  in  a  court  of  juftice : 
now  the  forgery  itfelf  is  not  adionable,  for  he  lays  no  damage  or 
trouble  accruecl  to  him  thereby. 

Mr.  Holt  2  contra.  It  is  all  but  one  complicated  a£l,  and 
dieaSion  is  for  libelling  him  in  that  manner:  now  fuppofing  the 
words  themfelves  were  not  a£bionable,  yet  being  publifhed  by  way 
of  libel  they  are  fo :  there  was  the  cafe  of  Colonel  King  v.  Lake  (a)^ 
before  Lord  Hale,  where  the  adlion  was  for  printing  a  petition, 
which  he  delivered  to  feveral  members  of  the  houfe  of  commons 
(having  a  complaint  there  againft  him)  containing  fcandalous  mat- 
ter concerning  him,  as  that  he  was  difhoneft  and  unjuft,  and  had  abufed 
him ;  and  although  none  of  thefe  words  ♦  printed  would  have  borne  •  [  314  1 
an  adion  if  fpoken,  yet  the  adion  was  held  to  lie,  and  judgment 
was  affirmed  upon  a  Writ  of  error.  An  a^ion  lies  for  a  libel  as  well 
as  an  indi^ment ;  and  a  libelmay  be  either  perfcripta  or  per  figna  : 
and  here  was  the  cafe  of  Mingey  v.  Akodie^  where  an  action  was 
brought  for  riding  Skimmington  (as  it  is  called.) 

P£R  Curiam.  It  is  but  one  complicated  a6(,  and  an  a£tion 
lies  for  fcandalizing  a  man  by  writing  thofe  words,  which  will  not, 
being  fpoken,  bear  an  aftion :  here  was  the  caufe  of  Sir  JVilliam 
Bolton  V.  Deane^  for  carrying  a  fellow  about  with  horns,  and  bowing 
at  his  door,  &c. 

And  by  th£  whole  Court  judgment  was  given  for  the 
plaintiff. 

(a}    X  Mod.  5S. 


Atkins  againji  Tankard.  p  ^ 

/^  ASE  againft  the  (herifFof  Kenty  quod  cum  a  fieri  facias  was  «,,  :. 

^  direfted  and  delivered  to  him  at  the  plaintifPs  fuit  againft  7.  S.  Je^oVihrT  *" 
that  he,  to  defraud  the  plaintifFof  his  juft  dchty  fal/o  et  militiose  re-  Mentunt^ 

.     .  «        I     0-.     .  «      ,   ^  .     .      -  .  -a      .  "^^y  ^  cither 

in  the  coanti  where  the  King  i  Bench  fits,  or  m  that  from  whdKe  the  return  was  made* 

Vol.il  Y  tornavit     ^ 
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Atkins       tornavtt  quod  fieri  fecit  ad  forty  pounds,  and  that  he  had  no  more,  &c, 
TakVarp.     ^^'  revera  he  had  to  the  value  of  the  debt.    After  verdift  for  the 

plaintifF. 

Mr.  Holt  took  exceptions  in  arreft  of  judgment,  for  that  it  was 
retornavit  apud  Maidjhn  'u\  Kent^  whereas  it  i^  no  return  but  here 
in  court  in  Middlcfcx, 

Per  Curiam,  held  good  enough,  for  the  plaintiffhas  his  ele6Uon 
to  bring  his  at^ion  cither  here  or  there,  and  the  tort  is  thete  although 
the  return  be  of  record  only  here. 

And  judg9)ent  was  given  for  the  plaintiff. 


Cafe  324.  The  Mayor  of  London,  by  Commiffion. 

The  form  in       'TPHIS   being  Monday y  the  twenty-ninth  day  of  OSlobery  Sir 

uhjchihe  Henry  Tulse,  with  the  new  recorder  oir  Thomas  Jen- 

ofUndonV^^  ^'E^»  came  into  the  ExcHEquER,  where  was  read  a  writ  diredcd 

fwornintahis     to  THE  Chief  Baron  and  Others,  to  fwear  Sir  Henry  Tuxse 

•®"'  mayor  of  the  city  of  London,,  in  manibus  noftris  modo  exijientem  vigors 

judicii  fuper  quo  warranto  in  curia  noftra  coram  nobis  nuper  reddity 

with  letters  patents  thereunto  annexed,  conftituting  him  mayor  of 

•  [  315  J     the  city,  habend.  officium  illud  quani  diu  ncbis  placuerit\  *  and  he 

took  the  oath  of  mayor  there,  and  the  corporation  oaths,  l^c. 

Then  he  came  to  the  King's  Bench,  and  there  the  Recorder 
read  a  warrant  of  attorney  written  in  parchment :  Qvitas  London  Jf. 
Major  civ i tat.  prad.  conjiituti  et  in  loco  fuo  ponit  Willielmum 
Lives  AY  attornatum  (uum  ad  omnes  et  omnimodas  aiflonts  fe£ias  et 
querelas  pro  eadam  civitate  profequend.  it  defendendy  and  then  prayed 
it  might  be  filed  ;  whereas  it  was  formerly  ."  Major  cornmunitas  et 
*'  cives  civltat.  prad.  pomint  loco  fuo ^  irV." 


Cafe  32c.  Parkhurft  againfl  Shefton. 

Trover  for  tf       'T^ROVER  and  convcrfion  de  una  pari  nlttartim  Anglice  a 
futt  cf  knots  h         ^    full  cf  knots, 
lufficicntiy  ccr-  ^        "^ 

"'"•  After  vcrdi£l  it  was  moved  in  arreft  of  judgment  that  it  was  too 


3  Keb*2^5°.*  ^^^  ^^  ^^^'  opinion  was  Wythens  Juftice. 

But  Jefferyes  Chief  Jujlice^  HoLLOWAY  and  Walcot  J^ 
ticesy  thought  it  as  good  as  "  duodccim  ovibus  et  agnisy*'  which  bag 
been  held  good  enough. 

And  fo^udgment  was  gi\'cn  for  the  plaintiff. 

IMallownQ 
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Mallowne  againji  Fitzgerard.  Cafe  326. 

Alkbaehnas  Term^  34.  iff  35  Car.  2.  Roll  260. 

TXT'RIT  OF  ERROR  out  of  Ireland^  on  a  judgment  in  ejeS-  Ifafathcrgive 

^^      ment.  an  eftate  in  tail 

to  his  daugbtery 

Special  verdia,  finding  that  John  Fltxgerard,  being  feifed  in  fL«e  L7ry'j,fh'thc 
of  the  lands  in  queftion,  makes  a  fettlement  of  them  on  himfelf  for  conf  n:  jf  the 
life,  on  Katherme  his  dauj^hter  and  the  heirs  of  her  body  lawfully  ^'"^■'^-'.J^'5 
begotten,  and,  in  default  oflfuch  iflue,  on  Letttie^  aod  ;iif  heirs  of  her  dei!^'^n!inid '6^^ 
body  lawfully  begotten,  remainder  on  his  own  right  heirs,  with  her  marrying 
A  PROVISO,  that  if  Katherine  marry  without  the  confcnt  of  three  without  fuch 
C>f  his  five  truftecs,  or  a  man  not  named  Fitzgerardj  or  a  worthy  thoug"i'i}?c  had 
gentleman  that  fhall  not  immediately  aflume  or  take  upon  him  the  nnzkecclLuraify 
nstmt  of  Fitzgerardi  Sec.  i  that  J&?//{^riW  was  heir  at  law;  that,  at  of  t^i«  c^nditioa 
fourteen  years  of  age,  fhe  had  notice  per  diver/as  perfonas  of  her  not  cLTcwm  ^vcn. 
marrying  without  the  confcnt  of  the  truftees,  or  three  of  them ;  tliat  5.  c.  3  Mod  28* 
at  fixteen  fhe  married  one  Fillers^  not  of  the  name  of  Fitzgerard\  S.ciskin.  125! 
and  that  he  did  not  immediately  aiTume  (he  name  of  Fitzzerard\  et  /L  '79* 

M^  /  »-  o  >      /*>    S.C.Eq.Abr. 

^^*  333. 

Lane,  60. 
I  Mod.  86.    I  Lev.  21.    Ray,  236.     2  Ch.  Rep.  26.    i  Vcrejr,  387.    2  Atk,  242.    l  Com.  Dig.  «  Con- 
^*  dition/'    (L.  8.)    3  Bac.  Abr.  23.    4  Bac.  Abr.  313.  Fearnc,  C.  R.  176.   Ambler,  256.   2  B.o.vn  Ch. 
C*^  431*   Corny.  Rep.  726.    Co.  Lit.  202.  nocis. 

•Mr.  Holt  for  the  plaintiff  in  error:    The  queflions  diere,  •   [  316  1 
were  five ;  I  fhall  make  but  three. 

First,  Whether  notice  be  neceflary  ?  and  I  ho'd  that  it  is  not.—  Notice. 
Firji^  Becaufe  the  father  has  not  made  notice  to  be  necelTary.  He 
who  had  the  fee-fimple  might  difpofe  of  it  over  to  another ;  and  here 
when  the  daughter  claims  by  the  provifion  of  the  father,  and  not  of 
Jhc  law,  {he  mufl  take  it  in  fuch  form,  and  with  fuch  proyifion  as 
the  father  gives  it:  as  for  the  cafe  of  the  Mayor  of  London  v.  JU 
fordy  Cro.  Car.  576.  that  was  a  condition^  and  to  defeat  an  eflate  j 
but  this  is  a  limitation^  and  by  way  of  ufe,  and  always  favoured — 
Secondly^  By  the  fame  means,  and  for  the  fame  reafon  that  fhe 
mufl  take  notice  of  what  eflate  fhe  had,  fhe  mufl  take  notice  of  the 
limitations  and  qualifications  of  fjich  eflate.  Dyer^  192.  pL  23.  Thb 
collateral  limitation  fhe  is  bound  to  take  notice  of,  as  well  as  of  the 
natural  limitation  of  her  dying  without  ifTue. — Thirdly^  No  per- 
fon  is  appointed  to  give  notice,  and  confequently  fhe  is  bound  to  taka 
notice,  4  Co.  80.  Guilit  v.  Sans.  Cro.  Car.  391. 

Secondly,  The  defendant's  wife  has  the  fame  means  to  come 
to  the  knowledge  of  this,  as  fhe  in  remainder,  that  is  to  take  ad- 
vantage of  it.  Cro.  Jac.  422.  Holmes  v.  Twi/f.  Hob,  51.  Jones y 
207.  Jacob  V.  Cooke.  The  firfl  objedion  is,  the  cafe  in  Cro.  Jac. 
56.  Qirtis  V.  Wolvajion.  I  anfwer,  that  that  cafe  is  not  like  to 
this,  the  condition  there  is  to  pay  a  legacy,  which  is  a  thing  payable 
'only  on  demand}  but  if  it  bad  been  a  (urn  \fi  gx:gfs>  be  bad  been 

Y  2  bound 
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MAtLownK    bound  to  pay  it  without  demand :  vide  Slanlng^s  cafiy  Pcph»  104, 
FiT2C£»A»D.  '^^^  fecond  objection,  Francises  caftj  8  Co.  89.     I  anfwer,  Thereis  a 
great  deal  of  difFerence  between  this  and  that ;  there  was  a  pro- 
vifo,  if  he  did  not  difturb  the  executors ;  there  he  did  not  know  by 
that  deed  who  were  his  executors :  befides,  that  refolution  is  col- 
lateral to  the  point  in  judgment,  which  was  upon  the  pleading  that 
there  was  no  fpecial  zA  of  difturbance  alledgcd,  but  only  words. 
Ravm.  a-6.        *  And  as  to  this  I  muft  put  the  cafe  of  JVtUiams  v.  Fry^  which  fee 
*•  r  "^17  1     '"  ^^"  ^^^*  ^^)  *"  Fentris  {b)y  and  in  Keble  [c).     Some  will  fay, 
*•        '   "*     that  in  Francises  cafe  the  fettlement  is  made  on  the  heir  at  law,  as 
in  our  cafe,  but  in  the  cafe  of  Fry  v.  Porter^  it  is  otherwife  :  but 
that  is  not  the  peafon  given  in  Francis's  cafcy  I  Roll  Rep.  470,    Peck 
V.  Ingram.     There  is  a  privity  between  the  heir  and  anceftor,  and 
certaiidy  privity  will  fignify  nothing  if  the  heir  (hall  not  take  notice 
of  the  ancelior's  afls.     Spring  v.  Lady  djar.    Jonesy  389.    i  fiM 
Rep.  469.     IVinchy  IO9. 

Thirdly,  Then  fuppofing  notice  neceflary,  here  is  fufficient. 
She  was  told  fhe  muft  marry  with  fuch  a  one's  confent,  and  one  of 
fuch  a  name,  clfe  her  eftate  would  be  loft :  it  is  true,  no  perfon 
concerned  did  tell  her  of  it,  but  notice  any  way  is  fufficient ;  a  report 
is  enough ;  (he  was  acquainted  with  the  penalty :  but  I  conceive  no 
notice  neceflary  in  the  cafe^ 

Mr.  Herbert  e  contra.  This  provifo  is  in  reftraint  of  mar- 
riage, which  by  the  civil  law,  and  the  wifdom  of  moft  nations  is 
reckoned  void.  Dyer^  343.  115.  It  was  his  mind  that  notice  (hould 
be  given,  Conditions  are  private  laws,  and  alMaws  derive  their 
juftice  from  this,  that  they  are  known.  Co.  Lit.  226. 

1  SW.  36,  There  are  but  three  cafes  where  notice  is  not  neceflary.    First^ 

2  Sid.  115.         Iji  cafes  of  conditions  precedent^  there    want   of  notice    will   not 

excufe.  Secondly,  Where  the  things  that  notice  is  required  of 
be  of  a  public  nature.  Thirdly,  Where  the  party  impofes  the 
thiiig  on  himfelf.  Our  cafe  cotiws  within  neitiier  of  thofe.  Here  the 
feoffees  or  truftees  might  and  ought  to  have  given  notice.  The 
notice  that  is  found  is  per  perfonas  divtrfasy  and  not  faid  who  they 
were ;  nor  that  the  names  of  the  truftees  were  told  her.  The  true 
queftion  here  is,  whether  there  be  not  a  difference  between  one  that 
is  heir  at  law,  and  a  ftranger  in  this  cafe  ?  For  a  ft  ranger  cannot 
take  but  he  muft  be  fuppofed  conufant  of  the  conveyance  by  which 
he  takes,  and  confequentJy  of  the  conditions  and  lin^itations  annexed 
to  his  eftate;  but  the  heir  at  law  only  enquires  whether  his  anceftor 
were  feifed,  and  if  he  be  dead,  knowing  that  then  of  courfe  it  defcends 
♦  [  3x8  3  to  him  as  heir,  and  is  not  fuppofed  to  take  *  notice  of  any  eftate  by 
deed,  and  therefore  notice  feems  neceflary  to  him  [d). 

{a)  \  Mod.  86.  300.  was  not  determined  for  want,  of  norke ;  ac- 

{b)  I  V'entrifi,  199.  cording  to  the  refolution  in  Francis" g  cafe, 

[c)  2  Kcb  e,  756.  S.  C   3  Mod.  34;  and  thejudgmtot  wat 

(J)  In  the  Eafter  term  following,  the  u»aaimoufly  affirmed.  S.  C.  Skin.  iSi. 


judges  were  of  opinioa  that  the  eiUce  tail 
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CA  S  E  on  the  general  iffue,  tried  before  Jefferies  Chief. JuJ--  The  corporation 
tice^  at  Guildhall.  S^if  °^/!!  T"" 

'  difToived  by  the 

The  plaintiff  declares  as  leflee  from  the  city  of  London,  by  ^jjj.^^ji'^  |ji/** 
Ac  name  of  **  Mayor,  commonalty,  and  citizens  of  London^*  for  a  thcnfort  a f>aMe 
certain  toll  due  at  FUit'D'ttchy  upon  the  a6l  of  rebuilding  the  city  returns'  by  the 

Maynard  Serjeantj  makes  a  challenge  to  thi  array^  for  that  ^^-fd^ wisno 
the  panel  was  made  by  Peter  Daniel  and  Samuel  Dajhwood^  who  ground  to  chal- 
w^TC  freemen  of  the  faid  city,  and  fo  parties  to  the  fuit,   .  i«>gc  '^  ^^^S* 

Mr,  Holt  prayed  the  challenge  might  be  quafhed,  for  that  the 
flieriffs  were  now  by  patent  as  other  Iheriffs,  and  not  freemen  of  the 
laid  city;  and  the  panel  was  made  by  them  the  twenty-third  of  Oc^ 
Uber  lail,  iince  the  judgment  in  the  quo  warranto. 

Jefferies  Chief  Jujlice  faid — "  Brother  Maynard,  you 
muft  prove  them  freemen.  I  think  them  no  more  freemen  than 
every  body  elfe,  for  I  hold  the  corporation  abfolutcly  difcharged  by 
the  late  judgment  in  the  King's  Bench."  ( a) 

So  he  overruled  the  challenge. 

Afterwards  the  plaintiff  offered  in  evidence  the  printed  ftatute  for  A^^frA-irf* 
rebuilding  the  city;  but  it  was  difallowed  by  the  Chief  Justice,  X^^'<il^^o^ 
for  that  it  is  no  general  law  no  more  than  i  Elix.  c.  19.    about  thcK<-nertii(rue» 
bifiiops,  parfons,  &c.  Befides,  an  aft  may  be  general  in  fome  parts,  b^t  muft  be 
and  particular  in  others  {b) ;  and  it  can  never  be  reckoned  general  pi««<*«*i?'^'«^- 
in  this  particular,  whereby  it  vefts  a  toll  in  the  mayor,  commonalty, 
and  citizens  of  London ;  and  for  that  of  party-walls,  it  has  been  read 
in  evidence  on  fuch  anions,  but  never  when  exception  was  taken 
thereunto :  it  is  true,  fomedmes  they  have  brouj^ht  general  indebi^ 
fatus*s  for  money  laid  out  on  party-walls,  but  moft  times  they  declare 
on  die  ftatute. 

And  at  laft  a  juror  was  wididrawn  by  confent 


Si 


But  tec  ante,  page  263,  279. 

See  I  Sid.  356.    8  Co.  138.    loCot  101.  4  Bi|c  Abr.  640. 
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Cafe  328*  *  The  King  agairtfi  Waters* 

L  3^9  J    King's  Bench,  Trinity  Tin;/,  35  Car.  2.  Roli         Crown  Side. 

An  tnformathn  IJERKS^    Memorand.  quod  Samuel  Astry  arm.  coron. 

c*  ^^\'or  M-rl  ^^  attornat.  domini  regis  in  cur.  ipjius  regis  coram  ipfo  rege  qui  pro 

cifmg  a  trade,  iodcm  domino  rege  1*7  hac  parte  Jequitur  in  propria  perfonafua  venit 

not  having  (cnr-  hie  in  cur.  di£i.  domini  regis  coram  ipjo  rcgc  tunc  et  ibidem  et  cxbib* 

edanappre.-..  quondam  informationem  (a)  verfus  WiLLiELMUM  Waters 

ra  years,  may  tf(?  MAIDENHEAD  in  conut.  Berks  yeoman^  qua  quidem  injQrmatt% 

be  filed  it  the  fequitur  in  hac  verba. 

court  of  King's 

Bench.  Memorand.  quod  Samuel  Astrey  arm.  coron.  et  attomau 

H^b  *  8^*  domini  regis  in  cur.  ipfius  regis  coram  ipjo  rege  qui  pro  eodan  deminB 

Cro.  jac.  yc^     r<?^r  in  hac  parte  fequitur  in  propria  perjona  fua  venit  hie  in  cur.  di^i. 
178.  '        domini  regis  coram  iffo   rege  apud   Wejlm.  die  Mart  is  prox.  poji 

^^s  Ik '"  ^^^'  V^^^^^^  feptimanas  Pajch.  ijip  eodem  termino  et  pro  eodem  domino  regg 
J  Burr  543!  ^^^«  ^^^'  ^'^  intelligi  et  informari  quod  Willielmus  Waters  de 
Maidenhead  in  com.  Berks  yeoman  qui  12"  "Januarii  anno  regm 
domina  Eliz.  nuper  regina  AngUa^  &c.  legitime  non  ufus  fuit  nee 
exercuit  aliquam  artem  myflerium  five  manualem  occubationem  infra 
hoc  regJium  jingiia  vel  dominior.  ff^aliia,  pcflea  fcilicet  prima  die 
Deee7nbrii  anno  regni  domini  noflri  Caroli .  Secundi  tdei  gratia  Amglia 
Scotia  Franc ia  et  Nibernia  regis  fidei  defcnfor\  &c.  33®.  et  eontinue 
pcjica  pfque  diem  exhibitionis  hujus  infornuitionis  fcilicet  per  fpatium 
quinque  menfium  integror.  et  ampUus  vi  et  armisy  iffc*  apud  Maidens- 
head  pradih.  in  com.  prad.  illicite  injujh  et  pro  lucro  fuo  propria 
erexit  Jnglice  HATH  set  up  ufus  fuit  et  exercuit  artem  et  myflerium 
five  n:a?iual.  occupationem  mereator.  Anglice  of  a  mercer  exijlent. 
art.  m\flcr.  five  manual  occupation^  ufitat.  et  cccupat.  infra  hoc 
regnum  di^.  i2^.' die  fan.  anno  regru  dtSf.  doming  Elizabethjb 
nuper  regina  jfnglia^  Vc.  quintofupradi£f.  in  qua  quidem  arte  myt» 
teriofive  manual  occupation,  mereator.  prad.  idem  Willi  ELM  us  nm 
educatus  fuit  ut  apprenticius  per  fpatium  feptem  annor.  eontraformam 
Jiatut.  in  hujufmodi  eafu  edit,  et  provif  ae  contra  pacem  diSi.  domini 
regis  nunc  coron.  et  dignitatem Juas^  hfe.  unde  idem  ecronator  et  at* 
tornatus  di6l.  dcmini  regis  pro  todem  domino  rege  petit  advifamentum 
curia  hie  in  pramijfis  ae  debit,  legis  proecffus  verfus  prafat.  Wii- 
•  [  320  ]  LI elmum  Waters  /«  ♦  hac  parte  fieri  ad  refpondend.  di^.  domino 
rege  de  et  in  pramijjisj  tsfc.  per  quid  praeeptufn  fuit  viceeom.  prad* 
quod  non  cmittct^  ts'e.  quin  venire  faeiat  eum  ad  refpcndend*^  l^e. 
Et  mcdo  fcilicet  die  Veneris  prox.  poji  erajlinum  fanSia  Trinitat.  ifto 
eodem  termino  coram  dcmino  rege  apud  JVeJlm.  venit  prad.  Wil- 
lielmus Waters  per  Robert  Selyard  attcrnat.  fuum^  et 
habit,  auditu  informationis  pradilf.  dicit  quod  ipfe  idem  Wil- 
lielmus ncn  ejt  inde  eulpabilis^  et  de  hoe  ponit  fe  fuper  patriamy  et 
Samuel  Astrey  arm.  coronat.  et  attornat.  domini  regis  in  cur» 

{a)  See  indl&ment  for  th'is^  ante,  cai«  141.  aiS. 

ipfM 
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ifjius  regis  corivn  ipfo  rege  qui  pro  eodem  domino  rege  in  ha:  parte  fc'-     Thi  King 
quiturfimiliter^  &c.  Wat««. 

Ideo  veniat  indejur.  coram  diSlo  domino  rege  a  die  San^a  Trinitaiis 
in  tres  feptimanas  uhicunqtie^  l^c.  Et  qui  necj  l^c.  cd  recogn,  ^c,  quia 
tamy  tff.  idem  dies  dat.  eft  tamprafat.  Samueli  Astrey  arm,  qui 

fequitur^  iffc.  quam  pnvfat.  VVillielmo  Waters,  i^c.  ad  qxtas 
quidem  tres  feptimanas  jan^iv  Trinitatis  coram  diSfo  domino  rege  apud 
iVeJinu  vcniunt  tarn  prof  at,  Samuel  Astrey  arm,  qui  Jejj/itur^ 
^c.  quam  prad,  Willielmus  Waters  per  attornatum  fuum 
frad,  Et  vicecomes  rctorn.  ncmina  duodecim  juratm\  quorum  nulli^ 
fcfc.    Ideo  praceptum  ejl  vicccomiti  quod  non  emittatj  &c,   quin  di^ 

Jirlngat  eos  per  omnes  terras^  iffc,  Et  quod  de  exit\  l5fc,  Et  quod 
babeat  corpora  eorum  coram  diSfo  domino  rege  a  die  SanSii  ATtchaelis 
in  tres  feptimanas  ubicunque^  &c.  vel.  coram  jujiiciariis  di£J,  domini 
r£gi$  ad  ajfixas  in  com,  Berks  capiend.  a(ftgnat.Ji prius  die  Martis 

feptimo  die  Augujli  apud  Abingdon  in  com,  Berks  pr^ed,  per 

formamjiatufy  l^c,  ven,  pro  defeciu  jur*j  i^c,  Ideo  vicecom,  habeat 
corpora^  i^c.    ad  recogn,  in  forma  prad,  idem  dies  datus  efl  tarn 

fretfat.  Samueli  Astrey  arm,  qui  fequitur^  i^c.  quam  prad. 
WiLLiELMo  Waters,  &c. 

On  this  information  there  being  a  verdi£t  againft  ihe  defendant 
for  the  five  months. 

Mr.  Bannisvfr  moved  in  arreft  of  judgment,  and  the  excep- 
tion he  took  was,  dM  theofience  ought  not  to  be  profecuted  here,  but 
before  juftices  of  oyer  and  hrminer^  or  peace,  or  feffions  (^),  accord- 
ing to  the  ftatute  3 1  Eliz.  c,  5  :  and  for  that  he  urged  the  cafe  of 
Kenne  v,  Drake  (^},  about  the  trade  of  a  fpurrier,  where  the  opinion 
of  the  Court  foemed  fo;  and  the  cafe  of  Shoyle  v.  Taylor  (i),  that 
it  lies  o.ily  in  Ar:ddlefex  where  the  offence  was  committed ;  and  in 
the  cafe  of  Davifon  v.  Barber  \e) ;  and  the  cafe  of  Ncvil  v. 
Wood  (f)  j  and  ♦  in  the  cafe  of  Sir  Clement  Clarke  v.  Foley  (^),  •  f  321  1 
in  my  Lord  Hale's  time  in  this  court,  where  it  was  adjudged, 
that  fuch  fuit  would  not  lie  here,  for  the  party  ought  not  to  be 
ilrawn  out  of  his  county  to  anfwer  fuch  an  offepce  as  this. 

I  being  of  counsel  for  the  King  in  this  caufe,  anfwered  to  that 
cK  Kenne  v.  Drake  (A),  that  there  was  only  an  opinion  of  two  or 
three  judges  upon  firft  opening,  and  they  faid  they  would  advife,  and 
there  was  a  curia  advtfare  vult^  and  the  fame  cafe  is  afterwards  cited 
in  the  cafe  of  Shoyle  v,  Taylor  (/),  in  this  very  Court,  and  there  iaid 
to  have  been  adjudged  for  the  plaintiff.  As  for  the  cafe  of  Shoyle 
V*  Taylor^  Mr.  Bannister  wilfully  miflook  it,  for  it  was  ex- 
prefsly  adjudged  that  it  did  lie,  and  that  judgment  was  afterwards 
affirmed  upon  a  writ  of  error ;  and  that  cafe  is  fo  far  from  anfwering 

(^  Sec  the  caie  of  Farrei),  qui  uin,  ?.  (/)  Hob.  3x7. 

WillJims,  Cowp.  369.  {g) 

(f)  Cro.  Car.  85.  (i;)  Cro.  Tac.  85. 

(</)  Cro.  Jac.  178.  (i)  Cro.  jac.  176. 
{g)  Hob.  183,  iS4« 

Y  4  the         . 
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Th«  Kxw«  ihc  end  he  cited  it  for,  that  it  is  direfUy  againft  him;  there  it  is 
Wateks.  refolved  that  there  is  no  difference  between  other  counties  and  this 
of  Middlefex ;  and  furely  it  cannot  be  pretended  that  the  court  of 
Exchequer  has  the  power  of  fefHons  here  in  ATiddhftx^  as  this 
Court  has^;  and  therefore  as  to  them  Middlefex  is  all  one  with  an« 
other  county,  and  if  they  can  hold  a  plea  of  this  matter  in  AUd-^ 
dlefex^  they  may  in  any  county,  for  they  are  neither  oyer  and  /rr- 
nunerj  nor  peace,  nor  feffions,  which  are  named  in  31  Eiiz.  c.  5. 
And  if  they  nuiy,  fure  this  Court  may,  which  is  the  only  pr(^)er 
court  for  fuits  on  penal  laws  \  and  in  that  cafe  there  is  'a  good 
reafon  given  for  their  judgment,  which  will  hold  in  this,  v/'z.  that  in 
3 1  Eli%.  c.  5.  there  arc  no  negative  words  in  it,  and  then  beine  an 
affirmative  it  (hall  not  take  aveavthe  jurifdidtion  of  this  Court,  w-hich 
a  precedent  law  gave  it ;  as  this  of  the  5  £//z.  c.  4«  does  by  this 
claufe,  "  To  be  recovered  by  bill,  plaint,  or  information,  in  any  of 
"  the  king's  courts  of  record."  Then  for  the  cafe  of  Davifon  v* 
Barter  {i)y  that  is  barely  an  opinion  of  the  Lord  Hobart,  who 
was  often  lingular  in  his  opinion,  and  there  is  no  judgment  in  the 
cafe.  And  for  the  cafe  of  Ncvill  v.  JVcod^  that  was  in  the  Common 
Pleas,  and  this  matter  pleaded,  yet  I  do  not  find  any  judgment  there 
•  r  222  ]  neither ;  and  if  there  ♦  were,  it  cannot  be  law ;  for  that  debt  will 
lie  here  above  can  be  no  great  queftion,  nor  eveiNwas  it ;  hi  it  can 
never  be  intendad  that  the  ftatute  of  31  Elix.  c.  5,  ever  defiened 
to  give  the  juftices  of  the  peace  a  new jurifdi<^ion,  vi%.  to  have 
conufans  of  pleas  of  debt  \  and  fo  that  ld[6t  bcin^^ueable  below, 
muft  certainly  be  fo  here  or  no  where,  'Theh  for  Sir  dement 
Qari*s  cafe  (/),  it  was  an  information  upon  this  ftatute,  and  about 
fome  iron-works  s  it  was  tried  at  the  bar,  and  Mr,  Foley  found  not 
guilty,  it  being  a  qui  tarrij  and  two  hundred  pounds  cofts  given, 
which  occafioned  the  bringing  of  a  writ  of  error  i  but  there  was 
never  any  judgment  given  therein  to  this  very  day.  Cafes  for  me 
there  are  enough.  The  King  and  jfllen  v.  Foley  (m).  Information 
entered  int.  record  regis,  which  certainly  muft  be  intended  the 
Crown  Office:  now  that  was  the  cafe  of  a  common  informer 
pro  lucro  fuo  privatoyznd  yet  no  fuch  doubt  m^c,  though  there  were 
many  other  queftions  in  the  cafe  much  dcb.ited.  This  ftatute,  if 
it  has  any  effed^  to  take  away  the  jurifdidion  of  Wefiminjier  Hall 
in  this  matter,  muft  reach  to  all  a<SVions  as  well  as  informations9 
for  the  words  of  the  ftatute  are,  "  All  fuits,  fcsf^."  In  Hodgts^s 
cafe  (n),  there  was  a  judgment  given  in  Newberry,  and  afterwards 
reverfed  on  a  writ  of  error  brought  here  in  this  Court;  and  by 
RoLLE  refolved,  the  adion  ought  to  be  brought  in  fome  of  the  k'mg*s 
courts  here,  in  Miller's  cafe  {0)  it  is  adjudged,  that  the  informal 
tion  ought  to  be  here  above  in  London,  and  reverfed  for  this  caufe : 
Here  the  king's  auorney  general  is  prefent  to  acknowledge  or  deny^ 
as  occafion  requires.     IVade<^  qui  tam^  v.  Ripton  [p).     An  a£tioa 


(*)  Hab.  185.  («)  Stiles,  383. 

(/)  (•)  Cro.  Jac.  538. 

(«r)  Mich.  Term,    11  Tie.  i.    B.  R.           (p)  I  Sid.  303.     • 
R0IU3.     zBulit.  186. 
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here,  the  faft  in  Cumberland^  and  a  fpecial  demurrer  for  that  very  Thi  King 
caufe;  and  the  demurrer  over-ruled  ;  and  held  it  lies  here.  In  the  Wat'er*. 
cafe  oi  Barnaby  v.  Goodall  (y),  error  of  a  judgment  in  Bury^  on  an 
information  on  rfiis  ftatute,  and  revcrfed,  bccaufe  (fays  the  book) 
informations  on  penal  laws  ought  to  be  brought  here  in  Wejimnjier^ 
Hall\  ♦  and  there  is  cited  the  cafe  of  Gregory  v.  Blajhford  (r)  to  •  f  323  ] 
be  fo  adjudged,  which  cafe  is  in  42  £//z.  after  the  making  of  the 
aft.  Then  there  is  in  i  Jones^  193.  the  refolution  of  the  judges  on 
the  ftatuteof  21  Jac.  i.  c.  16.  concerning  penal  laws,  which  is  to  the 
fame  effeft  with  that  of  31  £11%.  c.  5.  and  rather  larger,  and  there 
expounded  thus,  that  if  a  penal  law  give  liberty  to  fue  for  the 
penalty  by  information,  debt,  plaint,  &c.  in  any  court  of  record, 
/.  e.  in  any  of  the  courts  at  IVeJlminfter.  And  upon  thofe  laws  in- 
formations may  be  fued  here,  and  are  not  reftrained  by  the  (aid  fta- 
tute ;  for  no  information  by  a  common  informer  can  be  brought 
before  juftices  of  peace,  juftices  of  affize,  or  jufiices  of  oyer  and 
terminer.  There  is  the  cafe  of  the  King  v.  Mofely  ^),  information 
in  this  Court  for  ercfting  a  cottage;  and  it  was  moveR  to  be  quaihcd, 
becaufe  it  lies  not  in  this  Court;  for  that  the  31  EUz.  r.  5.  di- 
refts,  "  That  the  offences  there  expreffed  (hall  be  punifhed  by 
^  juftices  of  ailife,  juftices  of  peace  in  their  feilions,  lords  of  leets> 
**  aiid  no  others." 

TwiSDEN  Jujiice.  It  has  been  held  upon  this  and  other  penal, 
ftatutes  that  have  fuch  words,  **  and  no  others  ;*'  or,  *«  that  it  (ball 
*'  be  enquired  of  in  fuch  courts  and  not  elfewhere  ;'*  that  notwith- 
ftanding  fuch  words  the  attorney  general  may  fue  in  this 
Court  if  he  will,  and  therefore  the  ftatute  of  21  Jac.  c.  16.  of  limi- 
tation of  anions  upon  penal  ftatutes,  names  the  attorney  ge- 
neral, that  he  alfo  might  be  bound.  In  the  cafe  of  Barnejley  v. 
Hughes^  in  Lord  Kelynge's  time  it  is  held  to  the  lame  effed, 

And  for  this  ftatute  of  31  Eli%.  c.  5.  I  urged,  that  here  it 
is  not  (aid  the  luit  ftiall  not  be  in  any  other  court  than  thofe  named ; 
but  it  is  not  in  any  other  county^  and  the  caufe  is  not  drawn  out  of 
the  county,  for  it  was  tried  at  Abingdon  in  Berks.  Then  here  was 
lately  a  caufe,  t^e  King  v.  Mafon^  Trin.  28  Car.  2.  in  the  Crown- 
Office,  an  information  for  ufing  the  trade  of  a  glover  in  London^  he 
paid  his  fine  in  Eajier  term  following,  as  appears  bv  rule  of  the 
court,  made  die  Sabbati  in  oSlabis  Purificationis  beata  Maria  Virginis 
in  the  twenty-ninth  year  of  Charles  the  Second. 

•  Jefferies  Chief  Jujiicey  thereupon  ordered  Mr.  Bannister    •  r  324  ] 
and  MYSELF  to  bring  notes  of  the  cafes  cited,  and  they  would  con- 
fider  of  it 

And  about  the  latter  end  of  the  term,  Jefferies  Chief  Jujlice 
delivered  the  judgment  of  the  Court,  that  they  were  all  unani- 
moufly  of  opinion,  that  the  information  lay  here ;  the  trial  not  being 
drawn  out  of  the  county ;  the  ftatute  not  faying  that  it  ihall  not  bo 

(f)  Cro.  EUx.  737.  (r)  6  Co.  i^  (j)  i  Sid.  35^ 

in 
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T»B  KiKc     Jn  any  otb^  court,  but  only,  iiot  in  any  other  county;  and  though 
WATft«f»      ^^^^  ^^^^  '^"^^  ^^^^^  ^'^^  authorities  which  had  denied  it,  yet  the 
much  major  part  were  for  it. 

And  fo  we  hsd  our  judgment  againft  the  defendant. 

A  "l^^^f »  There  were  fome  other  exceptions  which  I  had  prcpartd  to  fyaik 

5  nM^l  4^*  *  to;  as  that  a  mercer  was  not  within  the  ftatute.  But  this  can  be  no 
tf  3i.  doubt,  for  it  is  well  known  to  be  a  trade,  and  of  them  there  is  a 

company  incorporate  in  London ;  it  was  a  trade  at  the  time  of  this 
2&J  and  in  this  very  a&  it  is  taken  notice  of  as  a  trade  or  myfiery  ^ 
in  the  claufe  that  rcfirains  them  from  taking  apprentices,  other  tlun 
fuch  whofe  parents  can  difpend  forty  fhiilings  per  annum  of  freehold  ; 
k  is  the  twenty-feventh  fedion^  ^  It  {hall  not  be  lawful  for  any 
*^  perfon  ufmg  or  exerciitng  the  myfterics  or  crafts  of  mercer^  draper, 
*^  goMfinith,  ice.**  So  is  it  there  reckoned  a  myftery  and  craft,  and 
the  thirty-firft  fedion,  on  which  our  information  is  grounded^  iajs^ 
*^  Any  art,  myftery,  or  manual  occupation ;"  fo  that  one  part  of 
the  a^  explains  the  other,  and  if  a  goUJmith  be  within  it,  or  any  trade 
^riiatfoever,  this  is  ib  alio.  The  end  of  the  ftatute  was  for  mainte- 
nance of  (kill  in  all  trades,  which  certainly  is  for  die  weal- public  » 
a^id  flatutes  beneficial  to  the  kingdom  ihall  have  a  liberal  conftruc- 
tion,  as  in  Heydon*s  cafe  (/).  This  a£^  is  no  fuch  monopoly  or  no. 
velty  as  is  pretended ;  as  if  this  were  an  abiblute  incroachment  on 
the  fubieds  liberty  of  trade,  which  the  law  (lay  they)  univerially 
allowed  to  all  men  at  pleafure,  for,  at  the  common  law,  trading  was 
not  fo  ft^t  as  to  be  uicd  by  any  man,  and  as  many  trades  as  he  plcafed^ 
for  as  nature  has  given  man  an  inclination  and  fitnels  to  one  trade 
more  than  another,  fo  God  Almighty  has  ordained  to  every 
^  -  man  one  vocation,  which  properly  is  his  cpJling,  *  and  to  be  in- 

t  3^5  J  temkd  by  him:  and  of  this  opinion  was  Sir  James  Leb  Chief  Jvf" 
ticej  Doddridge  and  Haughton  "Jufi'ices^  in  the  cafe  of  the 
Bricklayers  (v)y  and  that  no  kingdom  could  fubfift  without  diilinc- 
tion  of  trades,  and  one  man  could  not  ufe  two ;  and  there  tliey  cite  a 
jnotable  record  of  Henry  the  Fcurtf/s  time,  when  Gascoigne  fate 
Chief  fuji ice  here,  where  a  vinin^r  wss  indifted  and  fined  for  fel- 
ling victuals;  nor  is  this  the  iird  act  about  trade,  I  mean  the  re- 
ftraint  of  trade,  for  by  37  Edw.  3.  c,  6.  («)  it  was  provided^ 
**  that  artificers  and  handy-crafis-|^ople  fliould  hold  them  to  their 
**  own  myftery  j'*  the  reafon  of  which  provifion  was,  that  each 
might  have  more  (kill  in  that  one,  and  the  reft  of  the  king*s  fubjefts 
be  the  better  provided  for,  which  aft  was  certainly  in  affirmance  of 
the  common  lawj  fo  that  our  hw  has  alwavs  taken  care  of  trade, 
that  each  pr.rticular  trade  might  be  managed  by  fkilful  hands,  and 
the  common  people  not  cheated  or  impofcd  upon ;  and  our  aft  is  to 
the  fame  end,  and  therefore  cannot  with  any  tolerable  pretence  be 
thought  inconvenient ;  for  were  every  one  at  large  to  ufe  any  trade, 
none  would  fpeiul  apprenticeihips  in  them  ;  youth  would  be  idle  and 
corrupt,  and  trade  fall  to  decay  \  and  therefore  this  aft  ought  to  have 
^  favourable  and  benign  interpretation,  for  to  extend  it  as  £u:  as 

(0  3  ^<3*  7)  S«  (v)  2  Roll  Rep.  391.  («}  Raftal^  fol.  i6. 

poffibi 
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)>olEble  to  encourage  education  in  honeft  trades.  In  Buljlrdde  («;) 
is  an  anonymous  cafe^  where  a  woollen-draper  is  refolved  within  i^ 
ivhich  is  the  fame  tor  cloth  as  a  mercer  is  for  filks  and  ftuflFs.  In  thi 
King  V.  Bijhcpj  a  falcfman  at  Oxford^  a  mercer  was  then  agreed  to 
be  within  it  (jr),  but  the  great  doubt  was,  if  a  falefman  were  a 
mercer  or  no  ?  A  baker  is  adjudged  within  it,  and  fo  is  a  breiver  (j\ 
and  a  barber  (z),  and  of  late  time  a  coachrnakery  which  is  a  new 
trade,  and  not  in  being  at  the  time  of  making  this  a6^  :  in  (hort,  this 
very  trade  of  a  mercer  is  exprefsly  adjudged  within  this  ftatutc  of 
5  Eliz.  in  a  caufe  Rex  v.  Cellers  {a). 

•  Another  exception  I  thought  might  be  moved,  that  ^  mer-  "  MtrchmT  h 
^ator^*  fignifies  a  merchant^  znd  fo  THE  ANGLICE,  being  another  «»«"««|«'ord 
thing,  makes  it  naught,  efpecially  it  being  a  fuit  on  a  penal  law,  one^bitbuiT 
-wherein  noihing  is  to  be  helped  by  intendment,  or  by  any  of  the  and  fcU«. 
ftatutes  o:  jeofails.     But  this  is  good  enough,  for  ^^  mercator*'  is  a  ♦  r  ^2^  i 
general  word  for  a  dealer^  or  one  that  buys  and  fells  ;  and  then  with 
an  jtnglue  it  is  rendered  more  particular:  in  Calvin  [b)  it  is  laid  to 
be  "  Is  qui  res  mobiles  lucri  faciendi  negotiandique  caufa  eo  animo 
**  comparat  et  rurfus  dtjtrahtt  et  vendit^*  whjch  is  the  exa£l  de- 
fcription  of  a  mercer ;  and  aeain  he  fays,  "  Mercatores  dicuntur  qui 
^  mercibus  negotianturj*  and  in  the  country  every  (hop-keeper  is 
ftiled  a  merchant :  in  Gouldman  (f )  we  find  mercator  Latin  for  it, 
and  for  mercery  the  proper  Latin  word  is  mercatura ;  and  the  Anglice 
is  furely  good  where  the  Latin  has  a  colourable  fignification  of  that 
fame  thing,  and  fo  too  quoddam  injlrument.  ferreum  Anglice  agrid* 
irony  is  good  (^).  An  indidtment  for  ufing  the  art  and  myftery  plumarii^ 
Anglice  an  upholjier^  which  is  much  worfe  than  ours,  and  held 
good,  when  this  exception  was  taken  to  it  {e). 

Another  exception  which  I  thought  on  was,  it  is  artem^  myf-  An  inrormitioa 
ieriumy  Jive  manualem  occupationeniy  and  does  not  fey  which.  But  this  f°'  "Hng  »n 
very  objedion  is  over-ruled  in  Siderfen  (/),  and  there  faid,  that  «"  V'im^* 
all  the  forms  are  fo,  and  fo  they  have  been  ever  iince,  aod  fo  is  the  «  occupatiim^^ 
information  for  the  trade  of  a  cutler  [g) ;  and  by  the  way  that  wis  S*°^'^*'T^  ^  5 
an  information  here  in  the  Crown-office  for  a  fadt  in  Somerfet :  fo  in  p^^^'ill-^J*^^ 
the  cafe  of  Smart  v.  Marlow  (A),  it  is  artem^  myjleriumy  et  manu^  which,  U  ^ood. 
akm  occupationem\  and  for  a  fa£t  in  Buckingham/hire  diere  is  another 
precedent  in  Thompfon^  where  it  is  artem^five  myjierium  (/). 

Another  exception,  it  is  feid  five  months,  et  ampliusj  and  An  informatiom 
there  is  penalty  but  a  certain  full  month.     But  this  very  exception  is  {<>'  «^»"«  » ^«<*« 

o.cr-mied  in  sij.  368.  ^:^'!:::t'i:4. 


(to)  Cited  to  be  in  Ea(ler  Term,  41 
EIlx.  in  the  Common  Pleas.  2  Bulft.  187. 

(x)  Hilary  Term,  51  Ac  32  Car.  ».  in 
the  lCing*s  Bench. 

iy)  Rex  V.  Freedland,  Cro.  Car.  499. 

(«)  Shaw  V.  Tyler,  Cro.  Jac  178. 

(«)  I  Sid.  367. 

(6)  Caivio^s  Lexicon  Joridicumy  verbo 


[c)  Goodman*t  Engli fix  Didionary,  word 
=  Mercer.** 
(</)  Ellis  V.  Yarrow,  i  Sid.  6o* 

(f)  J^ex  ▼.  Cellwi,  1  Sid.  367. 
(/)  I  Sid.  368. 

(g)  I  Brownl.  136. 

{!)  Brown^s  Entrier,  i  Part,  aja* 
.  (t)  ThomproD*ft*ieadjngs,  page  9c* 

Anothea 
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Special  memo-         ♦  ANOTHER  EXCEPTION,  That  it  IS  an  information  of  Ecjler 
randum.  ^^^^^  ^^j  f^  ^j^^  f^^^  ^^^^  ^^j  confcquently  brought  within  the  five 

•  [  3^7  ]     months. 

Anfwer,  There  is  zfpccial  memorandum  entered  of 'its  exhibition^ 
VIZ.  **  die  Mari'is  proxim,  poji  quirt  que  feptimanas  Pafthee^^  and 
that  is  well  enough ;  and  after  a  verdi(^  you  will  intend  it  five 
months,  nothing  appearing  to  the  contrary. 

But  none  of  thefc  exceptions  w^e  obierved. 


Cafe  329*  The  King  againfi  Pierce. 

The  trades  of  INFORMATION  for  crefting  and  continuing  tl  foapbollerj  in 
"i^iw^inT  JVood  Street^  to  the  anuophce  of  the  neighbourhood ;  tried  be- 

Ar«wj!^,* though  fore  Jefferyes  QmfJuJlice^^X.  GuildbalU 
lawful,  yet  if  •  n 

emitdon  tothe  And  IT  WAS  HELD  by  him,  that  though  fuch  a  trade  is  honeit, 
SnSSlLmr-  *"^  "^^X  ^^  lawfully  ufcd,  yet  if  by  its  ftench  it  be  an  annoyance  to 
kxMHarenttU*    the  neighbours,  it  is  a  nuifanco. 

fiinces.  __ 

RoU  Abr.uo.       '^^^  defendant  was  found  guilty. 
Sottoi|^t36.  ^        Note,  ^fdfuit  ex  profecutiwe  Jenner  reeordatorls, 

r dm.  539*  And  in  this  cafe  was  remembered  die  cafe  of  ^  celendar-'man  faere 

lutw.  70.  in  London^  in  Bread  Street^  who  was  convidled  before  Lord  Hale 

Trutt  Rep.514.  ^^  '"^  ^  infonnaiion,  for  that  the  noife  of  it  ditturbed  the  neigh- 
3  Atkins,  21.  hours,  and  (hook  the  adjacent  houfes  :  and  the  cafe  of  The  King  tn 
7»6*  750*  Jordan  for  a  brewboufe  on  Ludgate  Hilly  about  a  year  and  a  half 
\h!^'*'^liu  ^^"^  *  ^"^  ^^  ^^^  forced  to  prollrate  the  fame,  and  dired  it  to  an- 
other ufe ;  for  that  fuch  trades  ought  not  to  be  in  the  principal  part& 
of  the  cit}\  but  in  the  outfkirts. 


Cafe  330.  Jackfon  againft  Rogers. 

Anaaroii  on  A  CTION  on  the  cafe,  for  that  whereas  the  defendant  is  a  com- 

the  cafe  lies  j^q^  carrier  from  London  to  Lymmington  et  ahinde  retrorfumyJUBti 

mm  ctrrier'for  fetting  it  forth  as  the  cuftom  of  England,  that  he  is  bound  to  carry 

iefii6ng  to  cari7  goods,  and  that  the  plaintiflF  brought  him  fuch  a  pack,  he  refuied  to 

foodH  if  he  hit  ^.^-^  them,  though  offered  his  hire. 

convcmescy  fo  '             '           ° 

••^•^  And  held  by  Jbfferies  Chief  Ju/licey  that  the  aSion  is  main- 

tt^*  *V  '*^*  tainable,  as  well  as  it  is  againft  an  inn-keeper  for  ♦  refufmg  gueft, 

1  Show.  104.  or  a  fmith  on  the  road  who  refufes  to  fhoe  my  horf^  being  tendered 

1  Saik.  18.  fetisfa£Uon  for  the  fiune. 

Ld.  Raym.  6c4. 

cw!^Bf^p  it*  NpTB,  That  it  was  alledgcd  and  proved  that  he  had  convenience 

m  r  L.O  1  to  <^ry  the  lame  i  and  the  jSaintiff  had  a  vcrdi6L 

•  I  3^  J  , 

HudfoA 
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Hudfon  againji  Cooke.  Cafe  331. 

/^  A  S  E  for  filing  in  an  inferior  court  without  any  calife  of  aftion  Courts  Inferior, 
within  the  jurifdidion,   held  good,   and  judgment  for  th^  S.C.  iVeat 

And,  SECONDLY,  although  he  did  not  (zyfciensy  yet  good  enough,  *'**^»  ^^^ 
as  in  the  cafe  of  Cooper  v.  Cooper^  in  the  eighteenth  year  of  Charles 
the  Seeondy'in  the  Exchequer,  before  Hale,  where  it  was  held  good, 
for  that  in  inferior  courts  they  hold  to  bail  in  all  avSlions,  &c. 


Lane  againji  Hawkins.  q^([^  ^-j. 

Michaelmas  Term^  34.  &  35  Car.  2.  Roll  /^y2-  47S- 


"% 


p  JECTMENT.   A  fpecial  vcrdlft,  finds  that  a  nnan  devifed  lands  ^  j^.j.^  ^f^ 

byfeveral  parcels  to  feveral ;  and  ;dfo  fevcral  pcrfonal  legacies,  «aU  other wy  • 
and  after  fays,  "  Item,  I  give  all  other  my  eftatc  whatfoever,  to  my  *|  ^'<jwh«C(»* . 
<*  dear  wife,  whom  I  make  my  executrix."  '    'Jj!h^^\zv^^m^* 

The  qucftion  was.  Whether  this  would  pafs  a  reverfion  in  f^e  ?       s*c*'jLSt7Q?.^ 

And  there  was  cited  Hoh.  95.  Style^  293.  and  the  cafe  of  ff^l/on 
V.  Robin/on  {a%  by  Hale  Chief  Jiijhce^  Viwi  Wylde  JuJlUe^  **  all 
his  eftate"  paffes  a  fee,  for  that  is  all  his  intereft  5  otherwife  if  it 
were  "all  his  land" 

Adjournal ur  [b), 

{a)  Michaelmas  ternn, 
e  King's  Bench,     i  ! 
I  Kcb.  J  So.    S.  C.  2  Liv.  91.  Pcl»,  395. 


{a)  Michaelmas  ternn,   25  Car.  2.  in  {h)  Judgment   ^»as  given   fi>r    the   de- 

t!ie  King's   Bench,      i  MoJ.  ico.     S.  C,       fendant,  that  rr< /»r«i/jnr<- jaflcd*     S.  C. 


Manneton  againft  Trevilian.  p  f  -j-ji 
Eajier  Term^    35  Car.  2.    Roll  24. 

Tl  EPLEVIN  for  fix  cows:    the  defendant  avows   for   damage  Sp^^cjal  pleadif» 

*^^  feafanL     The  plaintiflF  replies  a  fcijin  of  certain  lands,  and  a  in  replevin. 

right  to  common  of  pafture  for  bea{|s  levant  et  couchant  on  thofe  s.  c.Skin,  ij/. 

lands  ;  and  that  thofe  fix  cows  being  his  cattle,  and  le'iiant  et  couchant  '  **»^*^=»^«  »7- 

there,  he  put  them  in,  &c/    The  defendant  rejoins  with  an  absque  **<"  ^^^'    - 

HOC,  that  thofe  were  the  proper  cattle  of  the  plaintilt  levant  ft  217. 

£Ouchant  on  thofe  his  lands :  Demurrer  thereto.  «  Mod.  63. 

5Vin.Abr.  a6, 

♦  Mr,  Holt.  The  property  thereto  is  not  traverfable  ;  it  may  be  *  B""-3«9-3»u 

pleaded,  but  it  cannot  be  traverfcd,  becaufe  it  is  admitted  by  the  ♦  [  320  1 
avowry ;  and  b^fides,  the  levancy  is  ill  traverfcd  too.    Nelfon's  Ln(w> 
.  500,  501. 

Mr, 
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Vdfon^sLatw*         Mr.  PoLLlXFEN.     The  levancy  is  not  the  fole  meafiire  of  the 
V\^^\  common,  but  there  muft  be  a  property  alfo.     I  Roll  Abr.  307,  308. 

%  Cro  46.  So  that  the  right  could  not  be  tried  without  that  travcHl:  \  a  man 

» JLev.  xo«         cannot  have  common  for  beafi»  in  which  he  has  not  a  general  or  a 
fpecial  property. 

And  THE  Court  held  the  trayerfe  good.     And  judgment  wa^ 
for  the  avowant. 


Cafe  334*  Well  againft  Thompfon. 


A  promife  ti>  A  CTION  on  the  cafe,   for  that  in  confideration  the  plaintiflT 

pay  in  confide-  -^^  would  deliver  the  defendant's  cattle  out  of  die  pound,  he  pro- 

^ingthedel  Hiifcd  to  pay  him,  or  &vc  him  harmlefe,  &c.  and  avers  that^ra  ^/i- 

fmdint'i  cattle  bcratlone  inde  an  adtion  was  brought  againft  him,  and  a  recovery, 
ostofthe 

fottad,  is  good.  It  was  moved  in  arreft  of  judgment,  that  die  coniideradon  was 

s  hew.  3*  so.  naught,  bccaufe  for  doing  an  ill  thmg,  viz.  the  delivery  out  of  pound 

yo.  87*  164.  of  c^e  duly  impounded. 

IST:  *?*  ..^  But  over-ruled  becaufe  not  a  malum  in  fe. 

'Thew'^iy  Then  another  exception  was  taken,  bccaufe  the  plaintiff* 

wMATIiros'the  '^  ^^^  exprefely  averred  in  his  declaration  that  he  had  delivered  the 

pound  of  the  catde,  only  that  an  action  was  brought  againft  him  and  a  recovery, 
adionlt  not 

tidned  by  Ter-  The  Court  held  that  was  not  fufficient,  though  after  a  verdid^ 

^*^*  for  that  it  was  the  fubftandal  part,  and  the  ground  of  the  action. 
Judgment  was  ftayed. 

Cafe  33  c*  Hinton  agawji  RofFce. 

Trinity  T>r/w,  34  Car.  2.  Roll  11S2. 

To  debt  on  T)  E  B  T  on  a  bond.  The  defendant  pleads  quod  corrupt}  agreatwn 

bond,  A  PLiA  fuit^  that  intereft  ftiould  be  paid  for  it  above  the  rate  <S  fix  per 

that  it  was  cor-  ^^„/,  f^)    The  plaindfF  demurs. 

rupdy  agreed  to  ^ 

r*  j"**"  ^  ^^^  HELD  good,  for  that  the  pica  docs  not  fhew  what  intereft» 

b^,  unSrs  it"  ^^  ^*^^^  ^^c  ^^^  was  for  the  very  money,  but  only  by  intendment^ 

fpeciaiiy  ftate  TO  WIT,  /uptr  agreoTiunto  prad.  the  bond  was  given,  and  does  not  lay 


the  corrmfft         exprcfsly  pro  eadem  pecunia. 

^'reementf  and  r         j  r  r 

mfur'^^ur%.        Judjpncnt  for  the  plaintiff;  for  that  diey  would  not  eafily  avoid 


r 


s  c  Mod -'  ^  '^  *  ^^^  ^^  corrupt  agreement  ♦  ought  to  be  fpecially  and  par- 
N.  ul  84. 140!  ticularly  fct  forth,  and  the  quantum  of  intereft,  odierwife  the  plaintiflr 
Stra.498.816.    can  never  tell  what  to  anfwer. 

sLd.  Ray.  1144. 

Covp.  7s.  671.    Dottgl  235.     1  Term  Rep.  153.    3  Term  Rep.  531. 

•   [   330  ] 

(«)  Sec  the  (btutes  la  Car.  a.  c.  ij*  and  xi  Ann.  c.  iS« 

X  The 
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The  King  againji  Enoch  Woodward.  Cafe  33^* 

By  Indictment.    Mlcb.  Term^  35  Car.  2.  in  B.  R.    Crown 

Side, 

^TpHE  DEFENDANT  was  Committed  by  two  juftlces  of  Natfolk^  Noncoufwrnut/* 
on  the  17   Car.   2.  c,  2.  (the    Oxford^A^)  againft  diflenting  Ante,  ifo.  aoj. 
miniflers  living  within  five  milts  of  a  corporation,  upon  oath  made  Nelfon'i  Lutw- 
of  his  being  an  inhabitant  within  the  city  of  Norwich  \  and  b:!ing 
bailed  in  the  vacation-time  by  Mr.  Baron  Atkins,  upon  an  habeas 
£erpus» 

I  MOITED,  the  firft  day  of  this  tenn,  that  his  recognizance  might 
be  difchargcd,  for  that  the  warrant  of  commitment  which  here  appears 
on  the  return  of  the  habeas  corpus  was  naught,  it  not  appearing  that 
be  had  been  formerly  a  parfon,  vicar,  or  other  beneficed  parfon,  or 
bad  been  a  teacher,  but  only  that  he  was  an  inhabitant,  and  fo  he  h 
not  within  the  words,  or  intended  proviflon  of  that  ftatiite,  which 
iras  made  againft  the  refidency  of  fuch  perfons  within  corporations  ; 
which  by  their  teaching  might  feduce  and  debauch  the  king's  liege 
fiibjedls  from  dieir  duty  to  their  fovereign  and  die  church. 

And  of  this  opinion  was  all  the  Court,  and  the  defendant  dif-       t 
^lurgcd  upon  my  motion. 

(4)  See  the  ToSention  Aa,  i  Will  and  Mary,  c«  rS« 

The  King  againji  Weaver.  Cafe  337. 

AN  order  concerning  money  given  and  collefted  for  the  repair  ifM^medeiuh 
^^  of  A  bridge:  z  certiorari  went;  but  through  the  attorney's  «fl^onneglca 
careleiDiefs  it  was  not  delivered  in  time,  and  fo  a  procedendo  went.        ^Li^^ITt©  i«- 

And  thereupon  I  moved  for  a  certiorariy  notwithfhnding  a  pro-  fcffi^n^thi    * 
eidendo  firft  had  been  granted  in  hac  parte.     In  the  book  called  the  Court  will  not 
Thejaurus  Brevium^  there  are  feveml  precedents  of  an  alias  certiorari  ^'^?^  *?  *^* 
to  remove  an  indiftment  upon  an  infufficient  return  to  the  firft,  and  "'''""'*'''• 
this /is  ♦  no  more  ;  and  in  the  office  are  feveral  of  this  kind.  *  [  33 1  J 

The  Court.     It  was  your  own  fault  not  to  deliver  the  firft, 
.and  if  you  flept  on  the  firft,  we  will  not  help  you. 


Workman,  qui  tam,  &(;•  againft  GUlard,  and  his  Wife.     Cafc  138 

CTION    of  debt  on  the  23  Eliz.    c.  i.  for  twenty  pounds  Anaaiono 
a  month  for  not  coming  to  church.     On  the  trial  the  defendant  aj  Eiif.  c  i. 

on  the  bufitnuti 

Afterwards, 


A  CTION    of  debt  on  the  23  Eliz,    r.  i.  for  twenty  pounds  Anaaiononthe 

a  month  for  not  coming  to  church.     On  the  trial  the  defendant  aj  Eiif.  c  i. 
wa$  found  guilty  for  three  months.  agiinft  a  toife^ 

ftayed  on  the  bufiatufs  coaformiaf. 
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Wo.jMAN       ^  Afterwards,  viz.  the  firft  day  of  Mchaehnas  temij  I  moved  the 

GxtiAiD.     Court,  that,  we  having  conformed^  our  plea  might  be  received  ;  and 

that  we  might  have  leave  to  enter  it  on  record.    But  as  it  fell  out  Ae 

biftiop's  certificate  was  of  the  hufband's  conformity,  and  the  ax^on 

was  for  the  wife's  not  coming  to  church. 

Coartwill  allow      Then  I  MOVED  for  a  fortnight's  time,  and  my  client  would  con- 

tr^^^u'"'    ^^^^  ^'^^^  '"  ^^""^'^  ^^^^^  ^^  ^^^>  2"^  ^^  go^  a  certificate  of  the 
u  I.  parfon  and  churchwardens  of  her  conformity ;  and  an  affidavit  like- 

wife  of  the  truth  of  the  fad^,  viz.  of  her  receiving  the  (acnunent : 
whicli  plea  was  ingrofled  as  follows. 

Pletof  con*  PosTEA  Jcilicet  die  Martis  prox.  fojl  era/tin.  Purificationis  heafa 

lornity.  Maria    virgiiiis    ifto    eodem  termino    veniunt    hie    in  cur*   pradm 

Johannes  Gillard  //  Magdalen,  uxor  ejus  in  protrtisper^ 
finis  fuis  ct  dicunt  quod  judicium  fuper  verediitum  in  aSltont  prad, 
obtent.  verfus  cofdem  Johannem  et  Magdalbn.  nddi  nen  debet^ 
quia  dicunt  quodtertio  die  Fehruarii  utu  praUrit.  eadem  Magda- 
len A   uxar  prad.  Johannis   apud  parochiam  SanSla  Maria  U 
Savoy   in  comitatu  Middlesex  conformavit  femetipfam  in  caufis 
r^liginus  fecundum  ufum  ecclejia  Anglicana  et  adtunc  et  ibidem  per^ 
Jimalitcr  accfjffit  adprad.  ecclejtam  parochialem  San^a  Maria  le  Savoy 
tn  c^M,  MiDD.  prad^  et  rcverenter  et  debite  divinum  fervicium  et 
fernmn.  Anglice  SERMONS,  tunc  et  ibidem  audivit  et  recepit  facra^ 
Vtentum  ccena  dcmini  et  fubmiftt  Jemetipfam  erga  prafat.  dominum 
rcgcm  in  dehitafua  obedientia  et  acvenit  obediens  legibus  et  ordinal 
tionibus  cccUfia  Anglican.,  prout  per  certificationcm  fub  manu  reve^ 
rendijftmi  in  Chrijio  patris  Henrici  permijjione  divlna  epifcopi  Lcndon, 
it  cum  figilloj'uo  authentico figillat.  curia  hie  perolct.  it  ojiinfn  liquet 
Certificate  of       (cujus  quidem  cerfijicationis  tenor  fequitur  in  hac  verba.  ^  *Jffl  Thcfe 
conrormity.        u  ^s^  (q  Certify  whom  it  may  concern.  That  h.iviiig  received  a 

*  r  33*  J    **  certificate  under  the  hands  of  Lawrence  Pococky  curate  of  the 

**  Savf^y  parijh  in  the  Siramlj  In  the  county  of  Alidd/tfexj  and  diocefi 
**  of  Lcndofiy  and  of  Stephen  Palmi'r^  and  Ratidzlpb  Crojj'cy  church- 
*'  wardens  of  the  laid  pariih,  bearing  date  the  <ourih  day  of  this 
**  inttant  Ftbruaryi  that  John  Gillard  and  Alagdalcn  his  wifir,  in- 
**  habitants  of  Bromfidd  in  the  county  of  SomcrUt  (heretofore  dif- 
**  fentcrs  from  the  public  fervice  of  the  church  o(  England)  do  now 
"  conform  to  the  liturgy  thereof,  by  duely  frequenting  the  lame  at 

*  *'  the  time  of  divine  Tervice  and  kmion,  and  fobcrly  and  gravely 
**  behave  themlelveb  thei-e  as  penitent  converts;  and  that  the  third 
•*  of  Ftbruary  infant,  the  feid  Magdalen  Gillard^  did  in  the  (aid 
"  Savoy  chuuh  n.'ccivc  the  blcflcd  facramcnt  of  the  Lord's  Supper, 
*'  at  the  hands  of  the  faid  Air.  Lazvrence  Pococky  according  to  the 
•*  liturgy  of  the  church  oi  England :  and  being  very  well  dTured  of 
•*  the  integrity  of  the  faid  Mr.  Pococky  I  do  verily  believe  the  frid 
"  certificate  to  be  true  in  every  particular :  in  witness  whereof  I 
••  have  hereunto  fct  my  hand  and  feal  the  4th  day  of  Februaryy  in 
*^  the  year  of  our  Lord  God  1683."  Et  iidcm  Johannes  Gil- 
lard et  Magdalen  A  uxor  ejus  ulterius  dicunt  quod  po/ifubmij^nem 
et  conformitatem  Juas  prad.  in  forma  pra:di£f.  fa£l.  eadem  AIag- 
DALENA  in  fua  confcrmitate  et  debita  obedicntia  continue  psfteafH 

cumam 
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tundum  leges  et  JIatut.  hujus  regni  Anglia  regia  majiflati  pradiSf.     Work  maw 
€$miinuavitj  et  adhuc  rcmanety  etfic  retnamrc  et  continuare  intendit  ;      GilT*aii«. 
fua  omnia  et  fingula  prafaU  Johannes  et  Magd ales,  tarati funt 
verificare  prout  Cur\  ^c.  :  unde  pet.  judicium ;  et  quod  ipjt  iidem  Jo- 
hannes et  Magdalen,  de  a^ione  prad.  necnon  ab  omni  procejj'u 
fiperindiper  Cur.  hie  dimittantur.    Bartho.  Shower. 

Which  pica  in  Hilary  term  following,  I  prayed  might  be  re- 
ceived. 

But  THE  counsel  for  the  plaintiff  of^{cA  it,  Ciying  it  was  not 
allowable  in  an  adtion. 

But  the  Court  thought  it  a  good  plea.— The  Court  however 
made  us  pay  the  plaintiif  his  cofts,  laying  it  was  their  indulgence  that 
gave  us  leave  to  conform  here ;  we  ought  to  have  done  it  in  our  own 
diocefc.  So  at  laft  we  paid  him  his  colbs,  and  our  plea  was  received) 
and  we  entered  it  on  the  roll,  and  there  was  an  end  of  the  fuit* 

*  Fountain  againft  Guavers.  Cafe  339, 

Trinity  Terntj  33  Car.  2.  Roll  378.  *  I  333  ] 

COVENANT  on  an  indenture  of  a  grant  of  a  rent-charge  to  if  the  grantor  of 
the  plaintiff^  with  a  provifo  for  entry  into  the  lands  till  &tis-  a  rent-charge 
faftion,  &c.    The  defendant  pleads  that  the  plaintiflF  entered  and  "h*!™"  h'i  ^"^ 
was  polleffed,  &c.    The  plaintiff  demurs.  <«  y^^  and  ex- 

Mr.  Holt  for  the  plaintiff.  He  ought  to  have  pleaded  a  diffeiftn^  •«  pay^  &c." 

or  at  leaft  an  expulfion :  he  cited  Coulter* s  cafe  (tf ),  a  bare  entry  will  «>  »«'<>I*  »^  «•- 

notfufpend  the  rent-charge,  for  it  might  be  by  confent,  Z>tfrr// v.  ][! , JlJ*ft  Ih^  «- 

Jndrews  {b).     Lloyd  v.  Bethel  {c).     Lord  Berkley* 5  cafe  (rf),  cited  ccutor,  for  tent 

obiter^  a  cafe  of  Cook  v.  Cook  {e).  They  plead  it  to  avoid  a  debt,  and  accruing  after 

therefore  ought  to  be  ftrift  (/).    Perhaps  they  will  fey  it  was  a  Jj^*!^' V/ "*"* 

rightful  entry ;  that  cannot  be,  for  wre  had  diftrained,  which  hinders  though' the 

us  from  entering ;  we  took  our  eledion  [g).     Befides,  by  the  very  graatce  bad  en- 

deed  wc  could  not  enter  without  demand  on  the  thirtieth  day,  which  tol^dfilfc  U^ 

is  not  {hewn,  and  fo  our  entry  could  not  be  lawful.  the  deed,  for 

rent  arrear  pr^ 

Mr.  Pawlet  e  contra^  cited  the  cafe  of  Peto  v.  Pemberton  (A),  vioustothc 

He  (hall  never  be  admitted  to  come  and  fay  that  he  entered  wrong-  <**^^^  ®^  ^ 

fully,  when  we  come  and  fet  forth  the  grant  and  the  entr)r,  and  that  V^T^q 

rent  was  arrear,  and  that  they  entered  virtute  conceffionis :  all  the  5]  q[  skb.'i4l 
requifite  circumlhnccs  (hall  be  intended,  for  they  lie  in  their  co- 

nufance:  belides,  the  covenant  is  folvere  the  faid  rent,  which  (hall  Co.  Lit.  3x3, 

not  be  intended  to  heirs  and  executors  j  and  "  quod  ipfejhlvef*  is  the  i  <-'<>•  5*- 
fame,  which  cannot  reach  further  therefore  than  his  life :  the  infini- 
tive mood  is  alv.a)s  Angular  or  plural  according  to  the  word  that 

(«)  5  Co.  30.  (0 

{h)   1  R'»lt  Abr.  13S.  BnJg.  55.  (/)  Palm.  150. 

(f)  Plovvd.  233.  {g]  Pennant'i  cafo,  3  Co. 

{d)  Lauh.  I  ;4.  i^b)  Cio*  Car.  i\^i% 

Vol.  II.  Z  goes 
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FouvTAisi  ^oes  before  ^  as  <<  Pitrwn  prmnifejfe Jilheri^*  refolve  it  into  Ae  petal* 

G    *fiKt  ^^  ^^  fubjiui£tive  mood  with  quad  ox  ut^  and  it  muft  be  qwdphM\ 

VATEK  .  .^  .^  ^  j^^^^    jj^  covenants  «*  to  pay ;"  as  to  the  words,  ^fir  Um^ 


(*  felfj  bh  harsy  bfcJ*  they  do  obfig^  then))  and  have  their  office  t» 
inake  good  what  Qtoi  did  undertake  to  do  in  his  life-time  (1).    Be-  . 
*  [  334*  ]  f^^^  *  i>^  ^c  declaration  it  lays,  the  executors  nee  alia  perfanaf^* 
feJJionaU  foherurU  \  he  ought  to  have  (aid  mc  bmndis  out  ajSgnatt, 

Wythens  Juftice^    As  to  the  laft  queftion  Mr.  PawUty  we 
muft  meafure  the  lien  of  this  covenant  by  the  eftate  in  the  rent,  and 
Co.  Iau  %i^  b.  cjcpofition  (hall  be  made  of  4eeds  fometimes  oootrary  to  grammatical 
^nftrudion,  &a 

MJQumaiur^ 

m  Dyer,  114.  354«   Cra  E1U«  ^y    Bid«T.  the  Dean  «adCliJi|ptK  of  ¥rui46^ 
|Co.  %^    I  RoU  Abr.  5Si. 


vauf 


Hilary  Term, 

The   Thirty-fifth  and   Thirty-fixth  of 
Charles  the  Second, 

I  N 

THE     KING'S    BENCH. 


Sir  George  Jefferies,  tCnf.  Chief  Ju^e. 


Sir  Francis  Wythens 
Sir  Richard  Holloway 
Sir  Thomas  WalcoT; 


«s,  Knf.  1 

^AY,  Knf.      [  ^ujiices. 

,  KnU  J 


Sir  Robert  Sawyer,  Knt.  Attorney  Generah 
He  AN  AGE  Finch,  Efq.  Solicitor  General. 


The  King  againft  Coney  and  Obriam  q^  ^ao. 

rW^HE  DEFENDANTS  having  been  conviaed  and  attainted  of  iionier  nir  he 

I     murder  at  the  Old  Bailey  the  laft  (effions,  came  here  to  pardoned,  au 
pj^  their  pardon,  which  had  not  the  word  murdrum  in  it,  but  only  ^J^^^"^^ 
ftloniam  it  interfe^ionem.  Infcftrf. 

And  it  was  doubted  by  the  Court  if  it  were  goodi  and  after  lia  skSfiS* 
two  or  three  days  confideration  the  pardon  was  allowed.  i  Ler.  8.  ikT* 

%  Mod.  53. 

And  fo  had  been  feveral  in  this  Court,  and  one  or  two  on  iblemn  T.  Jooei,  56. 
debate,  and  for  eight  or  ten  years  paft  the  word  «  murdrunf^  has  s^Sl?Zf * 
been  generally  omitted ;  and  with  a  nw  ohftante  (a)^  the  flatute  of  U  R».  aie, 
13  Rtch.  2.  c.  I.  it  has  been  held  good  i  and  fo  was  it  in  this  cafe.     ^37- 

^  I  Hale,  46i. 

SBac.Abr.8oC. 

(«)  See  1  Ym.  ft  Maiy,  fefi;  a.  c.  t. 

Za  fiAbcf 
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Cafe  341. 

•  c  33s  ] 

Baii  not  liable 
for  mote  than 
the  dilkntWjtu 
Antr,  18^. 
1  Sid.  3S6. 
%  Krb.  450* 
J  Bac.Aor.  415. 
1  Com.Uig.690. 


See  Tida*9 
PraAice^  131. 


*  Babcr  agah:fi  Edwards  and  Woodall,  Bail  for  Overton* 

'T'  H  E  DEFENDANT  wos  arrcftcd  in  an  a£tion  of  n^'o  hundred 
pounds,  and  bail  is  put  in  thereto,  then  the  plaintiff  delivers 
two  declarations,  one  for  two  hundred  pounds,  and  another  for  five 
hundred  pounds. 

And  upon  motion  the  qucftion  was.  Whether  the  bail  ihould  be 
liable  to  any  more  than  the  adlion  they  were  bail  in  ? 

And  resolved  by  the  Court,  that  they  fhould  be  bound  no 
further ;  ajid  that  it  was  unreafonable,  and  it  would  be  mifchievous 
to  the  bail  when  they  think  they  are  only  bound  in  one  action,  to 
have  icveral  declarations  delivered  hji  the  by  to  charge  them :  in  the 
cafe  of  habeas  corpus's  they  have  lately  adjudged  [a)  them  bound 
only  for  thofe  caufcs  removed  from  below,  &:c. 

But  now  quarc^  If  a  man  be  arretted  in  one  aft  ion  of  two  hun- 
dred pounds,  and  the  plaintiff  afterwards  declare  in  the  (ame  action 
to  five  hundred  pounds,  and  recover  by  verdict  five  hundred  pounds  ; 
ihall  the  bail  be  liable  only  for  two  hundred  pounds,  or  for  tlie  five 
hundred  ppunds. 

In  the  Common  Pleas  they  take  the  bail's  recognizance  in  a 
fum  certain  to  anfwer  the  coruUmnatkny  or  render  the  defendant's 
body  to  prifon. 

Memorandum.  That  notwithftanding  this  new  rule  the  prin* 
cipal  Hands  liable  to  all  declarations  by  the  by  as  formerly, 

(a)  Richardfon's  cafe,  ante,  iSz* 


Cafe  342, 


The  King  agawji  The  Earl  of  Danby, 


'T^IIE  defendant  having  been  a  long  time  in  the  Towfr, 
by  commitment  of  the  Lord's  houfcy  grounded  on  an  impeach- 
ment of  the  Csfjvnons  for  treafon,  was  brought  hither  again  on  his 
hfilcas  isrpusy  as  he  had  been  fcveral  times  before,  and  refufcd  to  be 
bailed. 

Mr.  Wallop  now  moves  for  him :  The  fuperiority  of  the 
Lords  cannot  hinder.  I  am  Aire  here  and  there  the  *  proceedings 
aie  all  ccram  rt^r.  The  judgments  here  and  there  are  the  king's 
judgments.  This  Court  has  a  double  jurifdiction.  First,  A  pri- 
mary direct  jurifdiction.  Secondly,  A  fecondary  jurifdidlion  to 
corrcft  the  errors  and  defefts  of  others,  and  when  the  firft  is  waiit- 


Az-iffr  of  the 
reilm  commic- 
trrf  by  rhr  JfcaJ' 
4f  Lffn/if  on  tin 
imprnchment 
«'jrrici  up 
•I);  irinl  him  by 

xnavy  on  the 

/cHion  btMng 

prorogurd,  or 

the  parll.imcnt 

<!ijTilvcii,  k- 

bailed  by  thr 

eeurt  -/  Kind's 

B.nch^  t »  appear 

9t  the  bar  oj  t:ic  f  Ir  uiV  of  LnrJ^  on  tb*  fivi^  day  of  the  cnfuing  fcflion,  or  meeting  of  parliament.  S.  C. 

Skin.  56.  162.     S.C.  '  Si,  Tr.  t-*?-      i  N^od.  1.14.     12  Mo.I.  441.     i  Lvi.  Ray,  603.     2  Ld.  Ray.  789. 

xio^.     3  Pter  Wmo.  154.     I  Ci.  Riy.  757.     1  Bac.  Abr.  224.     a  Hawk.  F.C,  ch.  15.  f*  73. 
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ing  die  other  mav  be  had  :  hahetur  ex  obliquo  quod  mn  habetur  in      TM^JCI^• 
Jire^c:  he  citecl  2    Ifi/i»  83,  23.   and  Keilway^  106.  and  Cuke^s      EaTJ  or 
Comment.  (<?)  where  he  fays,  "  Piacita  curia  fiiperioris  non  fequen^       Dan  by. 
tur  curiam  inferiorem^^  unlefs  there  be  a  failure  of  juftice,  which 
there  muft  l>e  here  unlcfs  your  lordihips  do  reh'eve  him.     He  cited 
Otq.  Jac.  356.  543.  Lamb.  Archaion.  1 1 9.  2  Inft.  408, 

Mr.  PoLLExrEN  of  the  fame  fide,  firft  taking  my  Lord  Danby\ 
pardon  out  of  the  cafe,  whether  or  no  his  being  impeached  and  the 
parliament  diflblved,  he  may  not  be  bailed.— -First,  7'his  is  a  judi- 
cial proceeding  in  parliament,  and  not  relating  to  their  legiflativc 
power;  now  during  no  parliament  this  is  the  fuprcme  court  in  being 
for  the  defence  of  the  king's  prerogative;  and  by  the  diflblution  of 
the  parliament  all  the  judicial  proceedings  there  are  difcontinued, 
and  the  inferior  courts  are  let  into  their  jurifdiftion.  The  Year 
Book,  I  Hen,  7.  pL  19.  fays,  if  the  parliament  be  diffolved,  the 
proceedings  are  difcharged :  he  cited  Cro.  Jac.  341.  Latch,  57. 
Noy^  j6.  It  is  true,  there  have  been  fome  orders  of  the  Lrord's 
Houfe  fince  to  the  contrary,  but  that  cannot  make  any  alteration  of 
the  law;  and  the  praftice  is  fo.  Though  proceedings  in  mfcrior  courts 
are  fuperfeded  during  their  feflion,  yet  upon  a  diliblution  they  pro- 
ceed here  below :  and  fo  is  the  law  and  fo  is  the  practice,  and  this 
is  fo  in  cafes  originally  beginning  there.  If  any  perfons  are  com- 
mitted upon  complaints  there,  when  the  parliament  is  diflblved  they 
have  always  been  difcharged :  the  cafe  of  Fitzkarris  did  go  much 
further,  and  if  that  impeachment  did  not  hinder  this  Court  from 
tryingj  fure  this  will  not  hinder  from  bailing :  you  bail  here  though 
you  cannot  try  here,  though  the  i\\A3  are  triable  other  where,  as  for 
murders  or  felonies  committed  in  Irelandy  or  on  the  high  fea :  this 
Court  has  the  general  care  of  the  king's  prerogative  and  me  fubjedls  •  *  [  337  J 
liberty.  Co.  Lit.  289.  'Till  within  feven  years,  thcrre  was  never  any 
fuch  queftion :  the  Lord  Shaftfbury*s  cafe  was  when  the  parliament 
was  fitting,  and  only  adjourned ;  Lord  Stafford* s  cafe  (A)  was  upon 
a  prorogation  to  a  day  certain :  befides,  we  have  a  pardon  to  this 
very  impeachment,  >^ich  is  cert:iinly  good.  In  the  fourth  of  Charles 
the  Firft,  Mainwaring  was  impeached  and  yet  pardoned  (r).  In 
13  Edw.  3*  it  is  defired  there  that  no  pardon  ihould  be  without 
confent  of  parliament  (^).  The  caufe  we  infift  on  of  his  being 
bailed,  arlfes  from  the  parliament,  viz*  the  diflblution ;  for  during 
the  feiSon  we  had  no  colour  to  defirc  it,  for  then  we  might  be 
brought  to  anfwer,  but  now  we  caimot :  in  Rujbiuorth  (^),  as  to 
the  order  of  the  Houfe  of  Lords  of  the  ninth  of  March^  '679,  that  is, 
^  that  all  impeachments  (hall  ftand  injlatu  quo ;"  not  that  all  im- 

(«)  See  the  Commentary  on  the  twelfth  51  Edw.  3.  Remembr.  9.   Parliam.  Roll- 

chapter  of  Magna  Charta>   %  l^id.  21  Rich.  2.    2d  part  Mcmbr.  13.    17 

p.       .  Parll.imrnt  Roll. 

{f>)  Raym.  381.    See  alfo  Garth.  131.  (</)  Rich.  2.  PleiTington^t  cafe,  %  H«n. 

and  2  Hawk.  P.  C.  4.    z  lr.:l.  187.    4  loit.  72. 

(r)  Cotton^t  Records,  138  ;  the  ftatut:  (r)  Page  607. 
X\  Rich.  2.  G.  3.    Rallji's  Old  SutuUs, 

Z  3  pcachmtfits  , 
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Thi  Kim o  peachments  and  comnutments  (hall  (/)•  Impeachment  and  com* 
XAfcL  OF  tnitnient  arc  not  fo  nearly  linked,  the  one  is  not  an  incident  to  the 
Dasbt.  other;  for  this  lord  was  impeached,  and  not  committed  till  the  next 
parliament ;  and  fo  was  my  Lord  Scroggs*s  impeachment,  and  yet 
not  committed  at  all :  the  commitment  is  not  <<  tiU  he  be  difchargcd 
*'  by  this  Houfe,"  but  "  till  he  be  difcharged  by  due  courfe  of 
•*  law."  This  Court  has  jurifdiftion  of  the  caufc  originally. 
Priuhard  was  committed  by  the  Houfe  of  Lords,  and  on  a  proroga- 
tion difcharged  {g).  Okry^  BcniiSj  and  Corbet  were  attainted  in 
parliament,  and  brought  over  from  beyond  the  feas ;  the  parliament 
was  prorogued ;  the  record  was  removed  by  certiorari  to  the  Chan« 
eery,  and  from  thence  by  mittimus  hither ;  and,  upon  this,  execution 
awarded,  &c.  During  the  fcflion  there  could  not  be  any  proceed- 
ing ;  yet  in  the  abfence  of  this  parliament  an  authority  was  dele- 
gated upon  this  Court. 

At  laft  PER  TOUT  LE  CouRT  he  was  bailed  to  appear  at  the 
Lord's  bar  the  iirft  day  of  the  then  next  parliament  (h).  And  the 
next  day  my  Loid  BeUifyfe^  Lord  Pozvisy  and  Lord  AruruUU  were 
alfo  bailed  (/). 

•  [  338  ]  *  Memorandum,  That  at  the  next  parliament,  which  was  in  die 
iirft  year  of  Jatnes  the  Secov  /,  they  ap))cared  and  were  difcharged. 
And  it  was  noted  in  the  Lord's  houle^  that  a  prorogation  difcontinued 
all  proceedings  there. 

if)  Cro.  Jac.  381.  {h)  1  Srite  Trials,  tk^ 

[j)  Pritcliani*!  cafe,  EiAcr  tenOy  1 6  (i)  a  Sute  Trials,  750. 

Cv.a.  B.R. 


Cafe  343.  Hoare  againji  Clenncnt, 

^jk^rtltyjo-     ^HE  DEFENDANT  Jibels  in  the  Mnirabt  zgSLmH  a  fhip,  and 
6  Mod'"*  ^^^  //irr/i  the  mafter  of  her,  and  Smith  her  late  owner,  and 

79.     '"'*^'  Hoare  my  client,  the  plaintifF,  now  owner,  for  fails  and  other  ne- 
I  Lev.143.s67.  ceflaries  found  to  the  ihip  in  168 1. 

X  Salk.  31*33, 

34. 424.  The  plaintiff  fuggefts  the  ftatute  of  1 3  Rick  2.  J},  i.  c.  5.  and  that 

the  materials,  work  done,  and  contradl  made,  and  every  thing  con- 
tained in  the  libtl  were  done  on  land,  and  notfuptraltum  mare\ 
and  that  in  July  laft,  after  the  time  fpecified  in  the  M)^,  the  plaintiff 
bought  the  ftiip  cuni  omni  apparatu  for  a  confidcrable  fum  of  money 
at  land. 

This  fuggeftion  I  drew ;  and  thereupon  I  moved  for  a  probiUtjotty 
for  though  the  fails  were  for  the  fliip,  and  done  about  it,  yet  they 
were  not  abfolutely  neccffary,  nor  was  it  in  a  voyage ;  fo  that  the 
I  Salk,  34,  35,  libel  is  not  for  any  fuppofcd  hypothecation  by  the  mafter  in  a  time  and 
cafe  of  urgent  neceiHty :  befides,  we  bought  iicr  upon  land  with  aQ 
her  furniture,  and  the  defendant  has  his  aoion  at  law  upon  his  con- 
trail, and  for  his  wares  fold ;  and  in  Crd.  Jac.  514.  is  an  expre& 

cafe^ 
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tale,  FiJit  f^  Blague^  a  Ihip  lying  at  anchor  is  not  within  the  ad-        Hoais 

mixal's  jurifdiftion  :  here  was  the  cafe  of  Meuxin  f^  PinJUminian^     Clxmivt* 

about  laft  term  was  twelve  months,  in  which  mj  Lord  Jefferibs 

was  then  of  counfel,  and  a  prohibition  was  granted  after  feveral 

debates  upon  this  very  fuggeftion  :  in  tlie  cafe  oK  Leigh  v.  Burleigh^ 

Oweny  102.  is  a  cafe  much  like  this  >  A  mailer  of  a  (hip  buyg 

fiuls,  doths,  and  other  things,  and  they  were  delivered  to  him  a-board 

Ids  flup  that  was  In  the  Tnames^  and  a  prohibition  granted,  becaufe 

€orpus  com.    Befides  it  appears  here,  and  that  by  their  own  libel,  that 

the  ihip  was  in  a  port,  and  that  we  had  bought  her  fince ;  and  this 

cafe  is  exprefsly  within  the  words  of  the  refolution  of  the  admhiJ 

jurifdi£tion  in  Cro,  Car.  2i6.  it  is  in  the  (dd  *  edition,  but  not  in  «  [  3^^  1 

th^laft;  and  it  is  in  Hughes  Abr,  that  a  prohibition  ousht  to  go: 

the  cafe  was,  that  fails  and  other  goods  were  delivered  on  beard  m  z, 

port;  then  die  owner  fells  her  with  the  furnitui  j,  .ir*d  t!ie  old  owner 

and  the  mafter  run  away,  and  they  wOuld  fuddle  the  buyer  with 

thefc  things  in  the  admiralty;  whereas  no  action  lies  at  law  for 

the  fame. 

Mr.  Jones  on  the  other  fide  would  have  had  u»  put  in  I}ail  here 
for  the  defendants  in  the  Admiralty.  I  offered  it  for  ourfelves,  for 
we  had  nothing  to  do  with  any  other  perfon.  We  had  bought  the 
Ihip  and  paid  for  her. 

At  length  a  prohibition  was  granted  as  to  the  Chip,  and  my  client 
Hoarfy  is^c. 


The  King  againfi  Sncad.  Cafe  344» 

KiNO*s  Bench.    Mchaelmas  Termy  35  Car.  2.    Roll  68. 
Crown  Side. 

ILf  IDDLESEX  to  wit.    Be  it  remembered,  diat  at  a  general  indifhiiciit  fbr 
^       quarter  feffion  of  the  peace  of  our  Lord  the  King,  holden  «*»*^r»  *•• 
for  the  county  oi  Middlefex^  at  HicKs's  Hall,  in  Saint  Johffs 
Streety  in  the  county  aforefiud,  on  Monday^  to  wit,  the  ninth  day  of 

?^ulyy  in  the  thir^-fifth  year,  &c.  before  William  Lord  Craven^ 
ir  William  Smithy  Baronet,  &c.  bv  the  oaths  of  IVHUam  Cocker^ 
A.  B.  C.  D.  isfc.  good  and  lawful  men  of  the  county  aforefiiid, 
then  and  there  fworn  and  charged  to  enquire  for  our  iaid  lord  the 
king,  and  the  body  of  the  county  aforefaid,  it  was  prefcnted  in 
manner  and  form  as  appears  in  a  certain  indidtment  hereto  annexed; 
that  is  to  fay,  The  jurors  for  our  lord  the  Icing,  upon  their  oath, 
prcfent,  &c.  That  whereas  on  the  fourteenth  day  of  Februaryy  in 
the  thirty-firft  year  of  Charles  the  Second^  Greenhill  Dudley  was 
intrulled  by  Chrijljpher  Trujpj  and  Clement  HeddlngtoKy  with  divers 
quantities  of  timber,  the  fame  as  a  factor,  for  their  bed  advantage 
to  fell  and  difpofe ;  and  that  the  faid  Dudley  authorized  Smad  by  a 
certain  inftrument  in  writing  to  fell  them  for  the  ufe  aforefaid,  and 

Z  4  received 
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The  Km  o      received  an  inventory  with  abend  to  render  a  true  account;  and 
Snkad.        ^^  f^>^  Dudley  delivered  the  faid  writing  to  one  Chmtfcy  to  be  carried 
to  an  unknown  pcrfon  for  the  ufc  of  the  faid  Trujp  and  Heddingtoni 
and  the  faid  Snend  and  Chaufi  being  perfons  of  ill  fame,  and  intend- 
ing to  deceive  Truffe  and  liedTinpon  of  the  faid  timber,  he  the  faid 

*  [  3+^  ]     jJcnry  Chaufe  d<.-livercd  the  faid  writings  to  the  faid  Sncady  ♦  where- 

by a  true  account  of  the  faid  timber  could  not  be  had,  to  the 
damages  of  the  faid  Dudley^  T^'f^'^^j  and  Hediiington^  and  contra 
paceniy  Scc» 

See  5  Co.  72,  I  MOVED  to  qua(h  this  in.Iiilmcnt,  the  matter  thereof  being  a 
Paich?  2  W.  &  ground  for  an  adion  on  th:'  culL'  and  no  more ;  for,  at  this  rate,  all 
M.  B.R.  l»sunc  aiiions  may  be  turned  into  inJiv^tmciits.  I'his  concerns  only  the  in- 
V.  Partridge.  tereft  of  a  particular  pcrfon  ;  and  for  a  private  wrong  an  indiftment 
lies  not ;  no  more  does  it  for  a  Jiui lance  to  an  horfeway,  unlefs  it  be 
an  highway,  as  is  Madox^s  cafe  {a).  This  is  merely  a  breach  of 
truft,  which  properly  belongs  to  the  chancery  jurifdidion.  In 
RoWs  Abridgment  (b)  the  firlt  cafe  is  much  like  this  j  an  appren- 
tice, having  got  a  fingle  woman  with  cliild,  abfconds,  and  a  warrant 
is  fued  againit  him,  and  J.  S.  knowing  of  the  warrant,  receives  and 
comforts  him,  fo  that  he  could  not  be  apprehended,  and  adjudged  not 
punifliable,  it  not  being  a  warrant  for  treafcn  or  felony :  as  well  as  this 
any  carrier  may  be  indicted  for  lofing  the  goods  wherewith  he  is 
intruded:  fuppofe  a  fadtor  havintj  received  a  bill  cf  lading  oi  goods, 
ihould  deliver  the  fame  to  the  mafter  of  the  (hip,  whereby  the  matter 
becomes  lefs  chargeable  with  the  goods,  and  the  owners  happen  to 
lofe  them,  yet  I  hope  this  will  be  no  oftencc,  becaufe  a  truft  repofed 
in  the  party,  and  he  is  no  officer,  nor  docs  it  any  way  concern  the 
republic,  liven  in  cafe  of  a  deceit  an  indictment  will  not  lie  where 
the  perfon  injured  repofed  a  confidence  in  the  party  by  intrufting 
him.  So  it  is  for  goods  of  the  party's  own  delivery  j  if  I  fell  them 
this  will  not  be  an  offence,  for  the  law  takes  no  care  to  punifli  a 
man  for  the  breach  of  a  truft  repofed  by  the  party,  and  not  by  the* 
law.  There  is  a  vaft  difference  between  this  and  a  cheat  in 
trade  J  for  the  public  is  concerned  in  the  male-adminiftration  of 
trades  and  handicrafts :  [c)  a  devajlavit  in  an  executor,  may  with 
more  colour  be  punifhed  as  a  crime  than  this;  and  the  like  of 
guardians  min>ehaviour,  becaufe  there  is  a  confidence  repofed  in 
them  by  the  law ;  nay,  a  man  may  be  puniflicd  for  ipending  money 
borrowed,  per  quod  he  difables    himfwif  to  repay   his  jult   debt?, 

*  r  34'   ]     *  for  he  is  not  intrufted  by  the  law  in  this  cafe,  to  rc-delivcr  thefc 

writings.  It  is  the  duty  of  every  artificer  or  tradcfman,  antecedent 
to  his  being  employed  by  a  particular  perion,  to  ufc  his  art  duly  and 
juftly  as  he  ought.  But  it  is  not  my  duty,  antecedently  to  my  un- 
dertaking, to  do  as  J.  S.  orders,  impowers,  or  entrults  me  to  do. 
Deceitfully  to  help  and  aid  a  debtor  in  abfconding,  or  avoiding  the 
payment  of  a  true  debt,  whereby  the  creditor  is  hindered  or  cheated 


(.1)  Cro.Fi;i.  63.  (0   Sff  Rpx  V.  Whrit^-y,  2  Burn,  ii: 

(* ;  a  Roll  Abr.  "  In«!^amfn^''  75.      S.  C.  1  B:ack.  Rrp.  275. 


cf 
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of  his  debt  will  not  be  a  crime  indi£bble.  To  make  an  offence  there     The  Kiva 
muft  be  a  breach  of  fome  duty  which  I  am  obliged  to,  as  the       sxiAi. 
pre&rvation  of  the  peace,  maintenance  of  trade,    fafcty  of  tra* 
veiling,    or  the  like:    bdidcs,  the  owner's  confent    purges    the 
offence ;  as  if  he  deliver  me  a  horfe  with  his  own  hands,  1  am  not 
indi£bibie  for  a  trefpafs  if  I  kill  him.     Suppofe  two  men  having  a 
controverfy  about  the  property  of  goods,  (hould  deliver  them  to  See  6  Mod. 
me  to  keep  fafc  until  an  arbitration  be  -ended,  or  a  wager  detenftined,  4»'  6i-  !©> 
and  I  deliver  them  to  him  that  has  not  the  right,  and  this  with  J*^Saik^*' 
a  cpnfederacy  between  him  and  me  to  the  damage  of  the  other,  an  286.  379. 
a^on  will  certainly  lie  againft  me,  but  fcarce  an  indidiment,  which 
is  very  near  our  cafe. 

But  THE  Court  thinking  it  a  fraud  would  not  quafh  it,  but 
ordered  us  to  try  it  that  the  fa£t  might  appear. 


Eaftcr 
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The  Thirty-fixth  of  Charles  the  Second, 

IK 

THE     king's     bench. 


Sir  George  Jefferies,  knt.  Chief  Juftice. 

Sir  Francis  Wythens,  Knt.      "j 

Sir  Richard  Holloway,  Knt.     Kjuftices. 

Sir  Thomas  Walcot,  Knt.  J 

Sir  Robert  Sawyer,  Knt.  Attorney  General. 
Heanage  Finch,  Efq.  Solicitor  General. 


Day  againft  Wyman#  Cafe  345« 

ERROR  on  a  iudgment  in  die  court  of  Common  Pleas.  The  Infant  tppean 

defendant  in  the  aftion  affigns  for  error,  that  he  was  within  ^l^^T 

age,  and  appeared  bv  attorney  andcondudes,  Et  hoc  paratus  eft  vi-  TkoVU^}^^ 

rifican  prout  Cur^^  ice.    The  plaintifFreplies  In  nuUo  eft  erratum.  747.  pL  13. 


3  Cro*  4a* 


Lotir* 
30s. 


Car  V.  Barker  {a)^  the  iame  exception,  and  King  v.  Goffer  [h)y  and 
Hancock  v.  Pmt  (r),  and  Hill  v.  Boomer  {i). 

Mr.  Pollexfen  #  contra.     That  in  nullo  eft  erratum   l£& 
helped  it. 

And  THE  Court  inclined  (b  too. 

Sed  Aijemmatur. 

i«)  Cro.  JaC.  250.  (i)  Trinity  tern,  30  Car.  %.  in  the 

h\  Yelv.  s<*  KiAf^s  Bench,  Roll  951, 

(f)  I  $14,419. 

Blackway 
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Cafe  346. 


Blackway  againft  Betton. 


An  idminiflra.     A  DMINISTRATOR  brings  an  action  of  trover  for  a  convor- 

toWr"on'*.  "^  fion  in  his  own  time,  andis  nonfuit :    " 

cua\er(ionjn  his  Cofts 

win  time  iball  q'xIq 

'•i'*'^-  Latch.  220. 


,  The  drfendaiit  (hall  have 

Is :  ruled  fo  by  the  whole  Court,  and  fo  adjudged  in  the 
e  of  Akey 'u.  llcardy  Cro.  Car,   219;  and  JVorjiddv,  JVorfitld^ 


{a)  But  fee  Peac-»ck*s  ci(r,  J^ne^  29. 
Bull  V.  Palmer,  2  I-tv.  16  v  i  tlic  talc  ot 
Mafon  V.  Jackfuny  3  Luv.  Co.  i.A-.'i<i  j  and 


in  the  cafe  of  Cockerill  y.  Kinfilon^  4 
Term  Rep.  af7. 


Cafe  347. 


The  King  againft  Strange. 


•  [  343  ]    King's  Bench.  Eajhr  Tt-n/i,  36  Car.  2.  RgU  g^*   Crown  Sidr 


InJiAment  for 
creeling  a  cot- 
tage cunu-ary  to 
the  31  £li£. 
c.  7.  mutt  ftate 
that  there  were 
Bk>t  four  acres  of 
land  annexed  to 
it. 
iUttaSo. 


T^ E VO N  to  wit.  Be  it  remembered,  that  at  a  general  quarter 
fcflioiis  of  the  peace  of  the  lord  the  king,  holden  at  the  Ca^k 
of  Exeter^  in  and  for  the  county  of  Devon  aforefaid,  on  the  fifteenth 
day  of  January^  in  the  thirty-fifth  year  of  the  reign  of  the  lord 
Charlt's  the  Second^hy  the  grace  of  God  of  £«^A7;/rf,  Scotland^  France^ 
and  Ireland^  king,  defender  of  the  faith,  &c.  before  John  Bearcj 
John  ^dcJt^  Gilbert  Tardy  and  Hugh  Stafford^  Efquires,  and  others 
their  fellows,  jufticcs  of  our  faid  lord  the  king,  affigned  to  keep  the 
peace  in  the  county  aforefaid,  and  alfo  to  hear  and  determine  divers 
felonies,  trefpafles,  and  other  mifdemeanors  committed  in  the  fame 
county,  upon  the  oath  of  twelve  jurors,  good  and  la\\ful  men  of 
the  county  aforefaid,  impanelled,  (worn,  and  charged  to  enquire  for 
our  faid  lord  the  king,  and  the  body  of  the  county  aforefaid,  it  was 
prcfcnted,  that  IFakcr  Strauge  the  elder,  of  the  city  of  Exeter^  in 
the  county  of  the  fame  city,  heUiar^  on  the  tenth  day  of  December^ 
in  the  thirty-fifth  year  of  the  reign,  &c.  with  force  and  arms,  &c.  at 
the  pariih  of  St,  Le0nardy  within  the  county  of  Devon  aforefaid,  a 
certain  cottage  there  before  that  time  unlawfully  erected  for  habi- 
tation from  the  tenth  day  o(  Decernbery  in  the  year  aforefaid,  by  the 
fpace  of  one  whole  year  from  thtnce  next  following,  unlawfully  held 
and  continued  in  manifeil  contempt  of  the  faid  lord  the  now  king, 
againft  the  form  of  the  ftatutc  in  fuch  cafe  made  and  provided)  and 
alio  againft  the  peace  of  the  faid  lord  the  now  king,  his  crown  and 
dignity. 

I  MOVED  for  the  quafhing  this  indiilment,  bccaufe  it  does  not 
fay  there  werd  not  four  acres  of  land  allignod  thereto,  which  if  there 
were,  it  is  no  offence  within  the  ftatute  againft  inmates  and  cot- 
tages \  and  for  this  exception  it  v/as  quafhcd  upon  my  motion. 

Anindiftment  ANOTHER  EXCEPTION  I  had  fatal  thereto,  which  is,  tjiat  it  is 
ary?  fti^ng^he  ^^^  Continuance  of  a  cottage  unlawfully  ereded  by  the  fj>ace  of  one 
continuance  of     )'ear,  from  the  tenth  of  Decembery  in  the  thirty-tifth  year  of  Charles 

tlie  offence  fvr 

M«  year  from  10  Dec.    1^.  If  fiood.  ^^^ 
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the  Second^  and  the  indiftment  Is  taken  the  fifteenth  of  January  in     Tii»  Kin« 
that  year. 

^are.  If  in  thofe  indiclments  for  continuance  of  cottages,  they 
ought  not  to  fey  they  were  inhabited  during  the  time  they  are  continu- 
ed )  for  it  kcms  prima  facie  that  fuch  continuance  is  no  oilence,  un- 
lefs  •  the  cottage  be  inhabited,  en  this  reafon,  becaufe  by  the  ftatute 
31  Eliz.  c.  7.  (b)  the  four  acres  of  land  are  to  be  affigncd  to  be  occu- 
pied therewith  fo  long  as  it  fhall  be  inhabited ;  and  therefore  if  never 
inhabited,  there  needs  not  four  acres,  nor  can  four  acres  be  occupied 
therewith,  unlefs  it  be  inhabited.  A  houfe  built  not  for  habitation, 
but  for  another  ufe,  as  a  granary  or  the  like,  is  not  a  cottage  within 
this  law,  but  if  afterwards  ufcd  for  habitation,  it  becomes  fuch,  and 
the  continuance  is  an  offence,  therefore  v  centra  if  not  inhabited  the 
continuance  can  be  no  offence  ;  for  by  it,  unlefs  inhabited,  there  is 
no  damage  to  the  public,  nor  feems  it  within  the  intention  of  the 
ftatute,  which  by  its  provifion  againft  inmates,  feems  defigned  to 
prevent  the  increafe  of  poor  families,  &c.  If  it  fhould  be  otherwifc 
than  a  cottage  once  erected  for  habitation,  though  afterwards  con- 
verted to  another  ufe,  yet  its  continuance  would  be  an  offence,  which 
feems  an  hardfliip :  confider  of  this,  for  on  firft  thoughts  there  is 
fome  femblancc  of  reafon  of  it. 

(t)  Repealed  by  15  Geo.  3.  c.  3^, 


Sthangc. 

An  indictment 
on  31  Elix.  C7. 
for  creAing  a 
cottage,  muft 
ftate  that  ic  warn 
ereded  for  the 
purpofes  of  ^« 
hitat'unm 
X  Salk.  162. 

♦[344] 


Vafper  and  his  Wife  againji  Eaft. 


Cafe  3484 


'TpHE  DEFENDANTS  having  anaSionof  trefpafs  for  an  aflault  precedent  of « 
•*'    brought  againft  them  in  fVindfor  court,  and  bringing  an  habeas  wit  ofUhna 
corpus  thereon,  delivered  it  in  open  court.  corpus  direaed 

'^  to  thsSt&w- 

But  Mr.  Staples  the  Jieward  there  took  exceptions  thereto,  ^^^**^^'"^ 
and  refufed  to  allow  it,  which,  becaufe  it  fhews  the  title  of  the 
conftabU  offVindfory  I  have  here  tranfcribed  the  fame. 

Carolus  Secundus  dei  gratia  Anglia  Scotia  Francia  et  Hi^ 
hernia  rex  fidii  defenfor,  ^c,  Henrico  comiti  Arundel  domino 
Mowbray  conjiabular,  honor,  et  ccijlr.  dondni  regis  de  Windsor,  in 
com.  Berks  cujiod.  totius  forejia  ibid,  feu  ejus  locum  tenent.  vel 
deputat.  fulutem,  Prjecipimus  tibi  quod  corpora  Jacobi  East  et 
M.  uxor,  ejus  et  Joh  annis  Edmunds  in  prifona  nojlra  fub  cu/Iod^ 
tua  ut  dicitur  fub  falvo  etfecuro  conduHu  una  cum  die  et  caufa  cap^ 
ticnis  et  detentionis  fua  quocunque  nomine  iidem  Jacobus  et  M.  uxor, 
ejus  et  Johannes  ccnfeantur  in  eadcm  habeas  coram  nobis  apud  IVeJinu 
die  Martis  proxim.  pojl  o^ab,  Purificat.  beata  Maria  Virginis  ad 
faciend.  et  recipiend.  ea  omnia  et  Jingula  qua  curia  nojlra  •  coram  •  f  ^e  1 
nobis  de  eo  adtunc  et  ibid,  conftderavcrit  in  hacparte^  et  habeas  ihi  tunc  ^  ^  ^ 
hoc  breve.  Tejie  Georgio  Jefferves  Mil.  apud  Wejlm.  vice^ 
fono  die  Novembris  anno  regni  nojlri  tricefwio  quinto.  Henley. 
Thacker. 

Tke 


35«> 


Vasfbe 

V. 

Sast. 
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The  excq>tions  he  took  were. 

First.    The  wife's  name  was  not  infertedL 

Secondly.    L§rJ  Jeffiriis  was  not  ftiled  Baromtm 

And  thereupon,  although  he  took  the  fee  for  allowance,  he  re* 
lies  aftinft  die  ^j^cd  not  the  writ,  but  went  on  to  try  the  caufc,  and  thirty  pounds 
lerior  oart,  for  damages  were  given  for  a  paltry  battery :  upon  an  affidavit  of  aU 

■flC  rctuming  a     nvhicl^ 

I  MOVED  for  an  attacbment  aeainft  the  steward,  and  had  it 
granted,  unlefs  he  paid  us  our  c^Sj  occafioned  by  not  returning  dit 
writ,  and  return  it  in  two  days,  which  at  laft  he  did. 

Umt  is  a  fuf.         As  to  the  exceptions  it  is  well  enough,  being  ^^  uxor"  which  is 
ficitni  addition.  ^  fufficient  addition^  and  he  ought  to  have  returned  die  cades  where 
Eaji  was  concerned* 

TV^ofaM.  And  as  to  the  t:tU  of  THE  Chief  JUSTICE,  it  was  never  added 
AT.  good,  wich-  at  all  formerly  in  the  ttjli  of  writs,  but  only  the  name,  and  now  it  is 
^  ^f  jttf!      as  often  omitted  as  ufed,  and  wholly  immateriaL 


Cafe  349.       The  Governor  and  Company  of  Taylors  in  ExetCfj 

againft  Clarke. 


Pleadings  in 
debt  on  b<)nd 
given  to  the 
ilxflcr  and 
Wirdentofthe 
cumpaoy  of 
Taylors  in 
EzetTTy  nor  to 
eicrciie  the  fjiid 
Crade'in  the  faid 
citj,  otfaerwifie 
than  as  a 
jovDcymaa. 


•[346] 
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avIt.Exos.j:  VJEMORAND.  quod  alias  Jeiliat  tirmn§ 
Sanifi  Alichaelis  anno  regni  domini  CaroU 
Secundi  nunc  regis  Angliay  bfc.  33.  coram  dcmino  rtge  vimrunt  guiir^ 
natores  et  gardiani  fraUrnitatls  fcijfor*  infra  civitat,  ExON  ^^  Jo- 
HAKNEM  Etheridge  attornaLjittim  it protulerunt  hie  in  cur^  di&.  ifr- 
mini  regis  tunc  iiidem  quandam  hiUamfuam  ver/usTHOMAM  Claxkc 
de  civit.  ExoNT.  taylor  alias  di£t  Thomam  Clarke  di  Tivertow 
in  com.  Devon,  taylor  in  cuRod,  mar^y  iffc.  de  placito  debiti  :  etjtint 
pleg.  de  profequend.  fcilicet  Johannes  Doe  et  RiCAROUs  Rob 
qua  quidem  billa  Jequitur  in  heec  verba.-^Jf.  Gvit.  ExON.^  Gir- 
bernat.  et  gardiant  fraternitatis  fcijfor,  infra  civitat*  ExoN.  quirun- 
tur  di  Thoma  Clarke  de  civitat.  ExoN.  taylor  alias  diH. 
1  HOMA  Clarke  de  Tiverton  in  com.  Devon,  u^or  in  cujlod. 
mar.  marefc.  domini  ngis  coram  ipfo  regi  exiflente  *  de  ptacito  quid 
reddat  eis  quadragint.  libr.  legalis  monet.  Anglim  quas  eis  debet  et 
injufie  detinet  pro  eo  viz.  quod  cum  trad.  Thomas  decimijiptiwn 
die  Oilobris  anno  regni  domini  Caroli  Secundi  nunc  regis  Angliee^  &f  • 
tricejimoprimo  apud  civitat.  Kxas  prad.  in  com.  civitat.  precdm  per 
ne/nen  Thomje  Clarke  de  Tiverton  in  com.  Devon  ta^or  Arr 
quoddam  fcriptum  fuum  obligator,  figilk  ipfius  Thomjb  Jigiuatm 
€uriaq\  £3.  domins  regis  nsmc  hie  o/ienf.  cujus  dat.  eft  eifdem  die  et 
anno  cognovit  ft  teneri  etfirnut.  obligari  prafatis  gubernatori  et  gar£» 
anisfraternitat.  prad^  inprad.  quadragint.  librisjolv^ndn  eifdem  guber" 
4  natorl 
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natori  it  gardian.  fraUmiiain  praJL  cum  Inde  requijit.  effet^  pned*  Tavio**  or 
tarmn  Thomas  licet  fapius  requifit.  Uc.  prad,  quadraghit.  libr.  ^*"** 
prafat.  pibernatori  ct  guardianls  fratemitat.  prad.  nondum  fohit  fed  CLAksi, 
///.  eis  bucufpti  folvere  omnino  contradixit  et  adhuc  contradicit  ad 
damnum  ipforum  gubernatoris  et  guardiamr,  fraternitat.  prad. 
tfiginta  librar.  Et  inde  producunt  feSlam^  ^c*  Et  modo  ad  hunc  diem 
SCILICET  diem  Mercurii  troxime  poji  oifab.  San^i  Hillarii  ifto 
e§dim  terminc  ufque  quem  diem  prad.  prafat.  1'homas  habuit  li^ 
centiam  ad  biuam  prad.  interloquend.  et  tunc  ad  refpondend^y  i^c. 
coram  domino  nge  ven.  tam  prafat*  gubemator  et  gardiani  fra^ 
ternitatis  prad.  per  attorn,  Juum  prad.  quam  prad.  Thomas 
Clarke  per  Willielmum  Turbit  attorn,  fuumy  et  idem  Tho- 
mas defend,  vim  et  injur,  quambj  isfc.  et  petit  auditum  fcripti 
obligator,  prad*  et  ei  legitur  in  bac  verba.  "  Jf.  Noverikt 
«  Universi^^'  prafentei  me  Thomam  Clarke  de  Tiverton 
•*  in  com.  Devon  taylor  teneri  et  firmit.  obligari  gubernatori  et 
•*  gardianis  fratemitatis  fcijfor,  infra  civit.  £xoN  in  quadraginta 
^  libris  legalis  monet.  Anglia  fohuend.  iifdem  gubernatori  et  guardia^m 
**  nisfeu  eorum  alicuij  vel  eorum  certo  attomat.  fuccejfor.  feu  afftgnct* 
^  fuis^  ad  quam  quidem  folutionem  bene  etfidelit.  faciend.  obllgo  me 
•*  baredis  executores  et  adminijlrat.  meo$  fimut.  per  prafentes  figilla 
"  nuo.JigiUat.  dat.  decimo  fepttmo  die  OSIobris  anno  rernidomini  noftri 
^  Caroli  Secundi  nunc  regis  Anglia  31.  annoq\  domint  1670." — Petit 
itiam  auditum  conditionis  ejufdem fcripti  obligator^ ^  et  ei  legitur  in  bac 
verba.  ^  ffl  The  condition  dt  this  obligation  is  fuch,  that  if  the 
^  above-bounden  Tbomas  Qarke^  his  executors  or  adminiftrators,'{hall 
^^  and  do  well  and  truly  pay,  or  caufe  to  be  paid,  unto  the  mafter  or 
^  wardens  of  the  fraternity  above-named,  their  fucccllbrs  and  af- 
^  figns,  the  fum  of  twenty  pounds  of  lawful  money  of  England^ 
••  within  one  mondi  next  after  he  the  laid  •  Thomas  Clarke  (hall  let  *  f  3+7  ] 
•*  up,  ufe  or  exercife,  diredly  or  indiredUy,  in  any  manner  of  wife, 
^  to  and  for  his  own  proper  ufe,  gain  and  advantage,  the  art,  trade, 
^  or  occupation  of  a  taylor,  or  keep  any  cutting-board,  or  make 
^  any  manner  of  garments  whatfoever  within  the  city  of  Exon^  or 
^  county  of  the  lame  city,  other  than  his  own  wearing  apparel,  or 
^  as  an  hired  journeyman  with  a  freeman  of  the  faid  fraternity ;  and 
^  alfo  if  the  faid  Thomas  Clarke^  Ihall  and  do  leave  his  habitation 
**  and  dwelling  wi&in  the  city  and  county  of  Exony  and  depart  from 
^  thence  elfewhere  to  live  and  relide,  without  returning  to  the  laid 
^  city  and  county  again  to  live  and  inhabit,  within  forty  days  next 
^  after  notice  to  him  given  by  the  beadle  of  the  fame  ftaternity  for 
^  the  time  being ;  then  this  obligation  to  be  void,  or  elfe  to  remain 
^  and  be  in  force  and  virtue." -**•  ^vi^tfi  leSfis  et  auditis  idem 
Thomas  dicit  quod  ipfe  de  debito  prad.  virtut.  fcripti^  prad.  onerari 
nan  deHet  quia  dicit  quod  ante  confe£iionem  fcripti  prad.  fed.  i6.  die 
OHobris  anno  31,  fuprad.  apud  civit.  Exon  prad.  gubemator  et 
gardiani  f rater nitat.  fcifjir.  infra  civit.  Exoru  prod,  clamantes  et 
indebite  pratendentes  fe  fore  corpus  politicum  et  tncorforat.  pretextu 
literarum  patent,  donuna  Elizabetha  nuper  regina  jfnglia  magijlro 
et  guardian,  etfocietat.  fciffor.  ejufdem  civitat.  confeSf.  quodque  nulla 
ferfona  nen  exi^enf  liber  Anglice  free  ac  membrim  ejufdem  incor^ 

porationis 
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Tayloeiot  poratlonlsfraiemitatisfciffor.  dehuit  uti pr$  fuo  tr^rio  hurd  proficuB 
^**y**  tftf/  advantagio  arte  mjfierio facultaU fiue  manuaU  eccupationefcijliris 
CxAExi.  nut  confuere  veflimentum  aut  alias  res  bujufm9iU  artem  tangent,  tnfra 
eandem  chiiat.  £xoN  aut  com.  ejufdem  civitat.  licet  bujufinotU  perfina 
in  eadem  arte  optime  injiru^.  educate  et  expert*  fuit  ae  rejidens  et 
inhabitans  infra  eandem  civitat.  et  com.  ejufdem  civitat.  fed  quod  ipfi 
iidem  gubernator  et  guardiani  ac  Uberi  homines  ejufdem  fraterhitat^ 
fcijfor,  tantum  et  nulli  alii  eadem  arte  mgfterio  et  facultate  in  eadem 
civitate  et  com.  ejufdem  civit*  uii  et  exercere  debuerunty  ubi  reveres 
iidem  gubernator  et  guardiani  fraternitat.  fcijfor.  hujujmodi  libertat, 
privilege  et  franchej.  infra  earn,  civit,  vet  com.  ejufd.  civit.  de  jura 
non  habuerunt  nee  gavifi  fuerunt^  nee  iidem  gubernatores  et  guardiani 
fraternitat.  Jcijfor.  ad  tmpediend.  reftringend.  et  deprivand.  pr^d. 
Thomam  Clarke  infiriptoprad.fuperius  notninat,  colore pranuffl 

•  [  348  ]  ab  occupatione  ufu  et  exercitio  art  is  ♦  m^erii  et  facultatis  fueefcifforis 
in  eadem  civitat.  ExoN  et  com.  ejufdem  civitat.  (in  qua  quidem  arte 
prad.  Thomas  adtunc  et  ibid.fuit  bene  etfufficient.  inftru€t.  educate 
et  maxime  expert.)  ac  a  libertate  fua  in  hac  parte  reflringend.  et 
deprivand.  ac  ipfum  Thomam  ab  eadem  civitat.  habitation,  etfanilia 
fua  ibid,  ad  libitum  ipforum  gubernator  et  guardian,  ejufdem  frater^ 
nitat.  detrudend.  et  expeUcnd.  prad.  decimo  fexto  die  U^obris  anno 
fupradiSi.  apud  civitat.  Exoii.  prad.  prad.  Thomam  Clarke 
adtunc  et  ibidem  nimis  gravaminibus  et  injuriis  affecerunt^  et  ipfum  in 
ufu  et  exercitio  artisfcifforis  qua  ipfe  Thomas,  adtunc  et  ibidem^ 
utebatur  et  legitime  exercuity  adtunc  et  ibid,  diflurbaverunt  et  impe- 
diverunt  ae  pregd.  negotia  prad.'THOMJE  adtunc  et  ibid,  infe/f.re^ 
manferunt  quoufque  prad.  Thomas  Clarke  ad  redimcndam  vexa^ 


cejjit.  qua  quidem  occafione  et  non  alia  prad.  Thomas  Clarke 
prad.  decimo  fepihno  die  O^ob.  anno  regni  di^.  domini  regis  nunc 
trieefmo  primo  fuprad.  apud  civitat.  Ex  ON  prad.  in  com.  ejufdem 
civitat.  prad.  Jcript.  prad.  cum  conditione  prad.  prad,  gubernator. 
it  guardianis  fraternitat.  feiffor.  prad.  fecit  et  figillavity  ac  iidem 
gubernator  et  guardiani  fraternitat.  fcijfor.  prad.  indebite  et  contra 
legem  terra  hujus  regnt  Anglia  ac  ad  impediend.  reflringend,  et 
deprivand.  prad.  Thomam  Clarke  ab  exercitio  ufu  et  occuP/^ticne 
in  eadem  civitat.  prad.  artis  myjlerii  et  facultatis  feiffor.  indebite  et 
contra  legem  hujus  regni  Anglia  prad.fcript.  colore  pramiffor.  et  colore 
officii fui  prad.  de  prad.  Thoma  Clarke,  adtunc  et  ibidem^  exe^ 
gerunt  habuerunt  et  receperunt^  ftcque  feript.  prad.  cum  conditione 


idem  Thomas  de  debiio  prad.  virtute fcripti  prad.  onerari  debeat. 

John  Tremayne. 

Et  prad.  gubernator  et  guardiani  fraternitat.  fcifforum  prad.  dicunt 
quod  ipfi  per  aliqua  per  prad^  Thomam  ClAKKEfupcrius  pJaci- 

taKd$ 
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Umd$  aUigat.  ah  atliontfua  habend,  pracludi  mn  dchent^  quia  Scant    Taylors  o» 
fuodprad.  Thomas  decimo  Jepthno  die  Oclobris  anno  triceftmo  primo        ^«*ter 

Jiiprad*  apud  civitatem  ExoN  prad,  in  com.  ejufdem  civitatis Jcriptum       Clakkb. 
0bligatonum  ♦  pr4zd,  Jigillavit  et  ut  faSium  fuuin  deliberavit  modo  et  %  \  o^g  1 

forma  prout  pned*  gubernator  et  guardiani  fraternitat,  prad.  fu^ 
perius  verfus  eum  narraverunt^  et  hoc  par  at,  funt  verificare :  ifnde 
petunt  judicium    et  debitum  fuum  prad,  unacum  damnis  fuis   occa^ 

fani  d^tcntionis  debiti  ilUusfibi  adjudicarij  &c. 

Frakcis  Pembbrtok. 

Et  prad.  Thomas  dicit.  quod placitum  prad.  per  ipjos  guhemator, 
et  guardian,  fratemitat^jcijpr.  fuperius  repUcando  placiiat,  materiaque 
in  eadem  contentm  minus  fufficient,  in  lege  exiJL  ad  ipfos  gubernator. 
et  gardian,  fraternitatis  fcijfor.  prad.  aSfionem  fuam  prad*  verfus 
turn  habend,  manutenend.  ad  quod  quidem  placitum  ipfe  idem  Thomas 
fuceffe  non  habet  nee  per  legem  terra  tenetur  aliquo  modo  refpondere,  Et 
h%c  paratus  eft-  verificare:  Unde  pro  defe^u  fufficien.  replicationis  in 
bac  parte  idem  Thomas  petit  judic.  et  quod  prof  at.  gubernator  et 
gardian.  fciffor.  ab  a£iione  fua  prad.  verfus  eum  habend.  pracludan^ 
tur^tcc. 

John  Tremaiice. 

Et  prad.  gubernator  et  gardian.  fraternitat.  fciffor.  dicunt  quod 
placitum  pradiSf.  fuperius  repUcando  placltat.  materiaque  in  eodem 
content  bon.  et  fufficien.  in  lege  exijlunt  ad  ipfos  prad.  gubernatorem 
et  gardian.  fraternitat.  fcijfor.  actionem  fuam  prad.  verfus  jprafati 
Thomam  habend.  manuienend.  quod  quidem  placitum  ipfe  itdem 
gubernator  et  gardiani  fraternitat.  fcifforum  par ati  funt  verificare  et 
probare  prout  cur\  iffc.  Et  quia  prad.  Thomas  ad  placitum  illud 
mn  refpond.  nee  ill.  hucufq\  aliqualit.  dedicit  (ut  prius  pet.  judic.  et 
debitum  fuum  trad,  unacum  damnis  fuis  occafeone  detentionis  debiti  ill. 
JUfi  adjudicariy  l^c.fed  quia  cur.  dom.  regis  nunc  hie  de  judicio  fuo 
de  et  fuper  pranuffts  reddend.  nondum  advifatur  dies  inde  dot.  eji 
partibus  prad.  coram  dom.  rege  apud  Weftm.  ufque  diem  Mercur. 
proxim.  pojij  iffc.  de  judicio  fuo  de  et  fuper  pramiMs  audiend.  et  quia 
eur.  di6l.  domini  regis  nunc  hie  inde  nondum  advifatur  dies  inde  dat^ 
ejlyiic. 

The    case. 

DEBT  UPON  a  bond  for  forty  pounds,  brought  by  the  com-  ^^^^^^^'^ 

patrjf  oftaylors  in  Exeter^  againft  Clarke^  who  craves  oyer  of  the  con-  a**"orporati<m  a 

dition,  which  is,  "  that  if  he  pay  twenty  pounds  within  a  month  penalty  on  fct- 

«  after  he  (hall  ufe  the  trade  of  a  taylor  in  Exeter^  othcrwife  than  as  J^JJ^'^Pf  ^^^^^  i^ 

«  as  journeyman,  and  if  he  leave  the  town  on  forty  days  notice,  then  ^^^^  city,  or 

^  •  the  obligation  to  be  void."  othcrwife 

working  at  the 

He  pleads  that  the  plaintiffs,  pretending  to  he  a  corporation,  faid  trade,  in 

^  r  *  r  o  the  faid  city,    . 

than  as  a  journeyman,  is  Toid,  as  being  in  rcftraint  of  trade*  ■  i  i  Peer  Wms.  i8i.    »  Skin.  739* 

5  Term  Rep«  119, 

,   •  [  350  1 

Vvu  U,  A  a  and 


554  Eaftcr  Term,  2^  Car.  a.  in  B.  R. 

^V»BT  RR**^  and  to  have  the  fole  ufe  of  that  trade  there,  exclufive  of  all  others 
^.  '  not  free  of  their  company,  did  trouble  and  vex  him  in  die  lawful  vA 
Clakkk.  of  his  trade  of  ^  tayiory  in  which  he  had  beeni>i:ed  and  was  fldlle^r 
till  he  gave  that  bond  for  his  eafe  and  deliverance,  and  that  the  fiud 
bond  was  given  on  that  occafion,  and  not  any  other ;  and  that  the. 
plaintiffs  took  it  to  reft  rain  and  deprive  him  of  his  laid  trade;  whidi 
bond  fo  taken  indebite  et  contra  Ugenij  vacuum  et  nuUius  vig9ris 
divenit  et  exlftit. 

The  plaintiffs  reply,  tfiat  it  was  delivered  modo  it  forma  as  diey 
have  declared. 

The  defendant  demurs. 

Tremain  argued,  that  the  bond  was  vpid,  being  in  reftraiiit  of 
tr  :de,  ^ikI  urged  the  feying  of  Hull  in  the  reign  of  Henry  thi  Fifih^ 
and  .the  cafe  of  Qeigate  v.  BatcbeUur^  and  ieveral  others,  wiucfat 
bccaufe  they  arc  anfwered  in  the  argument  made  on  the  pther  fide^  I 
ibaU  not  recite. 

I  ARGV€T)  for  thf  ptatnttjfs  to  this  effeft,  viz.  that  this  bond  is 
good  :  for  fiust,  a  ijond,  though  with  a  condition  reftraining  trade, 
is  not  void,  if  only  from  a  particular  place:  it  muft  be  agreed,  that 
if  the  condition  be  fvich  as  either  binds  the  obligor  to  do  fomc  un- 
lawful aft  to  excufc  himfelf  from  the  penalty,  or  defends  the  obligee 
in  doing  an  ill  thing,  in  either  of  thefe  cafes,  both  the  condition  and 
the  obligation  will  be  void;  but  mv  Lord  Coke  {a)  fays,  it  muft 
be  a  malum  infe^  which  is  in  itfeU  naturally  unlawful,  and  cannot^ 
by  any  law,  be  made  lawful  j  and  all  the  bonds  that  are  adjudged  void 
at  common  law  for  their  conditions  lake  are  fuch,  (bonds  to  fherill^ 
and  upon  ufurious  contra&are  void  by  ftatute-law).  They  are  aD  to 
do  fuch  unlawful  afts  as  occafion  a  manifeft  prejudice  to  the  public, 
or  a  plain  injury  to  fome  third  perfon.  Now  our  cafe  comes  uritfain 
neither  of  thefe,  for  the  exercife  of  a  trade  in  a  particular  place  is  at 
moft  but  a  privilege  or  liberty  which  the  common  law  gave  to  every 
man  that  had  (kill  to  ufc  it ;  and  fince  5  Eliz.  c.  4.  to  all  that  have 
fervcd  fcven  years  apprenticelhip,  they  being  then  prefumed  to  havt 
•  [  351  ]  ^"'  *  No  man  is  bound  to  ufc  his  trade  in  a  particular  ptace,  nor 
is  any  man  punilhable  for  not  doing  fo,  and  whatfoever  he  may 
lawfully  forbear  that  he  may  oblige  himfelf  againft ;  for  the  matter 
of  the  condition  being  antecedently  lawful,  how  a  voluntary  obliga- 
tion Ihould  make  it  othcrwife  feems  ftrange.  ^ilibet  renunctan 
foleft  jwrt  pro  ft  introduS^Oy  is  a  certain  rule,  and  iniallibly  true  in  all 
cafes,  except  where  a  third  perfon  is  wronged,  or  the  public  prt- 
j^idiced  hy  fuch  acft;  neither  of  which  is  in  our  cafe :  the  former  is  no 
way  concerned  herein,  nor  the  latter,  as  our  cafe  is.  It  is  true,  trade 
4n  general  is  pro  hQm  fuUko^  but  whether  the  defendant  l>e  a  tJiylor 
ar  Exeter  or  Tiverton  is  no  matter :  every  man  is  bound  to  work, 
that  has  no  other  means  of  livelihood,  aiid,  fmce  5  Elix.  r.  4,  in 
the  trade  he  was  bred  in  as  an  apprentice  bccaufe  he  can  ufe  no 

(s)  C«.  Lit.  :o6. 

pther ; 
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jCMthcr.;  therefore  a  reftraint  of  all  trades  would  be  void,  and  fo  a    Tatvori  or'' 
reifraint  of  one  trade  from  all  places  in  the  nation,  becaufe  the  public  "'*    , 

would  be  prejudiced,  becaufe  a  trader  would  he  lofl:^  for  that  perfon  .  Clarxi*  > 
perhaps  ekhcr  ougfit  not,  or  fkills  not  how  to  ufe  any  other ;  but 
q^etwite  it  from  pi^e  place  only,  becaufe  the  kingdom  may  be  as 
well  feryed  by  him  in  another  place  as  in  that  one.  It  being  a  right 
or  privilege,  and  not  a  duty,  beneficium  not  qfficium^  to  ufc  his  trade 
in  Exeter  may  be  waived  or  relinquiOied  ;  and  it  is  a  rule  applicable 
to  this  cafe,  modus  et  conventio  vlcunt  legem  :  many  things  are  good 
by  confent  which  are  not  by  compulfion ;  and  therefore  bye-Taws 
|nany  times  bind  thoife  that  are  parties  to  the  making  of  them,  as 
members  of  a  corporation  and  the  like,  which  no  ways  oblige 
ftrangers ;  and  therefore  a  bye- law  that  none  but  thofc  of  their 
coniipany  (hall  ufe  that  trade  may  be  void,  becaufe  it  takes  away  this 
right  or  liberty  of  trade,  and  againft  their  wills  ;  and  this  is  the  true 
rcafon  of  the  many  caifes  concerning  the  invalidity  of  fuch  bye-lau^:  . 
^d  particularly  of  the  Taylor  oflpfwlch^s  cafe  (^},  this  very  reafon 
is  alledged,  and  the  diflference  aiH^ned  between  a  man's  own  en- 
gageipent,  and  a  conftraint  by  bye-laws  not  to  ufe  his  trade  in  a  par- 
ticular place :  fo  in  the  cafe  of*  Jolifv.  Broad  (r),  which  I  Ihall  f  [  352  J 
fxiake  more  ufe  of  preTcntly :  and  this  is  the  true  reafon  of  the  pre- 
(crjptions  and  cuftoms  for  the  fole  ufe  of  a  trade  in  a  particular 
pUce,  exclufive  of  others,  as  fole  baking  of  bread,  grinding  of  corn, 
&c.  (</),  becaufe  fuppofed  to  have  in  its  original  a  reafonablc  com- 
mencement by  confent  and  agreement.  Not  to  plough  a  man's 
ground,  fome  of  the  JTear^books  fay,  would  be  a  void  covenant  or 
obli^dpn ;  and  yet  if  a  leflee  for  years  of  a  farm  (hould  covenant 
not  to  plough  his  land  the  laft  year  of  his  term,  this  doubtlefs  would 
bind  him,  and  is  very  ufual,  and  yet  huihandry  is  certainly  as  much 
for  the  public  good  qf  the  kingdom,  as  any  particular  tradie,  whether 
.that  of  a  taylor  or  anv  other ;  fo  that  by  an  obligation  or  contrail  a 
man  may  lay  a  partial  reftraint  on  himfelf.  Our  law  takes  notice  in 
jnany  csues  of  a  difference  between  a  total  and  a  partial  reftraint  oif 
peribns  from  things  that  are  really  pro  bono ;  and  therefore  when  a 
'man  gives  or  devices  any  intereft,  with  a  condition  not  to  marry,  the 
donee  (ball  have  the  full  benefit  of  the  gift,  as  if  no  fuch  condition 
were  annexed  thereto;  but  yet  a  condition  not  to  marry  any  of  fuch 

S  town  would  be  good.  In  reafon  there  is  and  muft  be  a  difference 
etween  a  total  and  a  partial  reftraint  of  a  man's  trade :  one  reafon 
why  a  total  reftraint  is  againft  law  is,  becaufe  the  man  is  thereby 
tempted,  nay,  under  fome  neceiSty  to  be  idle,  and  fo  the  kingdom 
would  lofe  the  benefit  of  his  labour;  but  what  need  he  be  idle  wha 
,has  all  England  to  work  in  fave  ten  acres  of  ground  called  £jir^//r  ? 
Nay,  how  can  it  be  termed  a  reftraint  w:hen  he  has  liberty  for  it 
throughout  the  wKole  nation,  any  where  fave  one  town  ?  A  man 
may  by  articles,  by  covenant,  or  by  bond,  oblige  himfelf  to  abide  and 
traae  in  a  particular  place,  and  if  he  may  be  obliged  to  that,  then 
furely  e  contra -^  for  an  engagement  to  refide   and   trade   in  one 

{h)  II  Co.  53.  and  in  x  Roll  Abr.  x6.  {d)  See  Sir  Geor|e  Farmer^f  cafe,  cited 

\c)  ailoli.  Rep.  zoi.  Cro.  Jac.  56^  8  Co.  125. 

A  a  2  place 
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Tatlors  or    place  is  an  implicit  reftraint  as  to  all  other,  and  it  is  more  lizc  an 
^*vT**^       imprifonment  than  any  thing,  and  yet  it  is  frequently  done  upon 
Class  I.      marriages  in  particular  families  ofanodier  place,  different  from  *  that 
•  r  253  J     the  party  was  horn  in ;  and  for  trades,  it  is  common  and  ufual  for 
merchants,  fi)<5lors,  and  mariners,  going  in  the  Eaji  /v^/tf  Company's 
fervice,  to  bind  themfel ves,  not  to  trade  there  upon  their  own  account ; 
and  yet  it  was  never  queftioned  but  that  fuch  articles  and  bonds  are 
obligatory,  becaufe  reftriftive  only  to  a  particular  place,  and  yet  mer- 
chandizing is  for  the  weal*public,  as  much  as  a  manual  occupation. 
Here  in  uie  cale  of  the  Ea/i  India  Company  v.  Sands  {e)  in  THE 
Admiralty,  it  was  not  doubted  but  that  if  Sands  had  given  bond  or 
caution  not  to  trade  in  the  Ea/i  Indies^  it  would  have  been  oUiga- 
tory ;  nay,  it  was  agreed ;  otherwife  there  would  never  have  been  fo 
.    much  dilpute  about  the  flaying  his  (hip  till  fuch  bonds  given,  if  thr^ 
would  have  been  of  no  force  when  given.     A  mariner  may  doubtleu 
oblige  himfelf  not  to  go  any  voyages  to  particular  places.     Com- 
mifTioners  of  the  cuflom-houfe  are  obliged  not  to  merchandize,  and 
yet  fcveral  of  them  have  been  educated  merchants.     Here  in  London 
what  are  more  ordinary  than  covenants  in  leafes,  and  bonds  for  per- 
formance of  them,  "  that  the  leffee  his  executors,  adminiflrators,  nor 
<^  afTigns,  &c.  (hall  not  ufe  fuch  and  fuch  a  trade  in  their  houfes,*'  and 
yet  never  pretended  to  be  againfl  the  law ;  and  though  in  fudi  cafe 
the  particular  lefTee  be  not  of  the  trade  fpecified  in  the  covenant,  yet 
his  executors  or  afligns  may  be  fo,  and  there  is  no  danger  of  the 
covenant's  being  broke,  unlefs  it  be  by  one  of  that  particular  trade. 
The  true  reafon  of  the  opinions  that  bonds  which  oblige  to  an  ab- 
folute  forbearance  of  trade  are  void,  is,  becaufe  they  deprive  a  man 
of  his  way  of  living,  which  reafon  fails  in  this  cafe,  becaufe  it  is  only 
to  Exeter,  and  no  other  place,  and  he  has  every  where  elfe  beiides 
left  him  to  get  a  livelihood  in.     But  befides  the  reafon  of  the  thing, 
authorities  arc  not  wanting,  and  exprefs  ones  too  s  the  cafe  of  yobff 
V.  Broad  (/)  is  fo  notable  a  cafe  that  all  the  reporters  of  that  age 
take  notice  of  it ;  it  was  an  a£tion  on  the  cafe  on  a  promife  to  pav  an 
C  254  ]    hu'^^^'^'d  pi^unds  on  the  ufing  of  *  trade,  and  it  was  diredly  adjudged, 
that  an  ajfumpfit  will  lie  on  a  promife  not  to  ufe  a  man's  trade  in  a 
particular  town,  but  that  a  general  promife  not  to  ufe  it  at  all  is  void; 
and  the  reafon  given  for  the  judgment  is  this  very  difference ;  and  as 
the  cafe  is  in  Rollers  Reports,  the  Lord  Mountague  fays,  that  a 
tradefman  may  bind  himfelf  not  to  trade  or  dwell  in  Fleet  Street^  but 
Cheapfide ;  and  they  all  agree  to  it :    And  that  is  certainly  the  fame, 
as  to  this  purpofe,  with  two  diflinft  towns,  and  there  they  fay  it  is  no 
rcflraint  againll  law,  becaufe  he  has  flill  liberty  to  inhabit  and  trade 
in  any  other  place  within  the  kingdom.     And  this  judgment  in  die 
Common  Pleas  was  afterwards  afiirmcd  on  folemn  argument  again 
in  the  King's  Bench.     It  is  true  this  was  an  affumpjtt^  and  ours  is 
a  bond,  hut  I  hope  to  evince  them  to  be  the  fame  prefcntly:  the 
reafon  given  for  this  judgment  in  Jones's  Reports  is,  becaufe  with 
a  man's  own  confent  he  may  part  with  his  right  of  trading  in  any 

(e)  Port,  366.  S.  C.   I  Jones,  ij.     S.  C  Cro.  T«c.  569, 

{J )  1  KolJ  Rep.  aoi.    S.  C.  Noy,  9S.      S.  C.  1  Roll  Abr.  16. 

particular 


Eafter  Term,  2^  Car.  2.  in  B.  R.  357 

pardcular  place,  volenti  nonfit  injuria ;  and,  as  it  is  reported  in  tfoy^  Taylors  09 
the  reafon  given  is,  becaufe  reftrained  from  one  place  only,  otherwife  ^^"** 
if  it  had  been  a  general  reftraint  fays  that  book;  all  which  reafons  of  .Clarke. 
that  judgment  reach  our  cafe.  Another  fuch  cafe  in  every  particular 
is  diat  of  Bragg  v.  Tanner  (^),  it  is  cafe  on  an  ajfumpftt^  wherein 
die  plaintifF  having  bought  the  defendant's  fhop  and  goods  in 
Newgate  Market-^  die  defendant  in  confideration  thereof  promifed, 
that  if  he  ever  after  ufed  that  trade  in  Newgate  Market^  he  would 
pay  to  the  plaintifF  a  hundred  pounds;  and  this  was  adjudged  a  good 
ajjumpftt.  Another  like  cafe  is  that  oi  Prugnelv,  Goffe  i^h)^  \x.\s 
^SiaJumpJH^  that  in  cafe  the  plaintiiF  would  marry  the  defendant's 
daughter,  the  defendant  promiied  (he  would  affign  over  her  (hop  and 
goods  in  Bajingjioke  to  the  plaintiff,  and  not  cxercife  her  trade  in 
that  place  ;  and  for  that  (he  ftiU  ufed  the  trade  there,  it  was  adjudged 
ibr  die  plaintifF  in  the  court  of  Common  Pleas,  and  that  judgment 
was  affirmed  on  a  writ  of  error  in  this  Court.  And  in  that  cafe  of 
Prugnel  v.  Goffiy  my  Lord  Rolle  afligns  this  very  difference,  and 
iays,  that  though  the  confideration  be  never  fo  good,  yet  if  the 
reftndnt  •  be  general  throughout  Englandy  either  a  bond  or  an  *  [  3SS  1 
affumffit  would  be  void ;  otherwife  if  fuch  reilraint  be  only  parti- 
cular, as  here,  which  argues  there  is  no  difference  between  an 
affiittt^t  and  a  bond,  as  I  (hall  prove  prefendy,  and  I  hope  very 
plain.  Anodier  like  cafe  there  is  in  March's  Rep,  77.  cafe  I2i. 
where  a  contra^  being  between  two  mercers,  that  the  one  fhould 
buy  of  the  other  all  his  mercery  wares,  and  take  his  (hop  of  him ; 
die  other  in  confideration  thereof  promifed  not  to  fet  up  his  trade  in 
the  lame  town,  and  adjudged  a  good  aJfumpCtt  in  the  court  of  King's 
Bench« 

Now  fome  opinions  feem  to  make  a  difierence  between  a  bond 
and  apromife:  as  to  this  purpofe,  my  lord,  there  can  be  no- 
thing pretended  to  diftinguiih  them,  but  either  the  confideration  or 
the  obligation. 

First.  The  confideration  can  never  make  any  variance,  for 
lirft,  we  are  in  a  court  of  law,  where  every  bond  has  a  good  con- 
iideration  as  ilrongly  implied  as  an  ajjumpfit  muft  have  one  expreffed; 
befides,  a  good  confideration  can  never  make  an  ill  promife  good, 
where  the  matter  of  the  promife  is  fo,and  this  is  adjudged  in  Onelfs 
cafgy  Dyer^  355.  Every  debt  implies  a  promife,^  and  infaSf  is  a  good 
confideration :  and  therefore  is  it  that  an  ajfumpfit  lies  upon  an 
indebitatus  :  nay,  an  ajfumpfit  will  lie  on  the  confideration  of  a  man's 
being  indebted  by  bond,  and  there  is  no  one  cafe  in  the  world  where, 
at  the  common  law,  a  bond  is  void  becaufe  of  the  illegality  of  the 
condition,  but  an  ajfumpfit  to  do  that  unlawful  thing  would  be  void 
too,  though  the  confideration  be  never  fo  good;  and  if  we. put  the 
particular  cafes  commonly  inftanced  in,  it  will  plainly  appear;  as 
to  kill  J.  S.;  to  beat  J.  N.;  not  to  go  to  church;  and  fo  of  all 
the  other. 

(g)  Palm.  172.  (h)  Allen,  67.    S.  C.  Stilw,  xi. 
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SecOKdly.  The  lien  or  obligatory  natiilre  o(  the  om^  and  the 
other  are  the  fame  in  kind,  though  not  in  degree :  a  pArol  contnd 
Clarkb.  and  an  obligation  are  of  the  (ame  nature,  only  one  by  deed>  the  odier 
not ;  and  there  is  no  other  difference.  The  p^n2dty  cannot  aktr  the 
cafe,  fave  a  little  more  effcftually  to,  oblige  to  the  perfonrnnce :  nay, 
*  X  356  ]  .a  promife  to  pay  fo  much  money  *  on  doing  or  not  doing  fuch  a 
thing  is  the  fame,  and  fo  are  the  cafes  I  have  cited ;  and  ours  is 
nothing  but  fuch  a  promife  und^  feal  and  in  writing;  fo  that  I 
cannot  imagine  but  wherefoever  the  condition  of  a  bond  is  againft 
law,  and  void,  a  covenant  or  promife  for  the  fame  matter  nnift  be 
fo  too ;  it  t  contra  :  and  now  it  being  agre^  diat  fuch  tf  promt fi  is 
good,  as  it  mud  be  on  this  multitude  of  evidence,  our  hond  muft 
be  fo  too ;  yea,  ours  feems  ftronger,  for  in  a  fmgk  promife  the 
ajfumpfit  is  direfily  and  expref$ly  binding  not  to  ufe  his  trade,  and 
here  the  dire£l  and  exprefs,  and  immediate  obligation  is  only  to  pay 
forty  pounds,  and  the  condition  is  in  nature  fubfecfuent  to  the 
obligation,  and  comes  by  way  of  defeafance  for  the  obligor's  benefit, 
and  not  for  ours«  I  corifefs  1  have  never  a  cafe  in  a  bmd  but  one, 
which  is  Barrow  v.  If 'pod  (i  J,  and  there  the  bfetter  opinion  is  for  the 
plaintiff,  though  there  be  no  judgment  but.6nly  an  a^ourmitmry  and 
therefore  I  fuppoie  the  defendant  compounded  the  matter. 

There  is  one  thing  more  which  will  go  a  great  irny  in  this  cafe 
perhaps:  a  taylor's  trade  is  doubtlefs  within  5  Eti%*  c,  4. ;  and  they 
have  not  pleaded  that  he  had  been  fcyen  years  apprentice  to  that 
trade  \  fo  by  that  law  it  is  unlawful  for  him  to  ufe  diat  trade ;  now 
it  cannot  be  deemed  to  be  aeaihft  the  laws  of  this  kingdom  of 
England^  for  a  man  to  oblige  himfelf  not  to  do  that  Airhich  the  law 
had  before  forbid  under  a  penalty :  and  to  avoid  a  bond  y6u  will 
never  intend  that  he  was  fo,  whatfoever  ybu  would  to  miCke  a  bond 
good  ;  nay,  I  hope  you  will  rather  intend  the  contrary. 

As  to  what  has  been  urged  on  the  other  fide,  the  ftrongeft  bbjec* 
tion  that  has  been  made  is  this,  that  if  a  man  may,  ubder  a 
penalty,  rcftrain  himfelf  from  one  place,  he  may  froth  twenty,  and 
fo  from  every  where.  But  I  anfwer,  that  is  jk>  confequence,  a  man 
is  not  obliged  to  ufe  his  trade  in  any  particular  town,  but  fonie- 
where  he  muft ;  and  the  common- weal  is  not  conceri>ed  where  it 
is,  fo  that  it  be  ufed  fomewhcre  ;  and  the  reafon  of  a  tot»l  reftraint 
*  [  357  ]  being  againd  luvv  is,  as  I  faid  before,  btcaufe  thereby  die  ♦  kingdom 
lofes  an  artificer,  or  an  handicraft  man^  not  fo  here.  For  the 
books  there  is  no  fcmblance  of  law  :^inft  it  till  2  Hin*  5.  pL  5. 
and  that  is  the  ground  ot  ali  the  fcruples  ever.fince,  and  that  it  wts 
the  Angle  opinion  of  Hull,  who  {wove  per  DUu  he  would  commit 
the  plaintiff  were  he  prefent ;  but  that  cafe  was  pf  a  general  teftraint 
as  to  all  places,  and  yet  in  that  very  cafe  ifTue  was  afterwards  joined 
whether  he  had  ufed  the  craft  of  a  dyer  within  the  time  ex^efied  in 
the  condition  ?  which  plainly  ihews  that  if  he  had  ufed  it,  it  had 
been  forfeited :  then  there  is  the  cafe  of  a  blackjmith  of  Seuthndnu^ 
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2  Leon.  210.  where  it  is  faid,  that  fuch  bond  is  void ;  but  that  is  an  TAYtons  or 
excngudicial  opinion,  for  it  was  not  the  point  in  judgment  then  ^^*J[** 
before  them ;  for  the  matter  then  was  only  upon  a  habeas  corpus  ciaIki. 
brou^t  by  fuch  an  obligee,  committed  by  a  lawyer,  juftice  of  the 
peace,  who  having  read  this  cafe  of  2  Hen.  5.  pL  5.  did  what  Hull 
fwore  he  would  have  done,  and  committed  the  poor  man ;  but  the 
then  court  of  Common  Pleas  thought  fit  to  reprimand  the  juftice, 
and-difcharged  the  prifoner :  the  fame  cafe  is  in  Moor^  142.  fi^ut  theii 
there  is  another  cafe  in  Moor^  115.  an  anonymous  cafe^  which  I  can 
find  no  where  elfe ;  it  is  very  briefly  and  oddly  reported  as  if  bv  hear- 
fay,  for  it  fays  only,  that  a  mafter  takes  an  obligation  of  nis  ap- 
prentice not  to  ufe  his  trade,  &c.  and  held  no  a£i:ion  was  maintain^ 
able  on  it,  but  (ays  not  why  or  wherefore ;  fo  that  it  might  be  for 
durefs,  or  in&ncy,  or  any  other  caufe  for  ought  appears  in  that  cafe; 
Then  there  is  the  cafe  of  Colgate  or  Cleigate  v.  Batchelor^  which  is 
in  Cro.  Jac.  872.  and  in  Owen^  143.  which  feems  the  ftrongeft  of 
them  all,  the  condition  being,  that  if  he  (hall  not  ufe  the  trade  of  a 
baberdajherj  as  fervant,  apprentice,  or  mafter,  in  Kent^  Canttrburyy 
or  Rocbejier ;  and  whether  this  cafe  be  law  I  muft  fubmit  to  your  lord- 
ihips  on  what  I  have  faid  before ;  and  in  the  very  cafe  there  are  fe- 
vcral  very  odd  circumftances.  First,  It  is  againft  his  being  an 
apprentice,  which  to  debar  youth  from  is  a  breach  of  the  duty  owing 
to  the  weal-public.  Secondly,  ♦  It  is  a  reftraint  from  fevenu  ♦  [  358  ] 
places.  Thirdly,  It  appears  by  the  very  cafe  that  he  had  not  been 
an  apprentice,  for  otherwife  it  is  idle  to  oblige  him  not  to  be. 
Fourthly,  It  is  no  compulfion  on  the  party,  but  a  bond  of  the 
father's  not  to  breed  his  fon ;  fo  that  either  it  is  not  law,  or  elfe,  if  it 
be,  it  comes  not  near  our  cafe. 

But,  Secondly,  fuppofing  a  bond  in  reftj^nt  of  trade  to  be 
▼old,  yet  ours  is  fomewhat  different,  it  being  a  pure  debt  of  twenty 
pounds,  which  he  has  bound  himfelf  in  the  fum  of  forty  pounds^ 
to  pay  in  a  month  after  the  fettilig  up  his  trade  in  Exeter ;  and  thi» 
is  every  day  done,  and  no  more  againlt  law  than  bo;ids  to  pay  money 
on  the  day  of  marriage,  or  birth  of  a  child  ^  it  denotes  only  the  time 
of  payment. 

Thirdly,  Suppofing  ours  fliould  be  conftrued  in  reftraint  of 
trade,  that  part  of  the  condition  only  which  concerns  it  flxall  be 
void,  and  there  bebg  another  part  of  the  condition  lawful,  the  bond 
flands  good ;  for  he  ought  to  perform  that ;  and  furely  it  is  as  law- 
ful for  a  man  to  remove  and  change  the  place  of  his  abode,  and  to 
oblige  himfelf  to  do  fo,  as  to  go  to  Rome^  or  the  like;  and  tho 
defendant  having  given  no  antwer  to  this  part  of  the  condition,  the 
plaintiff  ought  to  have  his  judgment,  Norton  v.  Sym/nsy  Hob.  14. 
MooTy  856. 

Upon  all  which  I  prayed  jvdgnlest  for  the  plaintiffs  principally 
on  the  firft  point,  for  that  the  condition,  reaching  only  to  a  particular 
place,  would  not  vacate  the  bond  as  a  total  reftraint  might.  ^ 

And  of  this  opinion  was  the  whole  Court  dpon  the  firft  ar- 
gument, for  this  reafon,  that  a  maninight  part  with  his  own  privilege 
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Tatlori  of  by  his  own  confent,  where  it  is  no  way  to  the  prejudice  of  tbc 
^"■*  public,  as.  in  this  cafe  it  is  not,  for  he  may  ufe  his  trade  any  where 
CtAiBi.      clfe. 

And  Jefferies  Chief  Jujlicey  infifted  much  on  the  common 
prafticc  of  covenants  of  this  nature  in  London^  and  we  had  a  rule  for 
judgment,  unlefs  better  caufe  before  the  end  of  the  term. 

But  the  laft  day  of  the  term,  Mr.  Justice  Holi^oway  being 
*  [  359  ]    ^^^^  alone  *, 

Rule  for  jadg.  M^*  Tremaine  movcd  to  ftay  judgment  on  another  cxcep- 
ment  enlarged  don,  vix.  becaufe  wc  had  not  fet  forth  a  breach  of  the  condition  of 
^!lJ***  '°^"*"^    ^^  ^^^^  ^"  o"'"  replication,  and  fo  there  was  no  caufe  of  aSion 

appeared  on  the  whole  record  ;  and  therefore  wc  ought  not  to  have 

our  judgment. 

In  anfwer  to  which  I  urged  that  their  plea  had  confeflfed  it, 
they  having  pleaded  that  the  bond  was  void,  and  fo  they  were  not 
obliged  to  pay  it ;  beiides,  the  iirft  fault  was  in  their  bat)  and  our 
count  was  good. 

However,  Mr.  Justice  Hollow  ay,  faying  nothing  to  the  ex- 
ception, tdd  me  it  could  do  no  harm  to  ftay  judgment  till  next 
term. 

And  accordingly  the  rule  for  judgment  was  enlarged  to  the  firft 
day  of  the  next  term. 

Mr,  Pollexfen,  on  the  firft  day  of  Trinity  term^  moved  for  the 
defendant  on  the  fame  exception  that  Tremaine  ftarted  laft  term, 
and  infifted  on  this,  that  we  ought  to  have  demurred,  or  ihewn  a 
breach  m  our  replication,  and  cited  the  cafe  of  an  award  in  Hok, 
190.  where  the  defendant  pleading  nul  cnvard^  the  plaintiff  replies 
and  fets  forth  an  award,  and  held  naught,  becaufe  he  did  not  lay  any 
breach,  and  fo  on  the  whole  record  no  caufe  of  aftion  appeared  to 
the  Court ;  and  cited  likewifc  the  cafe  of  Heyman  v.  Gerard  (i) 
fuch  a  like  Cafe. 

Tremaine  repeated  the  fame  thing?,  adding  likewife  a  citation 
of  Dr.' BonhanC s  cafe  (/),  but  to  what  purpofe  I  know  not. 

To  which  exception,  being  afore  prepared,  I  anfwered  thus : — 
That  the  bar  being  ill  the  plaintiff  ought  to  have  judgment  be  the 
replication  never  fo  idle,  and  that  for  thefe  two  rcdfon;,  or  rather 
differences,  which  would  anfwer  all  that  has  been  faid  eo:  can  be 
lu-gcd  on  the  other  fide. 

First,  Wherefoever  the  bar  is  ill  in  fubftance,  and  the  matter 
contained  in  it,  were  it  well  pleaded,  is  infufficient  to  preclude  the 
plaintiff  from  his  a£lion,  there,  though  the  replication  be  naught, 
yet  judgment  ought  to  be  for  the  planitiff.  It  is  true,  in  Dr,  Bon^ 
iatns  cafe  it  is  there  rcfolved,  that  where  by  the  plaintiff^s  replica- 
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lion  It  appears  the  plaintiiFhas  no  caufe  of  a£Hon,  there  he  (hall  not 
have  judgment,  diough  the  bar  be  ill;  but  when  the  bar  is  infuffi- 
cient  in  matter,  or  amounts  to  a  confeiSon  of  the  point  of  adion, 
•  and  the  plaintiff  replies  and  (hews  the  truth  of  the  matter  to  inforce 
his  cafe,  and  in  jud^ent  of  law  fuch  replication  be  immaterial  and 
idle,  yet  the  plaintifi  (hall  have  his  judgment,  for  when  the  count 
wants  fubftance  no  bar  can  make  it  good ;  fo  where  the  bar  wants 
fubftaiKe,  it  cannot  be  made  good  by  a  faulty  replication.  So  is 
Dr,  BonbanCs  cafe^  and  the  fame  refolution  is  in  Meriel  TnJhanCs 
cafe  (m),  where  it  is  adjudged,  that  if  the  bar  be  infufHcient  in  nutter^ 
and  die  count  be  good,  although  the  replication  be  fupcrfluous,  pro- 
vided it  contain  no  matter  which  impugns  or  deftroys  the  plain* 
tifPs  a£tion,  though  immaterial,  yet  the  plaintiff  mall  have  his 
judgmeat  j  and  fo  is  Turner^s  cafe  («)• 

Secondly,  Wherefoever  the  bar  contains  matter  collateral  to, 
or  dehors  the  condition,  in  avoidance  of  the  whole  adtion,  or  where- 
foever any  fpecial,  fingle,  particular  thing  is  pleaded,  though  it  be 
fpeciiied  m  the  condition,  in  thefe  two  cafes,  we  need  not  make  an 
^gnment  of  any  breach  of  the  condition  in  our  replication ;  for 
any  matter  pleaded  that  would  avoid  the  bond,  or  tends  to  avoid  it 
ab  initioj  if  fuch  bar  be  ill,  the  plaintiff  ought  to  have  his  judgment 
be  his  replication  what  it  will ;  becaufe  all  fuch  kind  of  pleas  do 
by  implication  agree  a  non-performance  of  the  condition.  For 
fuppofe  a  man  (hould  plead  durefsj  and  not  rightly,  and  the  plain- 
tiff reply  to  that  fingle  matter  of  durefs  as  he  ought,  he  need  not 
aifign  a  breach  of  the  condition,  for  the  very  plea,  being  perfe£^Iy  a 
collateral  matter,  is  qua^  a  confeflion  of  the  point  of  action ;  for  no 
man  (hall  be  intended  to  have  performed  the  condition  of  a  bond, 
which  he  (ays  was  extorted  from  him  by  durefs.  So  in  our  cafe,  how 
can  it  be  imagined  that  the  defendant  has  performed  this  condition 
when  he himielf  conceives  it  void  and  of  no  force  in  law?  Nay, 
every  man  in  pleading  is  prefumed  to  make  the  beft  of  his  own  cafe ; 
and  fure  could  he  have  done  it  with  truth,  he  would  have  pleaded 
a  performance.  The  reafon  they  infift  on  is,  that  there  ought  to 
appear  to  the  court  caufe  of  aSion.  *  I  anfwer,  fuppok  durefs  pleaded  •  [  361  ] 
to  debt  on  a  bond,  and  the  plaintiff  reply,  in  maintenance  of  his 
count,  with  a  traverfe  of  the  durefe,  and  iffuc  is  joined  on  this,  and 
it  be  found  for  the  plaintiff,  (hall  not  he  have  judgment  ?  Yes 
certainly,  and  yet  no  breach  affigned.  But  here  it  may  be  faid, 
there  is  no  oyer  craved  of  the  condition,  or  becaufe  it  is  fingle.  I 
anfwer,  durefs  may  be  pleaded  after  oyer  of  the  condition,  and  then 
it  does  all  appear  to  the  court.  But  I  will  put  a  cafe  where  oyer 
muft  be  of  the  condition,  as  in  cafe  the  flatute  of  ufury  be  pleaded, 
and  the  plaintiff  replies;  he  needs  not,  nor  ever  does  he  affign  a 
breach  in  his  replication,  becaufe  the  very  plea  imports  a  non- 
performance. Of  all  the  (heriffs  bonds  where  the  ftatute  has  been 
pleaded  to  them,  never  was  a  breach  afBgned  in  the  replication.  The 
(ame  of  rafure,  interlineation,  or  other  fpecial  mn  ejlfa6lum  pleaded. 


(ot)  9  Co.  no. 


(»)  8  Co.  133. 
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fo  of  infancy  or  the  like,  or  a  rele^  pkaded.  So  if  a  fpecial  fingle 
matter  be  pleaded)  as  no  demand,  ho  notice,  afc  die  like*  In  thexrale 
of  Griffithv.  Sptncer  (9)^  debt  on  a  bond  was  brought  in  the  Common 
Pleas,  and  oyer  cravea  of  the  condition,  which  was  to  pay  a  hundred 
pounds,  after  notice  of  the  plaintifPs  return  to  England  from  Cort/fan^ 
tinotle-^  the  defendant  pleads  no  notice;  tht  piaintiiF replies  notice 
in  luch  a  manner,  &c. ;  hereon  at  laft  there  is  a  judgment  in  the 
Common  Pleas  for  the  plaintiff;  and  the  defendant  brii^in?.  a  writ 
of  error  here  in  this  Court,  infifts  upon  this  very  matter  for  error, 
that  no  caufe  of  a£lion  appeared,  no  breach  beii^  affigned  of  the 
non-|)ayment :  and  the  j  udgmcnt  was  affirmed  on  dris  very  difference  ; 
it  being  a  Angle,  fpecial,  collateral  matter  pleaded,  which  was  a  kind 
of  admiffion  thi.t  the  money  was  not  paid.  There  are  bixt  two  cafes 
that  can  be  pretended  to  go  otherwife,  and  thofe  are  fabikts  for 
performance  of  awards,  and  the  like  for  covenants ;  as  ff^aters  v. 
bridge  (/►),  and  Barret  v.  Fletcher  (q).  That  was  in  cafe  of  a  bond 
of  fubmiflion,  the  reafon  there  afligned  for  fuch  exception  was,  bc- 
caufe  the  pleas  in  bar  were  to  the  matter  in  the  condition ;  as  ^  no 

•  f  362  1  "  award,*'  **  performance  pf  covenants,"  and  the  like,  ♦  which  {deas 
cannot  be  well  avoided  without  fetting  forth  the  whole  miatter,  and 
affigning  a  particular  breach  ;  otherwife  where  they  plead  a  pardcu* 
lar  collateral  matter,  as  outlawry,  or  the  like,  which  muf{  be  an* 
iWered,  or  any  other  fpecial  matter,  there  no  breach  need  be  af- 
figned  ;  but  when  the  defendant's  plea  is  in  the  generalty,  the  plain- 
tiff ought  to  fhew  his  caufe  and  a  breach.  In  the  cafe  of  Jeffry  v.. 
Guy  (rj,  debt  on  a  bond  for  performance  of  covenants  in  a  lode ; 
the  defendant  pleads  an  eviction  by  the  entry  of  a  ffranger  having  a 
prior  tide ;  the  plaintiff  in  his  leplication  traverl^s  the  entry  of 
the  flranger,  &c. ;  non-  aflignment  of  a  breach  was  afterwards  affigned 
for  error,  becaufe  the  defendant  pleading  a  fpecial  matter  difabled  the 
plaintiff  from  affigning  a  breach,  for  of  neceility  he  ought  to  anfwer  the 
fpecial  matter  alledged  in  the  bar  :  and  another  like  cafe  in  Bayly  v. 
Taylor  (j),  and  the  fame  rule  for  the  fame  reafon.  It  is  ruled  likewife, 
that  whercfoever  the  repScation  is  not  to  entitle  the  plaintiff  to  his 
action,  but  only  to  avoid  the  bar,  which  bar  is  ill,  there  judgment 
fliall  be  for  the  plaintiff,  though  the  replication  be  fuperfluous,  or 
other\vife  naughty ;  and  fo  it  is  adjudged  in  the  cafe  of  Gewen  v. 
Rollet  ux\  executrix  of  one  Noble  (/),  debt  on  a  bond  of  a  thoufand 
mafks ;  the  defendant  pleads  a  flatute  widi  a  defeazance  for  per- 
formance of  covenants,  which  bar  is  ill,  becaufe  it  does  not  fay  the  fla- 
tute  was  forfeited ;  the  plaintiff  does  not  demur,  but  replies  a  fraud, 
an^  that  ill  too ;  fo  here  was  both  bar  and  replication  ill ;  and  this 
e;cception  taken  becaufe  no  breach  afligned  in  the  non-payment  of 
a  thoufand  marks ;  and  after  divers  motions  judgment  was  given  for 

t  Ler,  »26.  ^^  plaintiff  for  this  very  reafon.  As  to  the  cafe  of  Heynwn  v. 
Gerard  (w),  LrORD  Saunders^  though  of  counfel  with  the  de- 
/endant,  Was  of  opinion  agaioft  die  exception ;  befides,  there  is  no 


{c)  Cro.  El'c.  310. 
{f)  Cro.  Tac.  640. 
(«)  Cro.  Jac.  21 1  • 
(r)  Yelv.  78. 


(0  YeW.  24. 
(0  Cro.  Jac.  133. 

(u)   I   Saund.  ic2.     S.  C.   I  SH.  340. 
S.C.  2  Kcb.  253.275. 

judgment 


E^ter  Term,  S6  Car.  «•  ki  B.  R.    ^  3^;^ 

judgment  lA  the  caufe,  for  the  fuif  was  enikd  by  rcfa-ence.  ♦  As  tt)  Txt «d<i  or 
that  cafe  of  Hob.  199,  there  is  a  ple!a  in  the  generalty,  viz.  mil  ^^'^ 
agardfait'y  and  as  for  the  cafe  of  Norton  v.  Simmes  {x\  (which  is  CtAiiictf. 
a  ihuth  more  pertinent  cafe,  ahd  more  pregnant  of  the  obj(£Uoi\  •  [  063  1 
than  any  cited  by  Tremaine  on  the  odier  fide)  the  plea  was  '^per- 
«•  fbrmance'*  generally,  which  though  anill  plea,  fome  of  the  cove- 
nants beii^  negative,  yet  it  was  in  the  generdty,  and  not  collate- 
ral, nor  any  fmele  fpecial  matter,  and  fo  contradifb  not  either  of 
the  differences  I  have  afligned.  As  for  Hamondv,  Dodd  (y),  the 
bar  is  adjudged  good,  bein^  certain  to  a  common  intent,  and  fo  no- 
thing to  the  purpofe :  As  for  Ridgwafs  cafe  (2),  debt  on  an  eTcape, 
the  reafon  why  judgment  is  there  foe  the  defendant  was,  becaufe, 
on  the  plaintifr  s  own  (hewing  in  his  replication,,  it  appeared  he  had 
no  caufe  of  a£lion,  that  there  was  no  efcape;  for  die  defendant, 
pleading  a  frefh  purfuit  and  a  recaption,  die  plaindfFrepUes  and  de- 
nies not  the  frem  purfuit^  but  pleads  that  the  party  wa9  out  of  his 
fight;  which  might  be,  and  yet  the  plaindfF  excufable  from  an* 
efeape;  and  as  the  cafe  is  reported  in  Poph.  41,  42.  the  reafon  is 
given  becaufe  it  was  ill  in  form  only,  of  which,  after  a  replication 
'made,^ere  bebg  no  demurrer  to  it,  the  plaintiff  {hall  take  no  ad- 
irantage,  and  then  the  firft  &ult  is  in  the  replication ;  and  Where  the 
bar  is  infiifficient  in  fubihince,  and  the  matter  or  c^uie  of  z&ion  al- 
kdeed  in  the  count  is  not  fuffidendy  avoided  by  the  bar,  judgment 
ihaU  be  for  the  plaintiff;  and  in  that  cafe  the  matter  pleaded  in  bar, 
if  it  had  been  well  pleaded,  would  have  been  a  good  bar,  viz.  frefh 
purfuit,  and  fb  the  feolt  was  only  in  form,  and  by  confequence  helped 
by  the  replication;  but  had  it  been  an  in  bar  m  fubflance  it  wOuid 
have  been  otherwife :  and  Idl  the  cafe6  they  haVie  dV  C2U%  cite,  are 
either  in  the  generalty  or  good  in  fubffance,  or  to  the  matter  of  the 
condition;  as  ^<  nul  ttel  awards  performance  of  covenants,  or  award," 
they  are  all  good  in  fubfbnce,  and  fb  not  within  either  of  ipy  three 
differences  which  I  infift  on :  ^as 

First,  *  Wherefoever  the  matter  pleaded  in  bar  is  collateral  to,  •  [  364  ] 
or  dehors  die  condition  of  the  bond,  there  needs  no  affignment  of 
a  breach ;  and  though  we  do  not  demur,  but  make  a  fupernuous,  idle 
replication,  we  ought  to  have  judgment  if  fuch  bar  be  ill. 

Secondly,  Wherefoever  the  bar  is  infufficient  in  fubilance  or 
matter  to  exclude  the  plaintiff  of  his  a^on :  or 

Thirdly,  Wherefoever  the  plea  in  bar  is  to,  and  of,  fome  fpecial, 
fingle,  particular  matter,  though  it  be  contained  in  the  condition,  if 
it  be  iU,  it  is  with  the  plaintiff,  though  he  do  neither  demur  nor 
offign  a  breach,  but  makes  an  idle  replication. 

And  dierefbre  I  pray  judgment  for  the  plaintiff. 

The  Court  were  all  of  opijoion  for  die  plaintiff,  for  that  die 


(it)  Hob.  14.    S,  C.  Moor,  856.        (»)  3  Co.  5*, 
{j)  Cw,  Car.  3,  V  y  J        ^ 
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matter  pleaded  in  bar  is  merely  idle  and  collateral,  and  admits  a  noa- 
performance  as  much  as  a  releafe. 

The  Lord  Chief  Justice  put  this  cafe  to  Mr.  Pollex- 
FEN,  Suppofe  a  defendant  (hould  plead  to  debt  on  a  bond,  that  the 
plaintiff*  difcharged  him  of  that,  and  fhews  not  how,  and  the  plaintiff 
replies  fome  matter  immaterial,  (hall  not  he  have  judgment  becaufe 
he  has  not  affigned  a  breach  ? 

And  judgment  was  given  for  the  plaintiff  by  the  whole  Court 
Wythens  abfente. 

Pollexfen  and  Tremaine  for  the  defendant.  Shower  for 
die  pbintiif. 

However,  Tremaine  not  being  latisfied,  his  client  brought  a 
writoferror^  though  as  to  the  lail  point  all  the  bar  thought  there 
was  nothing  in  it;  (and  as  to  the  firit  point  I  think  not  much.) 

Afterwards,  in  the  Exchequer  chamber  I  argued  it  again,  and 
diere  the  Court  were  of  opinion  with  my  client  as  to  the  lai(  pointy 
viz.  that  die  replication  was  well  enough  without  alledguig  a  breach^ 
becaufe  the  plea  admitted  and  fuppofed  a  non-performance. 

But  as  to  the  firft  they  held  the  bond  void,  being  a  reftraint  rf 
trade,  and  held  the  difference  between  a  bond  and  affumfjitj  be- 
caufe of  the  confideration,  without  any  regard  to  the  confideratioa 
implied  in  law,  upon  fealing  and  executing  of  the  bond* 

And  fo  the  judgment  was  reverfed. 
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The  Thirty-fixth  of  Charles  the  Second, 
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THE     king's     bench. 


Sir  George  Jeeperies,  Knt.  Chief  Jujiice. 

Sir  Francis  Wythens,  Knt. 
Sir  Richard  Holloway, 
Sir  Thomas  Walcot. 


^s,  Knt.      1 

rAY,  Knt.    t  Juftices. 
^  Knt.         j 


Sir  Robert  Sawyer,  Knt.  Attorney  General. 
Heanage  Finch,  Efq.  Solicitor  General. 


Anonymous.  ^afc  35<x 

I^OTA.  An  a£lion  was  brought  againft  two  executors;  one  coftiaifaiftft 
r\    appears  and  pleads    ^  no  affets^^*  and  it  was  found  againft  oneeftwocae* 
nim ;  and  judgment  againft  both,  with  cofts  only  againft  him  that  c«t»*«ftni««»» 
appeared  and  pleaded,    ^dtre  if  good,  iSl*  N*  V.%f  a, 

iRoUAbr.  933.    Cro.Car.ift6.    Hallock*s  Law  of  Coft^  196b 


The  Mayor  of  Berwick's  Cafe.  Cafe  3^1. 

T>£RWICK  upon  Tweed  is  not  within  any  county;  has  no  Theklog'twrfii 
"^  (herifFs ;  the  mayor  there  makes,  executes  and  returns  all  pro-  <*<>  "©^  ™  iii"^* 
cefs ;  and  generally  their  fuits  there  are  commenced  and  ended  in  ^^"t^tSn* 
their  own  courts  ;  but  in  a  caufe  of  land  there,  if  commenced  here,  any  amDty  m 
there  is  2iJuggeJiion  made  on  the  roll,  that  breve  domini  regis  ibi  En^sMd. 
non  currit ;  as  it  is  in  Wales :  and  on  this  reafon  an  attachment  » Buir.  836* 
could  not  be  granted  againft  thb  MAYOR,  becauie  no  (beriffto  ex- 
ecute it  i  but  a  tipftaft'  was  fent. 

Thf 
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Xast  Imdia  argued  for  the  plaintiiF  to  diis  effed:  if  thefe  letters  patents  be 
COV.PANT  binding,  I  {hall  not  contend  nor  argue,  but  that  the  king  may,  noC^ 
SanVs.  withftanding  thefe  letters  patents,  licence  others  to  trade  there  like- 
wife  :  First,  Confider  how  trade  was  at  the  coounon  law ;  trade  is 
either  inland  or  fbreien.  Inland  trade  confifts  of  manu£idure  or 
merchandize ;  for  the  iirft  any  man  may  at  the  common  law  ufe  it 
how  and  when  he  pleafes,  fo  as  he  do  not  annoy  his  neighbours, 
and  the  king's  prerogative  is  not  concerned :  as  for  mer^andise, 
generally  fpcaking,  a  man  might  buy  and  fell  as  he  pleafed,  but  firft 
at  common  law  no  man  could  ingrofs  one  commodity.*— Secondly, 
This  was  reftraincd  to  particular  places  (e).  Then,  Thirdly,  No 
aflcmblies  could  be  had  for  trade  without  the  king's  licence.  Though 
fome  &irs  and  markets  are  by  prefcription,  yet  their  original  is 

17  Yiner^t  Abr.  from  the  crown,  and  tlicfe  licences  for  trading  in  aflemblies,  as  in 

iQU  fairs  and  markets,  cannot  be  refumed  without  fome  forfeiture,  and 

in  thefe  all  the  king's  fubjedb  have  an  intereft ;  and  the  lord  of  a 
market  cannot  prohibit  them ;  and  in  thefe  the  public  is  concerned 
to  prevent  cheats  and  puni£h  diforders,  and  therefore  a  court  of 
juftice  is  incident  to  fuch  fairs.— Fourthly,  There  was  another 
reftriciion  o^ foreign  bought  zni  foreign  fold^  which  prevailed  in  fe- 
vend  cities,  towns,  and  fea-ports  {f).    So  that  the  managery  *  oi 

^  r  369  ]  the  piirxipal  part  of  inland  trade  in  markets  and  fairs  was  under  die 
king  and  his  influence. 

Secondly,  As  to  foreign  trade,  the  common  law  takes  notice 
but  of  two  forts  of  foreigners,  friends  and  enemies^  and  that  muft  be 
tried  by  the  leagues  of  peace  and  war,  which  are,  or  ought  to  be  in* 
rolled  in  Chancery :  although  there  be  no  a£hial  war,  yet  if  there 
be  no  league,  they  may  take  up  arms  and  fight  one  another,  for  thev 
are  injlatu  belli.  At  common  law  no  man  had  a  right  to  trade  witn 
ftraneers  (ff^).  The  laws  of  commerce  are  contained  in  the  leagues 
of  princes  and  people;  all  ftrangers  that  came  hither  came  under 
(afo  condu£^,  and  the  king  might  have  prohibited  them :  Magna 
Charta  f A),  which  is  a  general  fafe  condud  to  ftrangers,  has 
a  reftriclion  nifi  fit  puhlice  prohibitum  :  Coke  argues,  ttat  before 
that  time  the  king  did  prohibit  them  ;  but  he  interprets  this  to  be  a 
prohibition  in  parliament,  which  is  a  conftru6li6n  as  without  autho- 
rity, fo  againft  all  precedent :  the  king  may  order  them  to  depan 
the  realm  (1).  By  the  27  Edw.  3.  c.  .  the  king  may  prohibit 
ftrangers  from  coming  hidier,  he  may  prohibit  his  fubjeds  firom 
going  thither.  "  Noted  and  notable  merchants"  were  certainly 
meant  **  merchants  of  the  ftaple"  (i) ;  merchants  adventurers,  and 
merchants  of  the  ftaple  :  then  as  the  king  may  prohibit  his  fubje^ 
from  going  beyond  fca,  fo  he  might  re^l  thepi  when  he  pleafed. 
From  all  the  cafes  (/)  it  is  evident,  that  at  common  law  no  man 

(0  3  Inft.  196.  (*)  See  i  Erii.  c.  13. 

(/)  See  the  itatute  9  Edw.  3.  c.  1.  and  (/)  Dyer,   128.  276.  375.     3  Inft.  179. 

9  Edw.  4.   N^  30.  not  printed.     8  Co.  i  Leon.  9.  Year  Book,  24  Edw.  3.  pi.  13. 

128.  Knowles  v.  Lucy,    Moor,    io9.^Sce  alfj 

[g)  Bodin.  de  Repub!.  Tib.  1.  cap.  7.  i  Black.  Com.  i66.    4  Black.  C^m.  111. 

{t\  Cip.  30.  4  Bac.  Abr.  170. 


(i)  a  inil.  57.    RoU*i  Prtrog.  180. 


has 
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has  a  right  to  trade  abroad  (w).     The  law  veils  the  fole  power  of    ^**'*'  ^^dia 
making  leagues  in  the  king  alone,  and  never  was  a  league  made  for        omjany 
a  free  univerfal  unlimited  trade  («).    In  all  leagues  the  municipal         Samm, 
laws  of  each  realm  are  excepted  :  the  rules  of  the  common  law  have 
no  cognizance  of  fuch  foreign  matters,  as  foreign  trade  being  merely 
foreign  and  there  tranfadted  {0).  And  *  it  has  appointed  no  rules  for  ♦  [  370  J 
Ac  managcry  thereof,  but  has  left  it  to  the  king.     The  foundations  , 

of  foreign  trade  are  two. — First,  The  king's  leagues.*— Se- 
condly, The  king's  grant  either  fingly  or  in  parliament, — First, 
If  a  league  be  broken,  let  the  fuhjedls  right  be  what  it  will,  it  is  gone  j 
for  upon  breach  of  the  league  they  become  as  enemies ;  and  thefc 
Jeagues  may  be  limited  as  to  time  and  place,  as  was  the  league  be- 
tween the  King  of  England  and  the  Dukr  of  Burgundy^  againft 
Flanders  and  the  Loiv  Countries  (^),  Secondly,*  The  other  foun- 
dation is  royal  licences,  as  the  king  may,  at  the  common  law,  prohi- 
bit his  fubjecSs  to  go  beyond  the  feas,  fo  he  may  licence  them  {q)i 
^Q  may  licence  alien  enemies  who  were  prohibited  by  the  common^ 
law,  as  by  his  letters  of  fafe  conduct  (r);  The  ftaplesj  which  were 
the  public  marts,  were  fettled  all  by  the  king  alone,  though  after-. 
wards  fettled  and  confirmed  by  adl  of  parliament  (j).  Wool,  wool- 
fels,  leather,  and  lead,  were  the  ftaple  commodities  :  The  king  had. 
mididul)ted  right  to  give  licence  of  trade  to  other  places  than  where 
the  ftaple  was  fixed :  the  men  of  Berwick  and  Newcaftle  liad  fuch 
licences,  but  afterwards  they  being  found  inconvenient  were  re-? 
moved  (/).  It  is  moft  plain,  that  the  foreign  trade  and  its  manager/ 
is  governed  by  the  prerogative  in  all  cafes  where  no  ad  of  parlia- 
ment has  interpofed  j  and  in  all  thefe  ancient  times  the  foreign  trade?, 
"was  managed  by  the  king's  charters  to  foreigners  («}.  Several 
Englilh  obtained  licence  to  fifli  in  the  fea  with  veffels  of  thirty  tons  ; 
and  this  was  within  the  narrow  feas  (r).  Then  there  are  royal  li- 
cences by  aft  of  parliament^  but  there  arc  far  more  laws  for  reftraint 
of  trade  oy  Englijh^  than  there  are  for  open  trade :  there  was  never 
a  ifcatute  yet  tlut  gave  liberty  of  *  trade  to  all  nations.  He  urged,  •  |  ^^\  J 
thatlhefeveral  fpecia)  flatutes  for  liberty  of  foreign  trade  to  parti- 
cular nations,  or  of  particular  commodities,  are  all  introduftive  of  a . 
new  law ;  all  the  afts  of  parliament  which  do  found  licences  to 
^rade,  <fo  fuppofe  leagues,  for  they  create  no  liberty  in  time  of  war. 
When  the  king  has  given  a  liberty  or  licence,  he  cannot  afterward^ 
make  a  general  prohibition  to  all  people,  becaufe  there  was  an  inte« 
reft  paiTed  j  nor  can  he  licence  all  people  whatfoever,  for  that  would  • 


I; 


(w)  There  were  alfo  cited  FItz.  N.  B.  (f)  Year  Boole,  2  Rrch,  2.  pi.  la.     I 

5.  in.     Dyer,    165.      Grotius   de  Jure  Hen.   5.  pU   15.     15  Hen.  6.  pi.  13.     5 

•elli,  3.    Year  Book,  9  H6n.  4.  fo«4.  pi.  £dw.  4.  pi.  33.    Hale's   Common   Place 

15.     Cro.  Car.  3.  Book,  tide  *•  Monopoly,*'  .pumber  3.  and 

(u)  4lnft.  153.  the  cafe  of  Shai»e,  and  others,  in  Hilary ^^ 

(<o)  Dyer,  176.  3  Jac.  i.  and  Eattcr,  djac.  1. 

(^)  »i  £dw.  3.  pr.     •    %  Roll  Abr*  (»)  H  £dw.   3.    Rol.  Clauf.;  2  pait*; 

174.  Membr.  35. 

(y)  Reg.  193.  (Jf)  Year  Book,   3  Hen.  5.  pL      .    % 

(r)  Year  Book,  20  Edw.  4.  fo,  6.  p1«  6.  Roll  Abr.   170.  and  a  privai:  Aatuce,  S 

jBfoor,  434.      .  Elix.  c.      . 
(i)  »7  £dw.  3.  c.  r.; 

¥9*.  n^.  B  b; 
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East  Iwbia  repeal  the  former;  therefore  the  Canary  patent  was  void,  be- 
CcMFAMT  ^^aufe  exprefsly  againft  a  former  patent.  Thefe  Indians  are  alien  in- 
stil pn  fidels,  and  they  are  enemies.  Whether  trading  with  them  be  within 
the  25  Edw.  3.  f.  .1  (hall  leave  them  to  confider.  An  alicnr 
enemy  dies  feifed,  on  office  found  the  king  (hall  have  the  land,  and 
not  the  lord  by  efcheat  (y).  If  an  alien  enemy  be  here  before  the 
war  begin,  his  goods  cannot  be  feized  by  any  fubjeft,  but  they  be- 
long to  the  king,  but  if  he  come  here  with  his  ^oods  after  the  war 
proclaimed,  any  man  may  feize  them,  ac  drutmunt  capleris  hona  : 
but  as  to  THE  Jews  they  are  here  by  an  implied  licence ;  but  on  a 
proclamation  of  bani(hment  it  is  I'ke  a  determination  of  letters  of 
(afe  conduft  to  an  alien  enem v,  who  was  here  by  virtue  of  (iich  let- 
ters before,  &c.  There  is  no  league  between  us  and  the  Great 
Mogul,  or  any  of  diem  \  and  by  this  charter  the  Eajt  India  Com- 
pany have  power  to  make  war  and  peace  wkh  them  in  defence  of 
their  trade :  as  to  the  objeSion  of  its  being  void,  as  in  ingroffing 
foreign  merchandize,  and  fo  a  monopoly  \  diat  it  is  not  within  the 
ftatu.e  of  monopolies  muft  be  agreed;  and  I  think  there  is  as  litde 
pretence  why  the  ingroffing  of  foreign  merchandize  by  a  merchant- 
adventurer,  at  the  common  law,  (hould  be  unlawful.  The  refeki- 
tion  of  all  the  judges  of  England  was  fo  (z). 

Then  secondly.  Whether  the  aftion  will  lie  ?  And  I  conceive 
it  depends  on  the  other  point,  becaufe  if  it  be  a  right  and  a  man  be 
injured  in  it,  this  aSion  properly  lies. 

•  [  372  ]  As  to  the  *  OBJECTION  that  it  is  not  alledged  the  defendant 
had  no  licence  from  the  king,  I  anfwer,  it  is  cxpreisly  fet  forth,  that 
the  companv  have  the  fole  trading  there,  and  the  Court  cannot 
intend  that  ne  has  any  other  licence  than  what  he  pleads,  which  is 
only  the  (latute. 

As  to  THE  OBJECTION  that  the  plaintiils  have  not  (hewn  any 
Ipecial  damage,  1  anfwer,  that  need  not  be  in  any  ca(e  where  the  ac- 
tion is  founded  on  the  right  where  a  man  has  the  fole  right ;  it  18 
otherwife  in  cafe  of  right  a  prender. 

As  to  THE  OBJECTION,,  that  the  a£Uon  is  grounded  only  on 
the  exclufivc  words,  which  cannot  give  an  a^on ;  to  that  he  cited. 
II  Co.  88.  Rollers  jfbr,  96*  196.  jo6*  numb.  6. 

And  the  next  day  Mr.  Pollexfen  argued  for  the  defendant. 

And  the  next  term  the  Court  argued  it  feverally,  and  did  all 
conclude  with  the  plaintiffs ;  but  I  heard  them  not. 

Judgment  for  the  plaintiff  [a). 

U)  CcLit.  2.  See  aUb the  Yeir  Books,  Fi Hen,  Pollespsk,  and  9AWTEa,afe 

y£d«.  4.   pi.   17.     %%   Edw.  4.    pi.  45.  briefly  noticed  in  Skinner,  132.  165.197. 

Jfep»  Abr,  <«  Property^"  28.  223.  but  there  it  a  very  fuU  report  of  t^. 

{%\  Mich,  term,  29  ic  30  Eliz.    3  Ini^*  whole  cafe, copied  from  the  MSS.  otS^mnd 

9d.  tne  Sutute  3S  Edw.  3.  c.  3.    12  Co.  Pfpyh  ^Ji*  '»  7  toU  Sutt  Ttiali^  494  » 

lO«  Year  Book»2}  Edw.  3.  pi.  27.  570. 

Lovcdiy 


{s)  Thcaipiiiieauei' Ho&T|  T^iBTy 
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Lovcday  againji  Young,  Cafe  354. 

r^  E  B  T  on  a  bond  againft  the  defendant,  as  executrix  of  the  laft  l"  del*  on  •«>'» 
^  wiU  of  John  roung,  deccafcd.  f^„t.ntt '" 

The  defendant,  before  imparlance,  pleads  in  abatement j  that  (he  Sbad'hi  ab«T.* 
was  admniflratrix^  and  not  executrix^  and  that  (he  ought  to  have  ment  that  he  is 
been  named  fo  in  the  bill,  et  hoc  par  at  a  eft  verlficare  \  unde  petit  ^dmimjhator  Ani. 

.    J.  .  1  I'll         rr^  not  executor, 

judicium  quod  hilla  cajfetur.  ^j^hout  traverf- 

The  plaintiff  demurs,  becaufe  flie  had  not  traverfed,  that  {he  had  niftered  asexe* 
not  adminiftered  as  executor.  cutor ;  but  thu 

plei  cannot  be 

Mr.  Fowys  for  the  defendant  urged,  that  the  plea  is  good  enough,  p'^«*cd  by  an 
becaufe  fuch  traverfe  is  not  neceflary,  for  the  adininiftration  fubfe-  jJ^^torV^^    - 
quent  purges  the  tort;  fo  Thompfon's  Precedents  (tf),  this  pleaded  in  ^ro  Ell*.  xo2 
abatement.  RaflaWs  Entries  {Jb)  is  in  point,  that  it  may  be  pleaded  in   i  aiu  Abr.  913 
abatement ;  and  need  not  (hew  the  letters  of  ad  mi  nift  ration.     In  S'»'««>  337- 
Robinfon's  cafe  {c)   it   was   pleaded   in   abatement.     The  cafe   of  f  siT'76.^^* 
Courtney  v.  Phelps  (d)j  nothing  is  traverfable  but  that  which  is    1  kcb.  185. 
di redly  and  pofitively  affirmed  in  the  declaration ;  but  this  is  only  aycnM8ai;$t, 
the  ftile  of  the  defendant  given  him  by  the  declaration  :  a  traverfe  in  ^""J^  '°|^ 
♦  this  cafe  perhaps  would  have  been  ill,  for  then  it  would  be  con-   x  SaiL  296. 
eluded  that  O12  is  executrix  of  the  laft  will,  whereas  {he  is  exe-   i  Wo<i*  a39« 
CUTRXX  defon  tort  only ;  and  no  will  in  the  cafe ;  and  therefore  we  |s?r*if*noV 
ought  to  leave  the  matter  at  large,  whereon  the  plaintiff  may  reply  5  Com.  Dig.* 
that  {he  is  executrix,  and  traverfe  the  dying  inteftate,  as  it  is  in  "  Pleader/' 
RaJiaPs  Entries  (^),   or  clfe  the  plaintifF  may  repl)r,  that  (he  is  l*TermRcp. 
EXECUTRIX  de  fan  tortj  as  in  the  cafe  of  Stubbs  v,  Rightway   (y),  589, 
and  Obalfion's  cafe  (g)^  againft  the  precedent  in  Thompfon  (A);  and  ♦  [  07^  1 
fo  in  the  cafe  of  Burnet  v,  Paget  (/).  Cafe  againft  the  executor  for 
the  promife  of  the  teftator,  who  pbads  in  abatement^  that  the  party 
died  inteftate,  and  that  letters  of  ad.niniftration  were  committed  to 
him  the  defendant,  et  hocy  ^c.  und^  ex  quo  non  nominatur^  ^c.  petit 
jud.  de  bi/Ia'y  in  which  cafe  Mr.  Girdler  was  for  the  plaintiff":  a 
traverfe  in  the  cafe  would  be  naught,  becaufe  it  would  tie  up  ths 
plaintiff  to  prove  the  defendant  executor  of  the  laft  will,  whereas 
poffibly  he  is  executor  defon  tort ;  and  fo  was  it  adjudged  in  Trinity 
Term  in  the  court  of  King's  Bench,  in  the  eighteenth  year  of 
Charles  the  Second^  in  the  calc  of  Baker  v.  Pope^  which  is  in  a  pri- 
vate report  of  Mr,  Chrijhpher  Bard. 

Pemberton  y^r  thi  plaintiffl    Debt  againft  an  executor;  the 
defendant  pleads  in  abatement  letters  of  adininiftration,  with  an 

{a)   Title, '^  Debt/*  fol.  ^%u  num.  edition  ;  but  fol.  324,  N*  2.  on  the  B,  iid: 

»40.  in  the  new  ediri  >n. 

{b)  Raft.Enf.  fo.  805.  num.  2.  (/)  Cro.  Eliz.  102.  and  S.C.  Keb. 

\c)  Robinibn   ▼.  Robinfon,  Crs.  Jac.  \g)  Hob.  49. 

15,  (^)  Thompion's  Precrdents,  22i« 

(^  Sid.  301*  (i)  Trinity  ierai»  26  Car.  .2.  in  B.  R. 

\^t)  Raft.  Int.  ftl.  305.  N*  a.  of  tht  old  Roll  28a. 

B  b  2  abfqu: 
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tftviDAT  ahfque  hae^  that  he  was  executor,  &c. ;  and  p€r  Curiam  the  traverfe 
Yooico.  ^^  ill,  for  he  ought  to  have  relied  on  the  letters  of  adminiftration 
only,  without  fayioT;  more,  If^iUiamfon  v.  Norwich^  {a)  Hob.  1652. 
B./J.  Rot.  1667.  Executor  Ayi/i  tort  after  adion  commenced 
arainft  him  takes  out  letters  of  adminiftration,  he  may  retain  and 
plead  it,  but  he  (hall  not  abate  the  writ. 

Per  Curiam,  It  feems  fuch  a  traverfe  would  be  naught,  but 
doubtlcfs  it  is  good  without  it. 

Judgment  was  given  for  the  plaintifF. 

(*)  Stiles  337/  3  DaiiT.  3?.6.  p.  lU 

Cafe  35  J.  Anonymous, 

In  what  tafia  pOREiGN  ATTACHMENT  lies  not  of  any  thing  that  founds. 
'Cifl^auTbc  merely  in  damages,  as  covenant,  or  the  like :  it  lies  not  really 

fucd.  of  a  debt  contraded  out  of*  the  jurifdiclion  ;  and  in  Brown^s  caji 

Dyer,  19&  there  was  pleaded  a  cujlom  in  Exeter  for  foreign  attachments  of  any 

Lutw.  9S4.  debt,  and  not  (aying  **  accruing  within  the  city  j"  it  was  held  naught; 
CarSl.^6.'  ^^  ^^  ^^  adjudged  by  die  Lord  Hale,  upon  that  exception  taken  thereto 
3  Leon, 236.  by  Sir  Francis  Pembertqn,  on  a  writ  of  error  out  of  the  Com- 
1  Crtm.  Dig.  ^  n^Qn  Pleas.  The  debt  of  a  corporation  is  not  attachable,  becaufe  there 
(  \)IDJ)^  ought  to  be  three  capias*  Sy  and  a  non  e/i  inventus  returned^  &c«  A 
D  agi  3^  hU  of  Aliddlefex  prevents  an  attachment  as  much  as  an  original^ 
%  r  074  1  becaufe  it  is  in  lieu  of  one,  and  it  is  the  foundation  of  the  fuit  i  and 
if  laid  to  hcfecundum  confuetudinem  Cur\  it  will  be  a  bar. 

If  a  fm-fign  tff-  If  money  be  attached  and  paid  thereon,  and  aftervi'ards  the  ori- 

ucb^rfKt  on  glnal  creditor  fues  for  the  (amc,  ajid  the  attachment  happens  to  be 
ncVhasS>'-eT*"  '^'  pleaded,  or  otherwife  avoided,  the  party  muft  pay  the  money  ove^ 
paiJ,  Js  av  .ided,  again,  and  has  no  remedy  neither  in  law  nor  equity* 

the  oc'g'nal  rr*- 

daars  may  fuc  (^  k,  i  H.  Bl.  Rrp.  6S3. 

Cafe  35/i.  Anonymous. 

Aaion  lies  for  T  NFEKIOR  COURTS :  if  fuit  be  there  without  caufe,  an  a^oa 
•au  !  in  «  "'  '»«s>  ^"^  "°^  f^""  *  caufelefs  fuit  in  the  courts  at  Weftmnjler. 

ir.fcfiof  court.  Ante,  cafe  335> 

Faife  imprifon-  Falfe  imprifonmcnt  Kes  for  one  taken  by  procefs  out  of  the  interior 
wTLkhi'if"^     court,  if  the  caufe  arofc  not  within  their  jurifdiftion. 

juiild:ftion. 

Ercape  againft  Alfo  a  IhcrifF  on  aflion  of  efcape  ihall  take  advantage  o£  the  caufe^ 
^"'^'  arifingoutofthejurildiaion. 

^ir.  If  a  wrdid       But  fuppofe  A.  fue  in  an  inferior  court  in  London^  for  pafturage  of 

in  in  infcr.'or  ^ 

^irt  can  be  pleaded  la  bs  of  aa  adUoa  for-  the  fame  cauic  in  the  fuperior  couct^  if  it  anfe  out  of  the  ju* 
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fcattlc  in  Efjex  f which  is  plainly  a  caufe  out  of  the  Jurifdi£yori)  and  Ahowymoui. 
he  recovers  a  verdid  thereon,  and  afterwards  he  brings  another 
action  above  for  the  (:ime  caufe,  and  the  defendant  pleads  in  bar  the 
proceedings  below,  and  the  plaintiff  replies  that  the  caufe  arofe  out 
of  the  jurifdiilion  :  is  this  replication  good?  Gan  the  plaintiff  take 
;idvantage  hereof  hiinfelf  ?  ^csre. 


*  Slddens  againji  Johnfon;  Cafe  357. 

Hilary  Ternty  35  ^  36  Car.  2.  B.  R.   Roll  lO,  ^  ^^^  ^ 

London^.'     "CRanciscus  Johnson  nuper  de  Islington  i»  Record  mta 

^     com.  Midd.  gen,  attachiat.fuit  per  corpus  fuum  ad  ■PP«»1  of 
refpondend,  Ann^  Siddens  vid,  qua^fuit  uxor*  THOM-ffi  Siddens  ^^^^^^' 
de  morte  prad.    iHOiM.t  Siddens  quondam  vtri  Jul  unde  eum  ap^  ^'^^^rr**^* 
pellat^   et  funt  pleg.  de  prcfequctid  Jcilicet  RoBERTUS  Grave Y  de  ptft,469.  474; 
paroch.    Cljrijhhurch    Londm   butcher^    et    Thomas   tvETTs   de 
parocbia  Chrijl church  prad,  vUlualUr^  et  unde,  eadem  Anna   per 
JoHANNEM  Browning  attorn,  fuum  juxta  for  mam  flat,  in  bujuf-* 
modi  cafu  edit,  et  provif   injlantcr  appellat  prad.    Franciscum 
Johnson  de  eo  quod  prad,  Th^^mas  ^iddess  fuit  in  pace  dei  et 
dotnini  regis  nunc  apud  paroch,  San^i  Sepulchri  in  war  da  de  Far-  ' 

RINGDON  extra  London  prad,  die  Martis  scilicet  vicefvno 
quinto  die  Decembris  anno  regni  did.  domini  regis  nunc  35.  circa 
primam  horam  in  mane  ejufdem  did  ihi  venit  prad.  Franciscus 
Johnson  felonice  ut  felo  diSt,  domini  regis  nunc  ex  malitia  fud 
pracogitat,  et  infultu  prameditat,  contra  pacem  di^,  domini  regis 
loronam  et  dignitatem  juas  die  et  bora  pracL  anno  35.  fufrad.  apud 
parochiam  et  ward  prad,  et  prad,  Franciscus  Johnson  adtunc 
et  ibidem  cum  qtiodam  gladio  pretii  duodecim  dcnarior,  quern  ipfe 
Franciscus  tcnuit  in  dextra  jnanu  fuct  ipfum  Thomam  Siddens 
prad.  in  latere  fuo  Jini fir 0  ufque  ad  cor  fuum  adtunc  et  ibidem  felonice 
percnjjit  et  dedit  ei  plagam  mortalem  de  qua  quidem  plaga  martali  ideni 
Thomas  Siddens  adtunc  et  ibid,  incontmenter  obiity  et  fic  prad^ 
Franciscus  Johnson  prafat,  Thomam  Siddens  adtunc  et 
ibid,  felonice  interfecit  et  muraravit  et  quam  cito  idem  Franciscus 
feloniam  prad,  fecsrit  fugit  didaque  ANNA  ipfum  recent er  infecutd 
fuit  quoufque^  i^ci  et  Ji  prad,  F RAi^Clscvs  feloniam  prad,  velit  de^ 
dice  re  prafat.  ANNA  parata  eji  verfus   eum  probate  prout  euria^ 

Et  prad,  Franciscus  Johnson  /;;  propria  perfdns  fua  venit  ei 
defendit  vim  et  injuriam  quando^  ilfc.  et  omnem feloniam  et  murdrum  et 
quicquidy  ilfc,  Et  petit  auditum  brevis  de  appello  prad.  et  retorn^ 
e^ujd^m  brevis  et  ei  Lguntur  in  bac  verba J/1 

•      ^'vJarolusSecundus  dei  gratia  Anglia  Scotia  Francia  et  Hi* 
kcrnia  rex  Jidei  dtifenjory^<:jC.  vicecom.  London  Jati/tem*  quia  Anna  «  r  ^j^  4 
giDDENS  vidua    uxor  Thomh  Siddei^'s  Jecerit  nos  fecurum  de 

B  b  J  elaawrc 
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SiBDivt       clamonfuo  profequendo  per  Robertum  Gravey  de parocbia  Qjrijt^ 

JoHNsos.      church  London  butcher^  ^  Thomam    Evetts  de  paroch.  Chrtji^ 

church   London     vi^ualler   ideo    vcbis    pracipimus   quod  attachiatis 

Franciscum  Johnson  de  Ijltngton  in  com.  Midd,  generof,  per  corpus 

fuum  fecundum  legem  ct  confuetud.  regni  nofiri  Anglia  ita  quod  eum  ha^ 

beatis  coram  nobis  in  crojlin.  Purificationis  beat  a  Maria  ubicunque  tunc 

fuerimus  in  JugUa  ad  ref pond  end,  prafat,  Ann  JE  de  morteprad.  Tho- 

jvf^  SiDDENs  quondam  viri  fui  unde  eum  appellat.  et  habeatis  ibi  tunc 

I        hoc  breve  Teste  MEIPSO  cpud  Wefim,  decimo  o^lavo  die  Januarii  ann§ 

regni  mjlri  tricrjimo  quinto, 

"  Shelbery." 

Virtute  ijlius  brevis  nobis  dire^,  cepimus  corpus  infranominaU 
Francisci  Johnson  f ujus  quidem  corpus  coram  domino  infrafcript, 
a/l  diem  et  locum  infranoniinat.  para  turn  habemus  :  rejponfio  Petri 
Danielis  ar.  et  Samuelis  Dashwood  arm.  vie. 

^ibus  le£iis  et  auditis  idem  Franciscus  Johnson  dicit  quod 
fradiSi.  Anna  Siddens  appellum  fuum  pradi^.  de  mortepradi3. 
Thoma:  verfus  eum  habere  Jeu  manutenere  non  debet  quia  dicit  quad 
alias  fcilicet  ad deliberaiionem  gaola  domini  regis  de  Newgate  tent, 
fro  civitat.  Lond.  apnd  ]v ST ice-Hall^  in  LE  Old-baily  London 
in  parochia  SanPA  SepuUhri  in  warda  de  Farrington  extra 
London  precd.  die  Mercurii  fcilicet  decimo  fexto  die  yanuarii  anno  regni 
4' mini  ncjlri  Caroli  Sccundi  dei  gratia  Anglia  Scotia  Francia  et  Hi-" 
hernia  regis  fidei  defenforis^  i]fc.  35.  coram  Henrico  Tulse  miiite 
piajore  civitat.  London  Georgio  Jefferyes  miiite  et  baron,  ca- 
fitali  jujiiciario  diol.  domini  regis  ad  placita  coram  ipfo  rege  tenend. 
aJ/ign.'THOMA  Jones  fw/A  capitali  jujiiciario  di^f.  domini  regis  di 
banco  Francisco  Wythe ns  milit,  uuo  jujiiciar.  diSi.  domini  regis 
ad  placita  coram  ipfo  rege  tenend.  ajftgn.  Richardo  Holloway 
tnilit.  alio  jufiiciario  di^.  domini  regis  ad  placita  coram  ipfo  rege  tenauL 
fiffign.  WiLLiELMO  Pritchard  iml'it.  uno  aldertnannorum  civitat. 
London  et  Thoma  Jenner  miiite  un.  de  conftlio  domini  regis  erudit. 
in  lege  ac  recordatore  ejufdem  civitat.  ac  aliis  fociisfuis  jujiiciariis  did. 
domini  regis  adgaolamfuam  de  Newgate  de prifonariis  in  eaexijlen- 
tibus  de  lib  era  mi  affignat.  Edwardus  Smith  gen.  coronator  civitat. 
London  per  manus  fuas  proprias  deiiberavit  in  curia  deliberationis  gaola 
diSt.  dcmini  regis  prad.  quandam  inquifitioncm  coram  eo  adtunc  nuper 
dipt,  fuper  iifum  corporis  pra-d.  Thom^  Sipdens  in  curia  ill. 
*  r  377  1  i^'^^^^  deiiberatiCT'is  de  tec^rdo  terminandy  i^c.  qua  quidem  •  inquijitio 
fqultur  in  l\cc  iirtajjl  LoNDONy/7  inquifttio  indentaia  capt.  profe^ 
i  tuijj.n.o  dcniir.c  rege  cpid parochtavi  San^i  Sepulchri  in  warda  de 
Fakrixgdon  IX'IHA  Lcndcn  prad.  die  Marti s  fcilicet  2^  die  De^ 
Ci-yjtrh  cnric  Vi^r.i  (h?i.iiii  jicjlri  Caroli  Secuvdi  dei  gratia  Anglia 
t'iciuc  Frar.cuc'  et  ILinKia  rtgis  f.dei  defcnfor\  &c.  35  coram  Ed- 
\\  ARLo  S.MiTii  f^ih,  jcfonci*.  civitat.  London  fuper  vifum  corporis  cu* 
jjjtu. :n ' J ' I :o M  a:  .S i D 1) y  v 5  lu  'iur.c  et  iiide?n  tncrtuijacentis perfacrcmen'- 

//'/v](  MANMS  i^FLE    U'lIOM JE  SaVAGE    T.  S.    J.D.   J.  S.    G.W. 

■      '      "^    '     '~  '^    R.D.  T.N.  W.T.  E.E.  R.  S.  J.  M, 

prchcrum  ct  legalium  honunum  civitat.  London 
'dem jurat,  ct  onerat.  esijient^  ^dinqturtnd.fro 

diSl^ 


W.  D.    T.  .^ 

.    T.C. 

w.y  R.  ?. 

ct  A.  B, 

/•;*;('.  J.";   <v /.' 

;,i:cet  ibi, 
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•  ^^0  domin9  rege  quando  uhi  qualiter  et  qutmodo  prad.  Thomas  Sid-       S«»i>tiit 
DENS  ad  mortem  fuam  devenit  dicunt  fuper facramentum  fuum  quod  qui"       i     ^' 
dam  Franciscus  Johnson  nuper  de  London    gen.  Arthur      J^"***®"' 
Graham  nuper  de  London  gen,  et  Richardus  Graham  nuper 
tie  Los  DOS  gen.  deum  pra  oculisfuis  non  habentes  fed  injligattone  dia-^ 
holica  moti  et  feduSfi  di£lo  25  die  Dccembris  anno  35  fuprad.  circa 
primam  horam  in  no^fe  ejufdem  diei  vi  et  armis^  i5fc,  apud  London  v/- 
delicet  in  paroch.  et  warda  prad.  in  et  fuper  prafat.    7  homam 
SiDDENS  in  pace  dei  et  diSi  domini  regis  adtunc  et  tbidem  exijientem 
felonice  voluntarie  et  ex  maliciis  fuis  pracogitatis  infultum  fecerunt^ 
it  quod  trad.  Franciscus  Johnson  adtunc  et  ibidem  cum  quodam 
gladio  Anglice  a  fword  de ferro  etchalybe  confeSl.  valoris  quinquefo'* 
lidorum,  quern  ipfe  idem  Franciscus  Johnson  in  manu  fua  dextre^ 
fldtunc  et  ibidem  extraSlum  hahuit  et  tenuit  prof  at.   Thomam  Sid- 
DENS  in  et  fuper  finijlr am  partem  vent  r  is  ipfius  Thom^  Siddens 
paulofupra  umbilicum  Anglice  the  tizvAy  ipfius  Thom^  Siddens 
adtunc  et  ibidem  violent er  felonice  voluntarie  et  ex  malitiafua  pracogi^  "" ' 

tata  percujfit  et  inforavit  dans  eidem  Thom^  Siddens  adtunc  et 
ibidem  cum  gladio  prad.  in  et  fuper  prad.  fmiflram  partem  ventris 
ipfius  Thom^  Siddens  paulo  fuper  umbilicum  Anglice  the  navel, 
gjufdem    Phom-S  Siddens   unum  vulnus  mortale  latitudinis  dimid. 
finius  poinds  et  profundi  tat.  trium  poUicium  de  quo  quidem  vulnere  mor^ 
tali  prafat.  Thomas  Siddens  adtunc  &  ibidem   infianter  obiity  ac 
quod  prad.  Arthur  GrAham  et  Ricardus  Graham  adtunc 
fcilicet  25  die  Decembris  anno  35  fuprad.  tempore  felonia  et  murdri 
prad.  per  prad.  Franciscum  Johnson  in  forma  prad,  felonice  vo^ 
luntarie  et  ex  malitia  fua  pracogitat.  faB.  et  perpefrat.  apud  paroch. 
it  ward.  prad.  felonice  voluntarie  et  ex  malitiisfuis  pracogitatis  fue* 
runt  et  uterque  eorum  fuit  prafens  abettans  affiftens  auxilians  con-- 
fortans  *  et  manutenens  prafat.  Franciscum  Johnson  ad  fe^     ♦  [  378  ] 
bniam  et  murdrum  prad*  in  forma  prad.  felonice  voluntarie  et  ex 
malitia  fua  pracogitat.  ad  cominittend.  et  perpetrand.  etjic  juratores 
prad*  fuper  facr^um  fuum   prad.  dicunt  quod  prad.  Franciscui 
Johnson    Arthur    Graham     et     Richardus    Graham 
prafat.  Thomam   Siddens    di£io    25  die  Decembris    anno  fu^ 
prad.  apud  paroch.  et  ward  prad.  modo  et    forma  prad.  felonice  vo^ 
luntarie  et  ex  rnalitiis  fuis  pracogitatis  interfecerunt  et  murdraverunt 
(ontra  pacem  dlSf.  domini  regis  nunc  cor  on.  et  dign'tat.  fuas^  ^c.  et 
juratores  prad.  ulterius  dicunt  fuper  facr'umfuum  quod  prad.  Fran- 
ciscus Johnson  Arthurus  Graham  et  Richardus  Gra- 
ham tempore  felonia  ct  murdri  prad.  per  ipfos  Franciscum  Ar- 
thurum  et  Richardum  in  forma  prad.  felonice  voluntarie  et  ex 
tnalitiis  fuis  pracogitatis  fcUl.  et  perpetrat.feu  unquam  poflea  hucufque 
fton  habuerunt  nee  eorum  aliquis  habuit  nee  adhuc  habent  feu  habet 
filiqua  bona  feu  catalla  terras  five  tenementa  infra  civitat.  London 
prad.  feu  alibi  ad  notitiam  eorund.  jurator.  in  cujus  rei  te/limonium 
tarn  prafat.  coronator  quatn  juratores  p*'ad.  huic  inquifitionifigiila  fua 
fippofuerunt  die  anno  et  loco  fuprad. 

Edward  Smith  coron. 

Et  quod  ad  prad.  deliberationemgaola  diSf. domini  regis  ^/Newgate 
1^,  pro  civitat.  London  prad.  apud  JusTlCfi-HAtL  prad.  in  paroch^ 
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SiftDiKt        ff  warda  prad.  disio  die  Mercuru  jcilicet  l6.  dte  Jauudrii  anni  2 J. 

JoH»iioin»      fuprad,  cGrampnefat,  jufticiariis  venittrad,  Franciscus  JohnsoN 

Jub  aiftodia  Petri  Daniel  arm,  et  Samuelis  Dashwood  iirm. 

vie,  com,  civitat,  London  prad,  in  quorum  cujlodia  praantea  ex  caufa 

prad,  commijus  fiiiU  it  Jiaiim  prad,  Frakciscus  Johnson   ad 

-bar ram  ibid.  du6t,  per  prtrfat.  vicecom,  ac  de  pranuffis  ei  fuperius  per 

inquffitionem  prad,  impojitts  a  Hoc  ut  us  qualiter  fe  velTet  indt  acquittari^ 

idem  Franciscus  tunc  dixit  quod  ipfe  in  nullo  fuit  inde  culpabilis  et 

inde  de  bono  et  malo  tunc  pcfuit  fc  Juper  patriam  et  Willielmu^ 

Wagst  affe.  arm,  comjjiunis  clericuscivitat,  London  qui  pro  di£lodomi^ 

720  rege  in  ea parte fcqucbaiur fimilit\i^ cetjuratores jura illius per pr^t^ 

fat,  vicecom,  in  ea  parte  ret :rnat,  et  imbanellat,  fcilicet  J.  N.   B.  Mi 

E.A.  J.N.  K.S.  L.  L.  T.M.  M.  W.  A.  B.  D,  R.  et  L.  H. 

ixa^,  vencrunt  qui  ad  veritat,  de  etfuper  preemijjis  dicend^  ele£li  triat. 

et  jurat,  tunc  dixeruntfuperfacr' urn  Juum  quod  prad.  Franciscus 

Johnson  non  fuit  culpabilis  de  murdro  prad,  in  inquiftione  prad, 

fpecijicat.  ei  impcjii,  prout  idem  Franciscus  placitando  allegavit^  fed 

iidemjuratores  fuper  fac^  rum  fuum  prad,  ulterius  tunc  dixerunt  quod 

'  L  3^9  J  prad.  Franciscus  Johnson  *  fuit  culpabilis  defelonia  et  honuudiii 
tantum  profelonice  interfciend.  prafat,  Thomam  Siddens  in  inqui^ 
fitione  prad,  nominat.  eipcr  inquifitionem  prad,  impofit,  mbdo  et  forma 
trout  per  inquifitionem  prad,  verjus  eumfupponebatur^  quodque  prod, 
Franciscus  Johnson  tempore  fclonia  et  homkidii  prad,  per  ipfun, 
Franciscum  Johnson  //;  forma  prad,  conmiijf,  et  perpetraU  feu 
unquam  pojlca  non  haluit  aliqua  bona  feu  catalla  terras  five  tenemtnta 
iufra  civitat,  London  j'eu  attbi  ad  notit,  eorundem  jurator,  prout  per 
record,  inde  infuis  pleno  rcbore  ei  effe£lu  modo  exijien,  et  inter  record,^ 
cjufdcm  gacla  dcliberationis  coram  jufiiciariis  gaola  deliberati-' 
cms  de  Newgate  pro  civitat,  Londdn  atud  London,  prad. 
remanent,  int,  alia  plenius  apparet,  et  idem  Franciscus  John- 
son ulterius  dicit  quod  nullum  judicium  de  et  fuper  prahujjis 
adhuc  reddit,  exijVit  et  quod iffe  idem Fkaijcucvs  Johnson  tunc/uit 
et  ejl  clericus  et  adtunc  et  ibid,  ad  eandemgaola  deliberationem  coram 
ju/Hciariis  ultimc  pranominat,  paratus  fuit  legere  ut  clericus  ft  curia 
ilia  eum  ad  librum  fiium  in  ea  parte  admit tere  vellet  bf  adhuc  in 
barram  aVicvjus  judicii  mortis  Jupcr  convi^icnem  homicidii  prad. 
pjrfitus  ejl  legere  ut  clericus^  et  hoc  paratus  eji  verificare^  unde  petit 
judicium  ft  p  rad,  Anna  Siddens  appellum  fiiam  prad,  verfus  eum^ 
de  ?norte  prad,  "Ihomje  Siddens  habere  feu  manutenere  debeaty  ^c, 
ami  hoc  qucd prced,  idem  Franciscus  Johnson  verificare  vuit  qu:d 
ipfe  idem  Franciscus  Johnson  modo  appellaf,  et  prad.  Francis- 
cus JoHKSOK  fiperius  in  inquifitione  nominat.  in  forma  prad  ccnvi^^ 
funt  una  eudemqiu  perfona  et  non  alia  ncque  diverfa  et  quod  prad. 
7'homas  SipDENS  di  cujus  morte  ipfe  idem  Franciscus  Johnson 
mcd)  appcllatus  exrfit  et  prad.  Thomas  Siddens  in  inquifitione 

'  prad,  KC/i:inat,  et  pro  cujus  morte  idem  Franciscus  Johnson  in 

forma  prad,  conviSt,  exifiit funt  una  et  eadem perjcna et  non  alia  ne^ue 
diverfa^  et  quod  prad,  plaga  de  qua  in  apello  prad.  fupponitur  ipjwn 
Thomam  Siddens  obifj'e  et  prad.  plaga  de  qua  in  inquifitione  prad. 
f^pp.ftitur  ipjum  Tho.mam  Siddens  mortuum  fuijfe  funt  umi  et 
tfudcm  pL'ga  mor talis  ct  ncn  alia  ncque  diverfa^  et  petit  de  pramiffis 

nlkcatipnemi 
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filbcationemy  i!fc.  et  quoad  fehniam  et  murdrum praJ.  idem  Francis-  Sidoeks 
pus  Johnson  dicit  qma  ipfe  in  nullo  eft  inde  culpabilisy  et  iridi  de  to,I^*jok« 
"hno  it  maloponit  fefuper  patriam^  ^c. 

WiLtlAM  HalL; 

Et  prafat.  Aviua  ^m!Ht\^c.  Et  prad.  Avs A  Sidbehs  quoad 
flacitum  prad*  prad.  Franci8CI  Johnson  de  convi£lione  prad, 
^  modo  et  forma  prad^uperius  placitando  placitat,  dicit  quod  ipfi  Ass  A  *  £  3^^  ^ 
per  aliqua  per  prad.  Franciscum  Johnson  inde  fuperius placitahd$ 
aUegat.ab  appellofuoprad.  verfus  prad.  Franciscum  Johnson 
modo  et  forma  prad.  tnde  in  barram  appelli  prad.  fuperius  placitando 
placitat.  materiaque  in  eodem  content,  minus  fufficient.  in  lege  exijlunt^ 
ad  quod  quidem placitum  eadem  Anna  SipDENS  neceffe  non  habet  nee 
per  iegem  terra  aliqualit,  refpondere  tenetur  unde  pro  defeitufufficient. 
refponftonis  in  hac parte  eadem  Anna  Siddes s petit  judic,  et  execution, 
verfus  eundem  Franciscum  Johnson  de  et  fuper  pramijjis 
jUrij  f^c. 

Bartho.  Sm)W£R. 

Et  prad.  Franciscus  Johssos  quoad  placitum  ipjius  Fran- 

Cisci  ^/^  conviction e  prad,  fuperius  placitat,  dicit  quod  placitum  illud 

modo  et  forma  prad.  fuperius  placitat^  materiaque  in  eodem  content. 

ffona  et  fufficien.  in  lege  exiAunt  ad  prad,   Ann  AM  SiDDENS  ab 

appetio  fuo  prad.  verfus  iffum    Franciscum   Johnson   babend. 

pracludcnd.  et  ad  appellum  illud  penit us  evacuand,  quod  quidem  placitum 

materiamque  in  eodem  content,  idem  Franciscus  Johnson  paratus 

eft  verificare  et  pr chare  trout  cur\  &c.  et  quia  prad.  Anna  Sidoens 

^eid  placitum  ill,  non  refpondit  nee  ill,  hucufque  aliqualit,  dedicit  idem 

.Franciscus  Johnson  ut  prius  petit  judic.  et  quod  prad.  Ass  a 

SiDD£N3  ab  appellofuo  prad.  verfus  ipfum  Franciscum  JoAnsom 

habend.pracludatur^  ^c.    Et  quia  cur.  di£l.  domini  regis  hie  de  judic, 

fuo  de  et  fuper  pramijffl  reddend,  nondum  advifatur  dies  inde  dat,  eft 

.partihus  prad,  coram  dilio  domino  rege  a  die  Pafcha  in  quindecim  dies 

ubicunq^Cy  &c.  de  judiciofuo  de  et  fuper  pramijf,  audicmPy  &c.  eo  quod 

cur.  diif,  domini  regis  hie  nondum^  ^c,  et  quoad  triand.  exit  prad,  inter 

.partes  prad,  junSium  ceffet  inde  proceffus  quoufque  prad.  materia  in 

judicium  curia  in  forma  prad.  placitat.  aliquo  tnodo  legitime  terminetur^ 

i^c,  et  fuper  hoc  venit  Richardus  Filkins  deparoch.  San^i  Mar^ 

tini  in  Campis  in  com.  Midd.gen.  Martin.  Bond  de  eadem  par och. 

et  com,  prad.  mercator  Johannes  Baley^/?  eadem  paroch.  et  coin. 

prad.  poulterer  Richardus  Thomas  de  eadem  paroch.  et  com.  prad. 

.  (oquus  in  propriis  perj'onis  fuis  et  manuceperunt  habend.  corpus  prad. 

Frakcisci  Johnson  coram  di6lo  domino  rege  ad  eundem  terminum 

ttfu  de  die  in  diem  quoufque^  iffc.  quilibct  manucaptor.  prad.  corpus  pro 

^orporcy^c.'^  *  [  S^x  J 
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The    case. 

An  appeal  o(  murder  was  brought  by  Siddens^  as  widow,  for  the 
d^th  of  her  late  hufbaiid,  againft  the  defendant  yohnfortj  who  craving 
oyer  of  the  writ  and  its  return,  pleads  a  convif^ion  of  manflaughter 
and  that  no  judgment  was  given  thereon;  that  he  then  was  ana  is  a 
clerk^  and  then  and  there  was  ready  to  read  as  a  clerk,  if  the  court 
there  would,  then  have  admitted  him  to  his  book  in  that  behalf;  and 
yet  m  bar  of  any  judgment  is  ready  to  read;  with  a  paratus  eft 
verificare  prout  cur\  i^c,  and  prays  judgment  if  the  plaintiff  ought 
to  have  her  faid  appeal^  with  an  averment  of  the  identity  of  the 
perfon  igppoied  murdered ;  and  of  the  defendant,  and  of  the  woundf, 
jmd  prays  allowance,  &c.  and  pleads  over  not  guiliyy  &c.  To  the  mi 
guilty  iiTue  is  joined ;  To  the  plea  of  the  convi^on  the  appelfamt 
demurs  ;  and  the  defendant  joins. 

Show ER for  the  appellant  2iTgatd:  That  the  defendant's  plea  js 

naught. 

First.  That  fmce,  and  by  the  ftatute  of  3  Hen.  7.  f.  i.  it  \s  n% 
{ood  bar. 

Secondly.  Suppofe  our  cafe  be  cafus  onujfus  and  out  of  thit 
flatute,  it  is  no  good  plea  at  common  law. 

First.  As  to  the  ftatute :  before  that  time  a  felon  could  not  be 
tried  till  the  year  and  day  were  out,  at  leaft  the  ufaee  was  fo,  and  that 
the  ftatute  itfelf  declares  in  the  eleventh  feflion,  where  the  grievance 
and  mifchief  is  repited,  viz,  "  l*hat  afore  that  time  no  felony  was 
"  to  be  determined  till  after  the  year  and  day  at  the  king's  fiiit,  for 
"  faving  the  party's  fuit,  and  that  during  fuch  time  the  rclon  ufually 
**  compounded  with  the  appellant,  and  the  offence  became  forgotten, 
"  and  the  criminal  went  unpuniftied'* ;  therefore  it  was  ordained, 
"  that  the  felon  might  be  arraigned  and  tried  upon  the  inditSment 
"  within  the  year ;"  however  with  this  provifion  on  which  our 
prefent  queftion  arifes,  "  That  if  it  fortune  that  felons,  murderers, 
*'  and  acceflbries,  or  any  of  them,  be  acquitted,  or  die  principal 
^  attainted,  the  wife  or  next  heir  to  him  fo  flain,  may  have  their 
**  appeal  againft  the  perfons  fo  acquitted,  or  a^inft  the  perfons  fe 
**  attainted,  if  they  be  alive,  and  that  his  bencht  of  clergy  thereof 
^  [  3'^  ]  *'  before  be  not  had."  •  Now  we  are  within  the  plain  intention  of 
the  aft,  for  if  we  might  have  our  appeal  againft  him  that  is  attainted, 
and  has  not  had  his  clergy,  then  certainly  againft  him  that  is  neither 
attainted,  nor  had  his  clergy;  and  that  law  which  gives  us  ^ 
^  greater,  will  never  furely  exclude  us  from  the  lefs.  It  is  manifcft 
here  was  an  advantage  deiigned  to  the  appellant ;  diis  aft  likewife 
giving  an  allowance  for  an  attorney  in  this  aftion  for  the  appellant. 
The  words  may  have  the  like  advantage  as  if  no  fuch  attainder  oif 
acq'.lit^aI  hud  been.  It  is  not  (aid,  as  at  common  law  before  the  ftatute, 
but  as  if  no  fuch  trial  were  or  had  been  had ;  whence  it  may  be  in- 
ferred that  the  defign  of  the  law-makers  wa?,  that  no  proceeding 
wbatfoever  on  the  inJiftment  ftiould  be  a  bar,  unlcfs  benefit  of  clergy 
ivere  had.      Alfo  here  is  the  word  ^^  attainted^''  which  includes  an4 

\mp(ct 
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implies  a  conviSiion ;  that  (hall  not  be  intended  only  of  a  perfon  who      Siddiki 
has  judgment  of  death,  but  extends  to  any  perfon  convidl  by  verdid ;      Johmmw. 
for  one  attainted  is  a  perfon  convifted  and  fomewhat  more,  et  omm 
majtts  continet  infe  minuSy  and  if  an  appeal  be  given  againft  a  perfon 
attainted,  theti  certainlv  againft  one  that  is  only  found  guilty.     Be- 
fides,  '*  attainted"  ana  "  convifted,"  though  really  different  are  yet 
frequently  ufed  as  fynonimous  terms,  and  the  one  oftentimes  made  ufe 
of  when  the  other  is  meant  and  intended  :  and  that  in  adls  of  parlia* 
ment,  as  in  25  Edw.  3.  c.  2.  is  this  expreflion,  «  attainted  bv  vcrdift,** 
which  is  no  more  than  to  fay  *'  convid  by  verdift  •/'  ana  in  i  &  2 
Philip  and  Mary^  c,  10.    it  is  faid,  "  being  thereof  lawfully  convift 
"  or  attainted,  Ihall  be  deemed,  judged,  and  fentenced  as  traitors  ;'* 
and  it  is  fo  taken  in  the  French  "  etre  attaint  et  nayem  en  aucun  cafgy* 
that  is  to  be  caft  in  any  cafe ;  and  fo  it  is  ufed  in  the  ftatute  fVeJl^ 
minjier  the firfty  cap.  37.  where  it  is  faid,  "  If  a  man  be  attainted  by 
**  difleifin,  per  recognifance  of  affife  oi  novel  di£eijin 'j*  and  in  com- 
mon parlance,  a  perfon  found  guilty  by  a  verdift  is  (aid  to  be  attainted 
of  felony ;  and  acts  of  parliament  do  ^equently  fpeak  ut  vulgus ;  and 
the  rather  fhould  it  be  fo  conftrued  here,  becaufe  the  word  "  at- 
tainted" is  ufed  in  oppoHtion  to  the  word  "  acquittal,"  which  in 
that  pLiCQ  mull  be  undcrftood  to  be  by  verdift.     *  And  methinks  •  r  ^83  1 
it  would  feem  ftrangc,  that  this  claufe  fhould  enable  one  to  bring  an 
appeal  againft  a  perfon  acquitted  on  a  fair  trial  by  the  judgment  of 
twelve  men,  and  in  the  eye  of  the  law  be  deemed  innocent,  and  not 
againft  one  who  by  two  juries  is  found  to  be  a  felon  ?     But  perhaps 
it  may  be  objedled,  that  this  being  a  penal  law,  your  Lordlliip  will 
not,  by  any  equitable  conftruftion,  extend  it  further  than  the  very 
letter ;  but  with  fubmiflion  this  ftatute  is  no  fuch,  it  neither  creates  a 
new  offence,  nor  iiiflidts  any  new  or  greater  punifhment,  and  is 
merely  directory  for  the  better  execution  of  former  laws  \  and  the  true 
reafon  of  the  objection  in  any  cafe  is,  becaufe  no  man  fhould  be  punifh- 
€d  for  any  matter  which  he  was  ignorant  whether  it  were  an  offence 
or  no^  and  therefore  nothing  to  be  adjudged  within  fuch  penal  law, 
but  what  was  plainly  exprelfed  in  the  very  words  j  but  our  cafe  is 
not  fo.     Befides,  fuch  a  conftru6lion  is  no  novelty  even  in  thofe  laws 
that  are  ftri6lly  and  literally  penal ;  for  a  penal  law  may  and  ought 
to  be  extended  by  equity  to  advance  the  remedy,  and  fupprefs  the 
mifchief;  the  mifchief  in  our  cafe  was  the  impunity  of  criminals; 
the  remedies  by  this  law  are  two. — First,  The  proceeding  on  in- 
diAments  within  the  year. — Secondly,  7'he  aftion  of  appeal  not- 
withCanding  fuch  fuit  on  indiAment.  There  is  25  Edw.  3.  c.  2.  killing 
one's  mafter  is  adjudged  treafon,  and  yet  in  19  Hen.  6.  r.  47.  and  ever 
fince  to  this  very  day,  for  a  fervant  to  kill  his  or  her  miftrefs  is 
adjudged  within  it  by  conftrudlion.     By  5  Hen»  6.  r.   12.  it  is  or- 
dained, "  That  if  any  record,  or  any  part  of  it,  be  wilfully  llolcn, 
**  rafed,  altered,  or  avoided,  whereby  any  judgment  is  reverfed,  it 
*'  fhall  be  deemed  felony :"  and  in  2  Rich,  'i*foL  19.  an  action  of  debt 
was  brought  againft  J.  B.  whereas  in  truth  his  name  was  N.  B.  and 
procefs  continued  to  outlawry,  and  the  original  and  three  capias's 
were  rafed  and  altered,  and  made  N,  B.  and  the  roll  altered  accord- 
ingly ;  this  was  adjudged  felony  within  the  ftatute  by  all  the  juftices, 
though  the  outlawry  was  hereby  made  good,     *  Alfo  my  Lord  ♦  [  384  1 
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Coke  tells  as  (a)  that  this  very  claufe  in  this  very  ftatute  has 
leccivc'd  fuch  an  equitable  o -nil ruction  ;  and  that  in  the  cafe  of  one 
Jgnes  Gains/crd,  t.iat  where  tlie  act  (ays  "  the  wife  or  heir  of  him 
•*•  fo  (lainfhall  have  their  appeal,*'  yet  the  heir  of  a  woman  murdered 
fliall  have  an  appeal  againll  a  perfon  acquitted  on  an  indi«9:ment  of  die 
feme  murder;  thou;>h  by  the  letter  of  this  law  no  appeal  be  given  of 
the  death  of  a  woman.  Now  if  your  lordihip  (hail  be  of  opinion^ 
that  a  convic?iofi  is  within  this  ftaiute,  as  well   as  an  aitaiftu'er  by 

{'udgment  of  death,  th-.-n  the  defendant's  plea  is  naught,  for,  not 
laving  had  the  benefit  of  clergy,  he  is  notwiihinthe  exception  of  this 
claule,  for  his  pica  is  only,  that  he  was  and  is  a  clerk,  and  paratus  /?- 
gercy  which  is  not  fufficient,  as  I  huinbly  hope  to  prove  prcfently* 

SfcoxDLY,  Suppofing  this  to  he  ca/us  a^ntJfusyZndaat  of  the 
ftatute,  then  the  qucftion  is  barely  this,  whether  the  CQrivi£tion  of  a 
cLrk  of  manflaughter,  who  has  not  had  the  benefit  of  his  clergy 
allowed,  ngr  {6  much  as  prayed,  is  a  fulHcicnt  bar  to  an  appeal  of . 
murder  ? 

FiRST^  The  conviflion  alone  is  no  bar:  It  mtrft  be  agreed,  that 
an  appeal  had  the  precedence,  though  1  will  not  (jy  buc  the  king 
might  have  proceeded  oii  an  indidlment  being  found,  even  within  the 
year,  in  cafe  no  appeal  were  brought  ^  but  yet  in  cafe  an  appeal  were 
brought  though  at  any  time^  though  even  at  the  trial  of  fuch  indid- 
mciit,  after  the  jury  were  fummoned  and  did  appear,  there  all  pro- 
ceedings on  the  indi(5lment  ought  tv>  ftay  till  the  party  {hould  be 
arraigned  on  the  appeal,  otherwife  the  appellant  would  be  defeated 
of  his  or  her  fuit  >  and  accordingly  is  the  Year  Book  of  Henrf 
the  fixth  exprcfe  [b]  and  fo  is  Staundfardy  (r )  So  that,  my  Lord,.the 
party's  ad^ion  was  preferred  ;  and  upon  this  reafon,  becaufe  if  fjch 
felony  were  determined  on  the  indictment,  either  by  acquittal  or 
attainder,  the  appellant  v/ould  be  barred,,  for  outer  foiH  aitainty  or 
atiterfoits  acquis  were  good  pleas  in  bar.  •  The  realon  of  the  former 
was,,  becauie  the  law  had  its  utmoit  end  ;  he  could  but  forfeit  his  life 
aiKl  cllate ;  and  this  was  done  by  the  attainder ;  he  was  put  extrA 
L'gcffh,  not  only  as  to  himfelf  but  as  to  others  :  for  he  having  received 
judgment  of  death,  was  reckoned  mortuus  in  lege\  and  to  kill  a  dead 
niaiLwere  iCXcylex  nil  fucitjruftray  io  that  he  could  not  he  called  to 
anlwer,  neither  at  the  fult  of  the  king,  nor  of  any  appellant,  for  that 
lame  or  any  other  felony  before  committed  :  nay,  if  he  were  attainted 
by  oiulawry,  he  could  not  be  arraigned  for  any  other  felony  till  that 
outlawry  were  reverfcd  ;  which  reafon  fails  in  our  cafe,  for  here  is  no' 
attaiiiJcr.  But  an  autcrfoiti  eonvitl  was  never,  nor  is  it  now  any 
I  lea  in  difcharge  of  any  other  felony;  and  the  practice  every  day 
before  your  lordihip  at  THS  Old  Bailey  is  accordingly,  that 
highwaymen  aini  murderers  after  conviction  for  one  oflFcnce,  are 
airaigncd  and  tried  for  others  the  fame  feliions,  and  at  laft  receive  one 
judgiixnt  of  death  upon  thtm  all  \  and  if  atcterfoits  convi^  he  no  plea 
Ukdikliargc  of  another  felony^^as  auUrfoiis  (fttaint  is,  then  it  is  na 
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bir  to  an  appeal  for  the  fame  felony  ;  the  reafon  holds  alike  in  "both,       SicD^fw 

becaufe  the  firft  fuit  is  not  determined.      The  reafon  why  an  acquittal       jow^iwii 

was  a  bar  at  the  common  law  is,  becaufe  he  is  found  innocent,  and 

an  innocent  man  (ball  not  be  put  twice  in  jeopardy  of  his  Vk^Q ;  but 

here  is  a  felon,  and  fo  agreed   by  Lis  own  plea ;   he  comt?s  within 

neither  of  the  reafons  of  an  attainder  or  an  acquittal  being  a  bar;  for 

the  firft,  there  is  no  forfeiture  accrued  tq  the  king  of  his  life  ;  for  the 

fecond,  he  cannot  pretend  to  the  privilege  of  innocence,  and  (o  not 

to  be  put  twice  In  jeopardy  of  his  life,  lb  that  he  has  anfwered  the 

law  neither  way.      If  the  kind's  fuit  were  determined,  then  I  muft 

agree  it  would  have  been  a  good  bar,  but  this  is  no  more  than  an 

indiSment  depending)    and  furcly  an  indictment  and  arraignment 

thereon  cannot  be  pretended  to  be  any  bar. 

Secondly,  This  convi£lion,  which,  with  the  other  matter 
alledged  of  being  a  clerk  is  no  bar  j  and  the  paratus  fuit  legert  willna 
ways  help  him. 

*  To  make  no  more  queftions  than  needs,  I  will  agree  that  allow-  •  t  ^3^  J 
ance  of  clergy  would  have  been  a  bar  in  this  cafe,  for  it  comes  in  lieu 
of  an  attainder,  and  is  a  determination  cf  the  king's  fuit ;  and  fmce 
the  ftatute  of  ^een  Elizabeth^  {d)  which  takes  away  purgation,  the 
law  has  its  end  in  its  proceeding  againft  fuch  dflfender,  upon  liis  hav- 
ing had  the  benefit  of  his  clergy  allowed  ;  for  there  is  a  ne  plus  ultra  i 
but  that  this  benefit  muft  be  prayed  by  the  party,  and  allowed  by  the 
court  before  he  (hall  have  any  advantage  of  it,  1  (hall  humbly  cndca-? 
your  to  prove  by  thefe  following  arguments,  drawn. 

First,  From  its  nature  and  original. 

Secondly,  From  die  form  of  entries  in  fuch  cafes* 

Thirdly,  From  tlie  effetSl  of  this  privilege  in  other  cafes. 

First,  For  its  original  and  nature.  When  the  ufage  began  is  ndt 
material  j  its  original  feems  to  be  founded  on  (bmewhat  in  the  canon 
law  that  pretended  to  exempt  clergymen  from  all  temporal  juriidic- 
tions;  but  this  never  prevailed  in  England,  whatlbever  it  did  or  doth 
in  other  countries,  the  clericks  here  being  always  tried  and  puni(hed 
by  the  fecular  authority,  whcnfoever  they  had  committed  any  civil 
primes  j  the  ecclefiaftical  courts  here  never  having  power  to  examine 
or  puniih  any  offences  of  fuch  nature,  as  murder,  theft,  robbervr  &c. 
However  by  the  common  law  it  was  allowed  as  a  privilege  to  learned 
men  in  reverence  to  knowledge,  for  to  faye  the  life  of  a  learned 
*  finner,  and  fuch  other  perfons  as  by  their  ability  to  read  might  iir 
probability  be  capable  cf  public  fervice  in  the  kingdom  ;  and  lo  is  it 
deftrribed  in  Lord  Hobart,  [e)  fo  that  as  it  was  claimed  by  fome 
churchmen  in  all  cafes,  and  as  it  has  been,  and  now  is  allowed  by  our 
laws  in  fome  cafes,  take  it  both  ways  it  is  a  privilege,  and  fo  is  it 
termed  in  all  the  books  that  do  mention  it,  winch  being  a  privilege, 
its  very  being  (b  implies,  that  it  mu(i  be  demanded  either  by  the  ordi- 

td)  ttt  8  Eliz.  €•  4.  f.  3 :  1%  Eliz.  c.  7. 
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SiDDncs      n^iy  or  die  party  himfelf.     Of  old  in  ancient  time  it  was  demandahie 
I oKsio V.      before  convi^on,  and  at  that  time  if  a  man  laid  he  was  a  cUrky  and 
demanded  the  privilege  of  clergy  as  fuch,  and  afterwards  relinqaiflied 
that  plea,  and  pleaddi  not  gutlty^  and  was  convided,  he  fhould  be 
^  [  3^7  J     ^  hanged,  and  fliould  not  again  pray  it ;  and  fuch  are  the  words  of 
the  book,  12  Affif.  15.     And  the  (ame  reafon  holds  for  demandii^  it 
now,  (ince  it  has  been  adjudged  not  grantable  till  after  verdid,  wfiich 
was  for  two  reafons. — First,   To  retain  a  juriididion  otct  the 
clergy,  which  they  endeavoured  to  diiannul  by  pretending  themfetvcs 
abfoTutely  exempt,  and  fo  challenging  the  prifoner  at  firft.— ■Second- 
ly, Another  reafon  was,  that  the  king  might  not  lofe  the  forfeiture 
of  their  goods  and  chattels,  which  arofe  by  their  convidion,  and  by 
confequence  that  they  might  not  go  utterly  unpunifhed :  and  why  it 
fhould  not  be  necefTary  to  be  demanded  now  as  well  as  then  there  is 
no  reafon.     It  is  a  privilege,  the  fruit  whereof  is  the  (kving  of  the 
offender's  life,  and  fo  it  feems  like  a  private  pardon,  which  mull  be 
pleaded,  or  otherwife  the  court  ex  officii  is  not  bound  to  take  notice 
thereof  for  the  party *s  advantage ;  or  at  moft  it  can  be  compared  to 
a  general  ad  of  oblivion,  in  which  divers  crimes  and  divers  offenders 
are  excepted,  which  mufl  be  pleaded,  that  it  may  appear  to  the 
court  that  the  party  is  not  within  the  exception.      And  befides  this, 
all  the  afts  of  parliament  which  ouft  men  of  their  clergy  in  particu- 
lar cafes  fay,  he  (hall  not  be  admitted  to  the  benefit  of  his  clergv,  which 
fuppofes  a  prayer  or  demand  in  the  very  word  "  admiffion. 

Now  there  are  two  reafons  more  efpecially  why  clergy  (hould  be 
demanded,  otherwife  no  advantage  fhould  be  taken. — FiRST,That  the 
court  may  judge  whether  he  were  not  antecedently  rendered  incapable 
of  being  admitted  to  his  book,  as  conviftion  of  herefy,  apparent  infi- 
delit}',  judaifm,  or  the  like ;  all  which  are  impediments  and  incapaci* 
ties  of  this  privilege,  as  is  Poulter's  cafe^  il  Co,  29.  which  cafe 
names  them  and  many  more. — Secondly, That  the  court  may  judge, 
if  he  be  a  clerk,  whether  he  can  read,  and  may  any  way  be  uleful  to 
the  kingdom  s  of  all  i^'hich  the  court  is  judge,  and  not  the  ordinary 
as  has  been  pretended  in  old  time ;  and  fo  is  9  Edw,  4.  pL  28.  and 
*  E  3^8  ]  the  fame  cafe  abridged  in  •  Bro.  tit.  Clergy^  7.  where  it  is  adjudged, 
that  if  the  ordinary  challenge  him,  and  fay  ^hc  reaJsy*  when  in  the 
judgment  of  the  court  he  does  not  read,  the  ordinary  fhall  be  fined 
and  the  felon  hanged :  and  he  mufl  be  able  to  read  audibly  and  truly, 
and  barely  by  fpelling  to  pick  out  a  word  is  not  fufficient;  So  that 
the  nature  of  the  thing  requires  it  fhould  be  demanded,  and  tfav 
practice  is  always  fo  in  all  courts  and  with  all  perfons,  even  peers  of 
the  realm;  and  fo  did  the  late  Earl  of  Pembroke^  who  before  the  lord 
high  fleward  was  found  guilty  of  manflaughter,  he  prayed  the  benefit 
of  his  peerage,  according  to  the  ftatute  which  difcharges  peers  on 
fuch  conviSion,  as  commoners  when  they  read  and  were  burnt  in 
the  hand.  And  for  an  exprefs  authority  there  is  the  cafe  of  Searli 
V.  IVilliams  (f)  where  it  is  laid  down  as  one  of  die  three  things  to  be 
obferved  in  giving  and  taking  of  clergy  at  the  common  law,  that  the 
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court  is  not  to  render  it  ex  officioj  but  the  party  is  to  demand  it  as       Sidpiki 
being  a  favour,  and  a  remitting  of  the  rigour  of  the  law ;  thofe  are  the      ua^ion, 
very  words   of  the  book* — Secondly,    The  forms  of  the  entry 
in  fuch  cafe   prove  it;  in  Alexander  Poulter*s  cafe^  {g)   it  is  faia, 
that    upon    conference     had    with    fcveral   clerks    of  affife,  and 
upon  view  of  fundry  records,  it  appears  that  they  make  an  entry, 
**  fetit  libruMj  et  tradito  ei  Ilhro  legitut  clericus^*  or  elfe  it  is  "  petiit 
teneficium  clericaU^^  and  fo  are  all  the  entries  when  they  come  to  be 
made  into  records :  and  fo  in  St9ne*s  cafe  (A)  it  is  '^  et  petit  Ubrum  et 
**  tradito  ei  libr9  legit^  £5ff."  and  fo  is  Foxlefs  cafe^  {i)  and  before  the 
ilatute  of  5  Eliz.  c.  4.  there  was  a  formal  judgment  entered  "  quod 
tradaturj*  or  *'  talis  comiffiis  eft  ordinarioy  Vc.**  all  which  prove  it  muft 
be  demanded,  as  oyer  or  any  deed  or  record  in  pleading,  where  it  is 
petit  auditum,  l^c  \  and  the  manner  of  entries  proves  the  law  as  mucK 
as  any  thing,  &c.— Thirdly,  And  in  other  cafes,  and  to  all 
intents  and  purpofes,  which  are  the  fruit  and  efFed  of  this  privilege, 
it  muft  be  demanded  and  allowed ;  as  that  if  the  principal  be  a  clerk 
and  convi<3ed,  the  accefTory  is  not  difcharged  till  it  be  demanded  and 
allowed;   and  fo  is  the  26   JtJJife^  27  Hen.'],  fol.  i.  the  principal  ♦[  389  J 
♦  taking  the  book  the  acceflbry  is  difcharged  and  not  before  ;  and  fo 
is  Dyer^s  cafe  [k)  and  the  cafe  of  Goffe  v.  By  by  (/)  in  the  fame  book, 
as  alfo  in  3  Cro.  541.     And  as  to  the  acceflbry,  fo  alfo  to  the  principal^ 
auterfoi ts  eonviSty  2ind  allowance  of  clergy  after  the  ftacute  of  25  Edw. 
3.  c.  S"  ^^  b^c"  ^  ^^  to  an  arraignment  of  any  other  felony  before 
the  (btute  of  8  Eliz.  c.  4.  and  thereby  after  purgation,  and  by  18 
Eliz.  c.  7.  after  burning  in  the  hand,  which  makes  him  anfwerable 
for  all  other  felonies.     Now  will  anv  man  fay  that  fuch  a  plea  as  this, 
at  that  time,  would  have  been  a  oar  to  an  indi<5^ment  for  amother 
felony  ?  if  not,  why  fhould  it  be  fo  in  this  cafe  ?  I  will  agree  burn- 
ing in  the  hand  not  to  be  material,  but  only  a  collateral  and  exem- 
plary puniflimoit  infli£led  by  4  Hen.  7.  c.  13.  and  perhaps  murder 
and  manflaughter  may  be  all  one  as  to  this  point,  clergy  being 
formerly  allowable  in  the  one  as  well  as  in  the  other ;  but  yet  in  both 
it  muft  be  demanded  by  the  party  and  allowed  by  the  court.     Now 
my  Lord,  if  the  nature  of  the  thing  be  fuch  that  it  muft  be  demanded, 
or  no  advantage  can  be  taken  of  it  for  the  (aving  the  offender's  life  on 
that  indi^bnent,  no  more  will  it  on  this  fuit ;   for  vigilantibus  non. 
dormentibusy  ^c.  he  did  not  what  was  incumbent  on  him,  he  might 
have  prayed  his  clergy  though  not  called  upon  to  receive  judgment; 
the  court  were  not  bound  to  tender  the  book  ex  officio ;  and  were  it 
not  demandable  till  he  was  called  upon  to  receive  judgment,  yet  in 
this  matter  that  will  not  help  him,  for  all  that  refults  from  it  is,  that 
we  were  before  hand  with  him  with  our  appeal,  which  did,  as  it  ought, 
furceafe  all  further  proceedings  on  the  indictment ;  as  it  ought,  I  fay, 
for  fo  was  the  cafe  I  cited  before  of  Staundford*s  Pleas  of  the  Crown  [m). 
My  Lord  Bridgm  av  was  of  that  opinion  in  the  cafe  of  one  Tothily 
Tardley  and  others,  who  all  at  Maidftone  affixes  in  Kent,  were  indict- 
ed for  the  murder  of  one  Sampfin^  and  convicted  of  manflaughter :  he 

{g)  ft  C0.S5.  (*)4Co.43. 

(b)  Dyer,  214*  {1}  ^Qo.       Cro.  £!iz.  £41 . 

W  5  Co.  iigb  (w)  S.  P,  C.  107. 

Was 
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SiDDiift       yras  fo  far  from  reckoning  that  convi^on  alone  to  have  been  a  bar  to> 
toHK  ^^  appeal,  that  on  the  widow's  bringing  an  appeal  he  furceafed  all 

further  proceedings  on  the  indidment,  and  never  called  the  men  to. 

^  t  39P  ]  *  rcc^'^'^  judgment,  and  the  parties  were  tried  afterwards  at  this  bar 
for  the  fame  murder  upon  the  appeal,  which  if  they  had  thought  a  bar 
would  certainly  have  been  pleaded  ;  this  is  in  Sid,  216.  324.  Here 
was  likewife  die  cafe  of  5ir  Philip  Lloyd  in  this  court.  Hill.  33  bf 
34  Car-  2*  who  having  been  convidted  of  manilauchter  appeared  here^ 
and,  an  appeal  being  brought,  was  denied  by  me  whole  Court  the 
opportuni^  of  praying  his  clergy  until  he  had  been  arraigned  on  the 
appeal ;  for  as  much  as  they  were  apprifed  that  allowance  of  clergy 
would  have^bieen  a  bar,  but  a  bare  convidion  of  manflaughter  was 
not ;  aodJMr^c  Is^w  been  thought  otherwile,  his  counfel  would  have 
pleaded  tJilRqn^  >  but  inftead  erf"  that  he  compounds  the  caufe,  and 
the  appeU^'c^Be^^  nonfuit,  and  then  his  clergy  was  prayed  aiid 
flowed,  and,  the  burning  being  pardoned,  he  was  difcharged.  And 
in  this  very  cafe,  and  One  Scarlet's  cafg,  at  the  Old  Bailey,  yoor  . 
Lordjbip  and  my  Lord  yoaesty'ith  the  reft  of  die  judges  then  prefent^ 
did,  upon  bringing  appcaTs^-.furccafe  all  fiirther  proceedings  on  tiie 
indidbncnts,  although  the  parties  were  convidled  of  manflaughter.-  * 
There  is  a  cafe  or  two  that  fecms  to  thwart  what  I  have  here  offered 
»  which  I  fhall  anfwcr,  viz.  The  cafe  of  Burgh  v.  Hokrtfi^  (it) 
where  an  indi£hnent  of  manflaughter  within  the  verge  and  conn' 
feffion  of  the  facl,  and  prayer  of  clergy,  and  reiolved  a  bar 
to  an  appeal  of  murder.  To  this  I  anfwer,  that  whether  that 
be  law  I  muft  fubmit  to  your  Lordfbip's  judgment,  for,  as  diQ 
cafe  is  in  i  And.  68,  it  is  agreed,  that  a  convidlion  of  mur- 
der^ the  judgment  being  refpitcd  and  not  given  thereon,  is  no 
bar  to  an  appeal ;  for  otherwife  the  intent  of  the  flatute  would  be 
abfolutely  avoided ;  and  here  is  no  more  in  our  cafe,  and  our  cafe 
comes  not  up  to  that  of  Hokrofty  for  as  the  entry  is  in  Coke*s  Entries'^ 
SS'  there  he  pleads  his  convi^on,  ^^  et  quod  idem  Thomas  Hol- 
*'  CROFT  adtunc  et  ibidem  dixit  quod  ipfefuit  cUricus  et  petit  benificimm 
**  clericale  in  hac  parte  fthi  allocariy  and  then  there  is  a  curia 
advijare  vulty  ksc.  fo  that  Holcroft  had  demanded  his  clergy,  andl; 

^  [  391  ]  pleads  this,  upon  which  *  ifTue  might  have  been  taken;  he  did  all  He 
could  to  have  it  allowed :  in  our  cafe  he  only  fays  paratusfuit  Ugere^. 
which  is  idle,  for  it  amounts  no  more  to  a  prayer  of  clergy  than  a 
paratus  fuit  rccipere  does  to  a  perfonal  demand  when  neceflary; 
bv.fidcs,  that  agreeable  to  the  other  of  the  Lord  Hobard*s  rules,,  tha^ 
clergy  ought  to  be  allowed  wliere  prayed,  and  grantable.  TThe 
ibcoiul  cafe  is  that  of  JVrcte  v.  Jyig^es^  [o]  I  anfwer,  that  goes  further 
thzn  Hclcrc/t's  caj},  for  he  there  pleads,  ^^quod  petiit  bcneficiumeiericale 
**  et  tradito  ei  lioro  legit  ut  clcricus  prout  patet  per  record,  indcy  &f r . 
tlicrc  is  a  demand  and  a  trial  of  his  clerkfhip,  and  an  entry  upon  record 
6f  his  ability  to  rc.ul ;  but  ours  is  an  allegation  uncertain,  and  at  moft 
but  prcfumptive ;  he  fays  it  is  ^^^  paratus  fuit  legcrefi  cur.  ill.  ad  Ubnan. 
pellet  ipfum  admittercy  which  can  never  be  tried  whether  the  Cour^ 

/ 

(ff)  4  Co.  45»  3  loft.  i^t.  %  Leon,  z^«  S3.'  i  And;  ^v. 
V)  4  Co.  45. 
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would  admit  him,  unlefs  he  had  prayed  it.  There  is  another  cafe,  •'»«>«»• 
Brookes' s  cafe  ;  {p)  where  one  was  convidted  on  an  appeal  of  rob-  Johniok^ 
bery,  and  the  appellant  died  before  judgment,  and  it  is  adjudged 
a  bar  to  an  indictment;  to  which  I  anfwer,  that  there  it  is  not 
adjudged  a  bar,  as  an  auterfoits  conviSi^  but  as  an  acquittal,  \17faicl1 
on  an  appeal  is  a  bar  to  an  indictment,  though  not  e  contra i  and 
as  the  cafe  is  in  2  Leon.  83.  it  was  moved  by  Egerton,  that 
he  might  be  arraigned  on  the  declaration  again  as  for  the  queen^ 
but  the  Court  was  of  opinion  that  the  a6l  of  God,  by  the  death 
of  the  appellant,  had  delivered  him  ^  but  the  better  opinion  there 
was,  that  the  defendant  fhould  be  arraigned  on  the  whole  record^ 
and  the  party  (hould  plead  auterfoits  acquit^  and  that  would  be  the 
fureft  way,  and  as  an  acquittal  it  would  be  a  good  plea;  and  fo  my 
Lord  Coke  feems  to  miftake  in  faying  auterfoits  conviSi^  whereas  it 
Ihould  be  auterfoits  acquit.  And  then  bcfides,  there  is  a  vaft  diffe- 
rence between  a  proceeding  on  an  appeal  and  on  an  indiftmcnt; 
for  its  being  a  bar  to  an  indi&ment,  there  is  more  reafoh  than  there  is 
for  that  of  an  appeal ;  for  in  the  appeal  the  king  is  interefted  and  the      -  « 

appellant  both ;  on  an  *  indiftment  not  fo ;  and  therefore  the  king  may  L  39*  J 
proceed  upon  an  appeal  upon  the  death  of  the  appellant;  which  is  one 
main  rcafon  why  appeals  had  the  precedence,  becaufe  upon  them  the 
party  might  be  afterwards  arraigned  at  the  king's  fuit  by  indictment. 
jBe fides,  there  is  a  vaft  difFcrence  between  an  appeal  of  murder  and 
an  appeal  of  robbery^  for  pending  an  appeal  of  murder  proceedings  on 
any  indictment  were  ftayed,  becaufe  otherwife  the  year  and  day 
might  be  run  out,  but  never  fo  in  an  appeal  of  robbery^  becauie  an  ap- 
peal thereof  might  be  brought  at  any  time,  even  twenty  years  after  the 
?a6l;  and  fo  is  it  in  Doylie's  cafe^  2  Leon,  16. 

Then  I  took  feme  exceptions  to  their  plea : 

First,  They  ought  to  have  concluded  their  plea,  et  petit yuiiciuM 
ft  prad.  Franciscus  iternm  dc  cndcm  morte  dc  qua  femel  ctmviffus 
Juit^  rcfpondere  ccnipelU  dcbeat^  and  not  as  they  have  done,  ft  appeP^ 

Secondly,  To  the  inquifition ;  and  if  that  be  naught,  it  muft  be 
agreed  their  plea  is  naught,  for  it  is  not  faid  when  the  murder  was 
committed ;  or  rather  it  is  laid  to  be  at  an  impoflible  time,  viz. 
''25  die  Decembris  prima  hora  in  noSie  ejufdcm  diei ','  and  when 
that  was  I  cannot  tell. 

Thirdly,  I  am  fure  they  fail  in  this ;  he  does  not  fay  that  he  was  a 
prifoner  in  N  e  wg  ate,  and  if  not  fo  he  was  not  within  the  conufance 
of  the  gaol-delivery  j  it  is  only  faid  that  he  was  in  the  flierifF's  cuftody, 
and  that  he  might  be  and  in  the  compter,  or  the  flierifF's  houfej 
and  this  was  allowed  error  in  miftrefs  Celliar*s  cafe  in  this  court. 

Fourthly,  They  lay  the  inquifition  was  taken  by  the  Coroner  of 
London^zndthz.tfupervifumcort>criSy  and  donotfay  in  what  county;  they 
lay  « in  the  parilh  of  St,  Sepulchre^ Sy  in  the  ward  of  Farringdon  without 

iji)  4  Co.  44, 

Vol.  II.  C  c  *«  London^ 


3^6 


SlDDIVS 
JOMWSON* 


[  393  ] 


Trinity  Term,  36  Car.  2.  in  B.  R. 

*^  LonJofiy*  but  that  is  only  a  defcription  of  the  ward,  and  do  not  by 
ifij  infra^  de^  or  ejufdem  civitatis ;  they  fey  London  in  the  margin,  but 
Acre  is  110  reference  thereto:  now  no  indi£bfient  can  be  aided  by 
intendment)  fo  that  the  d^ndant  could  not  be  hanged  on  die  fuit.  My 
client  hopes  that  the  prefent  defendant  will  on  this  s  wherefore  I  pray 
the  judgment  for  the  appellant. 

Holt  for  the  defendant  argued,  ♦  That  at  common  law  v^cre  a 
bare  conviftion  was  a  bar,  an  auUrfoiU  conviSf  was  always  reckoned 
a  good  plea,  and  this  ftatute  comes  and  takes  away  fuch  pleas,  unle(s 
in  cafe  of  clerey,  &c.  and  that  the  defign  of  the  ilatute  was  to  ouft 
appeals  in  all  fuch  cafes  where  benefit  of  clergy  la^;  and  here  die 
party  did  what  he  could ;  it  was  not  his  time  to  pray  it  till  called  upon 
by  the  Court  to  receive  judgment,  then  he  is  to  pray  his  clergy, 
which  is  the  caufe  he  (hews  why  judgment  of  death  (hould  not  pafe 
a^nft  him ;  and  fo  are  the  entries  fuper  quoy  Cs^r.  And  he  infifted  on 
nolcroffi  cafty  4  Co.  45. ;  and  10  he  prayed  judgment  for  the 
defendant. 

The  Court.  It  is  a  point  of  difficulty  and  novelty,  and  yet  of 
great  confequence,  and  fit  to  be  argued  again :— and  fo  no  opinion 
delivered. 

But  afterwards  in  the  cafe  of  Goring  v.  Peering^  by  eleven  judges 
at  Serjeant* S'lnn^  there  was  judgment  for  the  plaindiF  upon  the  fame 
pi^  and  by  all  held  iU,  and  that  the  appeal  lay,  it  being  brought 
bofore  clergy  allowed,  (f ) 


(f )  But  fee  now  the  cafe  of  Armftrong 
V.Liflc,  Mich.  Term,  8  Will.  3.  Kely. 
Rep.  89  to  108,  wkere  it  was  adjudged 
upon  great  deliberation,  that  a  convidion 
of  manflaughter  on  an  indidment  of  mur- 
ia  and  the  prayer  of  clergy  thereupon  may 
be  pleaded  in  bar  of  an  appeal  of  the  fame 
death,  whether  fuch  prayer  were  made  up- 
(in  the  party  being  called  to  judgment  or 
not.  S.  C.  Skin.  670.  S.  C.  Carth.  394. 
S.  C«  I  Salk.  6t.    2  Hawk.  P.  C.  ch.  36. 


f.  14.  and  in  the  cafe  of  Smith  v.  Taylor, 
TrinityTerm,!  1  Gea  3.uhere,onthc  point 
determined  in  the  cafe  of  Goring  v.  Deer- 
ing,  3  Mod.  156,  LoR»  Mansfield 
and  the  whole  Court  were  of  opinion  that 
the  queftion  was  to  be  confidered  as  fet- 
tled by  the  cafe  of  Armftrong  ▼.  Lille  ;  and 
that  the  Court  ought,  on  a  convidion  of 
manflaughter  on  an  indictment  of  murder, 
to  call  the  prifoner  to  judgnacnt.  5  Burr. 
Rep.  z"9Sto  ztci. 


Michaelmas 
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The  Thirty.fixth  of  Charles  the  Second, 
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THE     king's    ben  C  H; 


Sir  George  Jefferies,  Knt.  Chief  Jujiice. 

Sir  Francis  Wythens,  Knt. 
Sir  Richard  Holloway,  Knt. 
Sir  Thomas  Walcot,  Knt. 

iS/r  Robert  Sawyer,  Knt.  Attorney  General. 
Sir  Heanage  Finch,  Knt.   Solicitor  Generals 


I  Jujiices. 


Halter  againji  Whitfield  and  another.    '  Cafe  358» 

ria  caufe  commenced  in  an  inferior  ceurty  if  ifliie  be  not  joined  In  an  Inferior 
whhin  fix  months  after  appearance,  the  caufe  ought  not  to  be  re-  court,  »f  iOuebc 
moved  by  habeas  corpus^  a  fpecia!  return  being  made  there  of  by  virtue  fix^monthiTftw 
of  theitatute  21  Jac.  i.  c.  23.  And  this  was  agreed  by  the  Court  appearance,  th« 
on  debate  in  this  caufe,  a  complaint  being  made  againft  Air.  Staples^  ^^"^  ought  to 
the  fteward  of  Windfon  Fide  ante^  cafe  352.  ^  "°"^- 

SieigCeo.  3.C.  70.  *^^* 

Dyke  againft  Mercer.  q^^  ^^^^ 

Trinity  Term^  36,  Car.  2.  Roll.  514. 

T^EBT  on  a  bond.  The  cafe  was,  that  two  men  were  bound  in  a  Todebton  bonj 
^"^  bond  to  J.  S. ;  the  defendant  pleads  that  his  co-obligor  was  fued  H»^^  oneobii. 
to  judgment;  and  thereupon  zferi  facias  \  and  that  the  money  was  ^  *  »t«Aof 
levied  by  the  lh«riff:  the  plaintiff  demurs.  covml"^!iIdi 

^  ...  .  the  other  it  bad; 

toraco-obb|Dr  caanotpkad  any  thing  biK  iaciifiiaiMu 
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Dy««  "Mr.  Trindar  for  the  plaintiff  zx^tA^  That  it  was  not  a  good 

Mxacsx.  P'^^J  ihcrt  beii>g  no  fatisfaSfion^  and  infifted  much  on  the  cafes  ot 
one  of  the  obligor's  being  in  execution  ad  Jatisfaciendum^  that  that  was 
no  plea  for  the  other  obligor;  he  cited  oro.  tit.  "  Execution^**  132. 
145.  I  Roll  196.  and  faid,  that  perhaps  the  flierifF  mayprove  in- 
folvent,  or  may  be  robbed  of  the  money,  and  the  plaintiff  be  never 
•  [  395  ]     *  fatisficd. 

And  by  THE  whole  Court  judgment  was  given  for  die  plain- 
tiff, that  the  plea  was  naught :  and  a  difference  was  taken  between 
Vfhcre  zfcire  facias  or  debt  is  brought  on  the  judgment  againft  the 
party  himfelf,  for  there  fuch  a  plea  may  be  good,  for  he  (hall  not  pay 
twice  J  but  a  co-obligor  can  plead  nothing  hut  fatiifa£lion  actually 
mside  of  the  debt :  fee  and  perufe  the  cafes  c?f  Rookes  v,  IVilmore^ 
Savil  Rep.  123.  Cro,  Eliz,  238.  390.  4  Lcofi,  150.  Cr9,  Car, 
75.    Hch.  89.     2  Bul/l.  97.     5  Rrp.  86. 

Cafe  360.  Dannet  againjl  CollingdelU 

Trcfpaft  muft  'T^RESPASS  for  taking  and  carrying  away  averia   ipfius  qutr. 

Sw^  Uin^ff?^  ***  ^^^'   ^nun:  equum^  kc.  VECiiOii  ufiu?n  gahrum  Anglice  one 

Lutw.  485.  *^'* 

*  V.  20.  15  .  j^^^  Holt  after  verdiA  moved  in  arreft  cf  judgment,  that  as  t« 

the  hat  there  is  no  property  laid  in  the  plaintiff. 

And  judgment  was  flayed. 

Cafe  361.  Lock  againji  Crayton. 

Variance.  T^  aSion  of  account,  iffue  was  joined  on  plene  computavit^  but 

^  ^e  jurat  a    and   dijhingas   were  de  placito  debit! ;  and    held 
naught,  for  that  is  the  only  warrant  for  the  judge  to  try  it. 

^  f>     r  Lane  againft  Hawkins. 

AdwUcof'aU  EJECTMENT  on  a  devife,  viz.  «  All  other  my  eftate  of  what 
«  my  other    *  "  nature  foever  I  give  to  my  wife  Joan^  whom  1  make  my  exe- 

m  eftate  of  what  «  cutrix,  to  pay  my  debts  and  legacies  therewith." 
••  nature  foever 

*  tomyexecuv  '     It  was  argued,  that  this  could  not  pafs  afee^  from  the  cafe  of 

*  ai3T*"iiet*'^  ^/tfiwy^«  V.  Merry land^  in  Cro.  Car.  449.  which  cafe  is  differently 
••therewSr  reported  from  i  Rollers  Abr.i-^^.  and  Crook's  Report  is  according 
paid  die  iohe-  to  THE  RoLL,  whcrein  it  was  adjudged,  that  the  word  "  Efiate"* 
fitance.  paffes  only  an  eftate /(>r  life. 

Vide ante»  caft  -km      n 

J36.  35. 71.  Mr.  PoLLEXFEN  e  contra.  The  words  arc  comprehenfive  enough 

Vtn.  130.        ^^  P*^^  *^  copyhold  inheritance,  and  the  •  rcafon  given  in  the  caie 

S.C.Ante,:i28.  1  Salk.  »37.  aLd.  Ray.  1314.  aWilf.  524.  3  Peer  W its  iqi;.  2  Burr.  8 So,  3  Com. 
Dig.  "  Derifcr  (N.  4.)  2  Bac.  Abr.  55.  Cowp.  299.  Dougl.  734.  i  Term  Rep,  411.  1  a  BL 
^q».ta$.    a  Term  Rtp.  656.    3  Term  Rep.  35b.-   4  Ttrm  Rep.  89.  ^    '       . 

♦CJ96J  §  of 
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of  Wilkinfon  v.  Maryland  1%',  becaufe  the  word  "  EJlnte*^  comes  m  ^^''* 
the  midft  of  perfonalities^  as  goods  and  chatties  \  belides,  tliere  it  is  Hawkini. 
*^  whereof  I  am  poJJ'cUed^^  which  reaches  only  to  goods  or  terms  for 
years^  and  not  to  /^Wj  of  which  a  man  is  f:iid  to  he  fei/td,  The  cale 
of  yohnfon  v.  Finner  («?),  and  in  IPllfiu  v.  Robin/on  (Z>),  the 
words,  *'  all  my  tenant-right  eftate*'  palild  a  fee :  fo  the  cafe  of 
Bowman  v,  Millbankts  in  this  Court  [c)y  where  the  words  were, 
"  I  give  all  to  my  mother :"  becaufe  that  was  fo  general  and  uncer- 
tain, they  adjudged  th^it  it  reached  not  the  l.^nd,  but  Twisden  Jujlice^ 
thought  otherwife  even  in  that  cafe  :  here  was  the  cafe  of  Kccve  v. 
tUnnington  (d)^  "  I  hear  thit  my  coufni  John  is  enquiring  after 
**  my  death,  but  it  (hall  be  in  vain,  therefore  I  give  all  my  ejiate  to 
"  my  wife  ;*'  and  it  was  held  that  it  extended  to  lands,  and  carried 
a  fee  {e).  Befidcs,  here  was  in  our  cafe  a  fur  render  to  the  ufe  of  his 
laft  will,  which  fliews  his  intention,  and  if  this  be  not  good  the 
land  will  go  to  his  heir  contrary  to  hh>  intention  and  expiefs  decla- 
ration. 

And  judgment  was  for  the  defendant  that  the  inheritance  paffed. 

{a)  Johnfton  v.  Finner,   i    Roll  Abr.  (f)  i  Lev.  130.     i  Sid.  191, 

S34.  -  yd)  3-^iod.  4.5.  S.  C.  aSho»v.249. 

{b)  I  Mod.  100,  \()  Ante,  328. 

Pinfold  againfi  Kide.  Cafe  z(>^. 

T^EBT    on  a  bond   with   condition  parare  mandatis   ecclefia %  The ccdefiafB. 

where,  on  a  fpecial  pleading  and  demurrer,  there  were  two  quef-  the  king's"* 
tions.  '    count. 

First,  Whether  the  erolefinfticiJ  courts  in  England  ought  to 
be  held  in  the  king's  name  r 

And  as  to  that  Mr.  Pollexfen  urged  a  hundred  years  ufage, 
and  the  opinion  of  all  the  judges  in  England  in  King  James's  time, 
and  cited  2  //;//.  685.      1 2  Rep.  7. 

Secondly,  Iffich  bond  be  good?   He  cited  Fitzherbert  {a)^  A  bond  with 
that  they  might  take  caution^  which  is  the  fame  with  bully  fecurityy  condition  p^rarf 

or  pledge;  and    in  ALn^Jiwe^s  Diulionaryy   **  caution*'   is    put  for  "' ^ 

"  fccurity"  or  "  pledge ;''  and  they  may  take  a  pledge.  Dr.  Cozme 

lays  (^),  that  caution  is  taken  out  of  the  civil  law,  and  the  judge  is 

not  bound  to  take  the  cautio  juratoria  without  fome  other  fecurity, 

as  pledge,  or  the  like,  unhfi;  he  that  f\vears  cannot  give  the  other; 

though    the  book    docs  not  ufe    the  word   *  "  furety,*'  but  only  ♦  [  jny  1 

«  caut'io pignoratoria"  but  he  fays  afterwards  "  with  furety  */'  Surety 

means  obligation  with  fureties,  as  in  the  vn'xt  de  fecuritate  pacts  \ 

they  cannot  take  recognizances  but  they  may  take  bonds ;  and  fo  io 

the  court  of  admiralty  take  bonds,  which  tney  call  "  ftipulations," 

Cro.  Eliz.  685.    19  Hen.  6.   I.     Pane  v.  Evans^  Trin.  25  Car.  2. 

(«]  Fiu*  N.  B.  (3.  (i)  Cofme^a  Apolo^,  page  12,  13k 

Cc  3  The 


is  good« 
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PiKFOLo  The  court  of  admiralty  may  and  do  take  bonds  in  lieu  of  hail,  and 
%ipj^^  fliall  not  be  prohibitca.  Greettwood  v.  Baker ^  Gedb.  260.  the  prohi- 
biting of  bonds  for  diftribution  was  upon  the  account  of  the  matter 
or  condition  of  them,  not  for  the  form  or  bond  itfeif :  all  courts,  un- 
lefs  they  have  ibme  way  or  means  of  putting  juftice  in  execution  are 
in  vain  :  if  they  deny  this  they  muft  allow  us  fome  other  way :  there 
is  no  more  harm  in  making  thefe  bonds  to  the  judge  or  officer,  than 
in  bail-bonds  to  the  flieriff*. 

Mr.  Rotheram  for  the  defendant.  He  waived  the  iirft  point, 
and  infifted  only  that  the  bond  is  void  {c).  The  bond  of  caution 
ought  to  be  in  die  king's  name;  it  is  a  public  feou-ity.  The  cafes 
Mr.  Pollexfen  ur^ed  of  bail-bonds  to  the  (herifis  and  gacders, 
are  but  private  fecurities  againft  efcapes :  here  Dr^  PinfUd  may 
releafe  this  bond,  and  if  he  die  it  will  go  to  his  executors ;  and  he 
cited  the  opinion  of  Fleming  CInef  Juftice^  in  Eafter  term,  in  the 
ninth  year  of  James  the  Firjl  (d) ;  and  the  cafe  of  the  Btfi)$^  ef 
Exeter  v,  Star^  in  the  court  of  King's  Ben^h,  in  Trinity  term,  in 
the  twenty-fifth  year  of  Charles  the  Second  [e)y  where  Lord  Hale 
and  the  reft  of  the  court  adjudged  fuch  bond  void;  ruling  that  it 
ought  to  be  in  the  king's  name. 

Jefferies  Chief  Juftice,  Bonds  to  (herifl^  are  for  the  more 
ready  compliance  with  the  methods  of  juftice;  and  the  pra^fe  for 
thefe  hundred  years  in  moft  of  the  ecclefiaftical  courts  in  England^ 
has  been  (o :  they  are  the  king's  courts.  If  they  may  take  a  pledge 
thev  may  meddle  with  a  temporal  thing :  and  if  they  ar^  trufted  with 
a  pledge,  whv  not  with  a  bond  ?  And  it  would  be  ftrange  to  conftrue 
a  bond  void  tor  the  fake  of  a  condition,  which  is  legal. 

Judgment  for  the  plaintiff. 

(r)  Lambard^s  Saxon  Law,  183.    Re-  {e)  RoU  915  a  975,  it  it  in  3  Keb.  aio. 

gifter,  66,  67.  tl^, 

(J)  X  Bulft.  122. 


Cafe  364.  ♦  Edwards  againjl  Roades. 

I  398  J 
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A  plea,  by  bail,  JN  fuit  againft  the  bail,  they  plead  that  the  defendant  rendered 
leX^^Cmltif  ^»"^^«lf  i*^  execution  in  difcharge  of  his  bail,  and  do  not  fiy 
in  difcharge,       prout  patet  per  recordutn. 

muft  fay  prout  t»      /•  rr 

patet  (^  re.  By  fome  the  difterence  is  that  where  a  man  renders  himfelf,  and 

cWir*.  ^g  cQurt  commits  him,  it  is  matter  of  record ;  but  that  where  he 

Jonc£,*  138.'  ''C'^^ers  himfelf  without  a  commitment,  then  it  is  matter  not  of  Fe-» 

Hob.  11^  *  tord,  hwt  paisy  Moor^  i88. 

;  By  fome  all  renders  ought  to  be  upon  record,  as  a  cmtperuit  ai 

ditm^ 
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diem^  Moor^  888.  Moyle^s  Entries^  42,  Hob.  2io.  a  render  may  be      Bdwardi 
III  exoneration,  manucaptor.  and  yet  not  in  execution.  Ro7©ti. 

And  fo  was  this  cafe  at  the  bar. 

Mr.  Darnbl  and  Mr.  Gooding  were  counfel  in  the  caufe. 

Stocker  and  his  Wife  againjl  Edwards.  Cafe  2^^. 

Eajier  Term,  36  Car.  2.    Roll\7,of^'^^   .^^^^%..w^  /A-Zf/yf /, 

P  JECTMENT.     The  cafe   was,  a  furrender  of  a  copyhold-  inwhitcaftt 
-^  tenement  was  made  to  the  ufe  of  himfelf  for  life,  and  after  to  TcftfrnmidU*" 
rile  ufe  of  John  his  youngeft  fon,  and  the  heirs  of  his  body,  if  he  atdy. 
attain  to  the  age  of  eighteen  years  j  and  if  he  die  before  he  attain  to  1  Eq.  Abr.  195. 
diat  age  without  ifllie  male,  then  to  his  right  heirs.  «  Atk.  304. 

I  Burr.  228.    * 

The  queflion  was.  Whether  this  was  a  contingent  remainder^  or  Fcarnc,  C.R. 
whether  it  Ihould  attach  immediately  upon  the  death  of  tenant  for  t-rtrm^Rcp^iJj 
life? 

And  it  was  held  that  it  attached  immediately,  becaufe  of  the 
intention  of  the  party ;  and  held  to  be  the  fame  with  Sir  Julius 
Cafar^\  cafey  in  Jones^  389. 

*  Randal  againji  Breefe.  Cafe  36^. 

Eapr  Terniy  34  Car.  2.  B.  R.  Roll  609.  *  C  399  1 

"\X/'RIT  OF  ERROR  on  a  judgment  in  the  court  of  Common  in  debt  for  rent 

Pleas  {a)y  where  debt  was  brought  for  rent  referved  on  a  onaleafeof 
leafe  of  copyhold  and  freehold  hnds  ;  and  the  defendant  pleaded  in  bar,  S^^^^j^jj  t^ 
that  he  was  evifted  out  of  all  the  faid  lands  ante^  &c. ;  and  the  plain-  the'defendtnt 
tifF  replied,  that  another  perfon  was  feifed  of  thcfreeholdj  and  tra-  pica<*  eviSHau 
verfes  the  feifn  which  was  allcdgcd  by  the  defendant  in  his  plea  of  j^SsbbaT- 
eviction  :  upbn  this  an  iflue  is  joined,  and  found  for  the  plaintiff,  and  and  the  pUintlff 
a  general  judgment  given  for  the  plaintiff.  reply  that  ano- 

thcr  perfon  waft 
And  the  error  affigned  bj^  Mr.  Pollexfbn  vras,  that  here  did  fcifedoftha 
appear  a  title  to  the  plaintiff  but  for  half  the  rent,  for  it  ought  to  be  {rmlfct^^ 
apportioned ;  and  the  plaintiff  in  his  replication  has  anfwered  only  fcifin  aiiedge^ 
as  to  part.     The  defendant  has  alledged  all  that  was  neceflary  for  »ntl»eple«,a 
him  to  alledge :  the  plaintifl'  ought  particularly  to  fet  forth  how  f^hl^fmiff 
much  :  and  he  cited  Pollers  cafe  [b)^  in  replevin  j  the  cafe  oi  Ewer  isgood.^  ! 
v.  Moyle  (f),  and  Smith  v.  Malines  {d).  i  Saik.4.  94« 

Mr.  Holt  i  contra.     The  judgment  is  well  given,  for  the  ap-  3  Uv.  55, 
portionment  ought  to  have  come  on  the  defendant's  part :  if  the  dc- 

{a)  See  the  cafe  in  the  Common  Pleas,  {c)  3  Cro.  71 1.  771. 

«I«er.  39.  {d)  Cro.  J^c.  i6o. 

{k)  1  Brownl.  x86. 

Cc  4  fcn^ju^ 
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Kavdal       fcniint  make  one  entire  bar,  and  we  faluSy  it  in  any  oae  port,  die 
Bau  ti«       whole  is  avciced,  as  if  for  p2n  it  bad  been  ili  pleitded :  to  ple:^  in 
bar  to  the  whole  rent  cannot  be  a  plea  of  an  appordonmcnt ;  for  is 
that  csfe  the  defendant  ought  to  fet  fordi  the  vaiue  of  the  pcrtiodjr 
lands  evicbd,  and  fo  of  the  other  lands :  he  ciicd  the  cafe  of  Huig^ 
Jk'in  V.  Thzmh^ivgk  (/),  where  the  cafe  was ;  A.  lets  his  houfe  in 
LziuUn  to  J.  S.  for  forty  pounds  ftr  maium  rent,  for  twenty  yeajs, 
and  afterwards  takes  a  re-demife,  for  a  lefs  tcnr,  of  the  (table,  and 
held  no  fufpenfion  of  riie  rent,  contrary  to  die  csfe  cf  RmLBns  {f)y 
and  there  Lord  Hale  put  this  cafe  of  a  landlc»ti  ofa  bcufe  in  Lsm^ 
^  dsn^  who  leafes  it  to  a  tradefinan,  who  lets  lodgings»  and  afterwards 

L  4^^  J  the  landlord  rents  *  one  of  the  chambers  for  a  year,  wfacdier  this 
fbould  be  a  fufpenfion?  No  furely,  nor  f(y  much  as  an  apportionment. 
Then  he  argued  (hrongly  from  the  authorides  wliich  Mil.  Pollex- 
TEV  had  cited  of  replAjiru  and  avnuriesj  that  the  appordonment 
ought  to  come  on  the  defendant's  part :  diefe  cafes  proving  [Mainly 
diat  it  ought  to  come  on  the  part  of  the  plaindff  in  the  rqilevin  in 
his  replicadon,  and  that  the  avowant  need  not  fet  it  forth,  be  is  only 
tt>  make  a  demand  of  his  whole  rent,  and  the  defendant  in  an  adion 
of  debt  is  the  fame  with  the  plaindff  in  a  rcpUvin  :  then  he  argued, 
dut  if  it  were  a  fault,  it  was  helped  by  the  fhitute  of  Je<rfails,  in  32 
Hen.  8.  c.  30.  there  being  a  verdict  for  the  |Jaintiff ^  and  he  dtod 
die  cafe  of  Lovelace  v,  Grimfien^  Crs*  Eltz,  229. 

The  Court.  ^Vhcre  the  plea  in  iJar  is  entire,  and  port  is  61- 
fified  by  the  verdi<^  die  piaindft  ought  to  have  his  judgment  gene- 
ral :  it  could  not  be  ott^rwife  done  on  the  plaindfPs  pait,  for  he 
demands  twenty  pounds  in  his  declaration,  and  it  would  have  been 
a  departure  in  him  to  require  but  ten  pounds  in  his  replication,  as  he 
muii  if  he  had  fet  forth  the  feveral  values  and  the  apportionment. 

And  THE  Lord  Chief  Justice  remembered  die  cafe  ofjef' 
ferjes  v.  Dajy  in  debt  againft  executors,  who  pleaded  feveral  judg- 
ments, and  the  plaintiff  replied  fraud  in  one,  and  found  fb,  ahd  there 
held  the  yerdiS  was  for  the  plaintiff:  fo  this  is  found  for  the 
plaintiff;  and  the  (ame  would  be  if  one  of  the  judgments  were  ill 
pleaded,  Edgecombe  v.  Dee^  in  Vaughans  Rep.  89.  {g.) 

Judgment  affirmed  by  the  whole  Court. 

(*)  Adjudged  in  Micharlmas  tenn,  the  (/)  RawTins  v.  Somerford,  4  Co.  5a. 

97  Car.  2.  in  the  King*s  Bench,  and  en-  {g)  Same  cafe  under  the  name  cl  S?a- 

tcred  in   EaAer  tenr,   27   Car.   %,    Roll  man  v.  Day,  i  Lev.  aSi.     %  Lev.  39.     1 

514 }  it  i«  ftporud  in  3  Kcb.  5C0.  541.  Vent.  igS.     2  Kcb.  S60.    3  K.cb.  15. 


The 
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The  King  agaitift  Vicaries.  Cafe  2^j. 

INDICTMENT  againfthim  (being  a  Quaker  in  Brlfto!)  on  rhtjuartt,'ff. 
35  -£^-'^'  ^*  2.  and  «^/  guUfy  pleaded,  and  verdi6l  againft  him,  /•"  !»*• "®  *■- 
that   he  ihould  be  committed  for  three   months  without  bail  or  eUuLL^v> 
mainprize,  according  to  the  tenor  of  the  aS;  a  writ  of  error  was  proceed  agaiaft 


fipiag  to  (horck 


Mr.  Pollexfen  afligned  thefc  two  errors: 


First,  The  ftatutc  that  creates  this  ofFence  does  not  give  the 
quarter  fejftons  any  power  over  this  matter;  this  is  an  offence  where- 
by his  liberty  and  eftate  is  fubjeft  to  a  forfeiture ;  it  is  none  of  thofe 
offences  of  *  not  coming  to  churchy  or  going  to  conventicles^  of  which  #  r  aqi  1 
they  have  jurifdiftion,  and  no  ftatute  giving  them  power  they  can 
have  none  ^  fo  that  it  is  all  coram  nonjudice. 

The  Court  inclined  that  they  had  no  authority,  but  would  not 
deliver  any  opinion*     For, 

Secondly,  The  indi£bnent  was,  that  the  thirtieth  of  December  Anindiammt 
he  was  of  the  age  of  fixteen  years  et  arnpliusj  and  did  abftain  from  on35Eli«.  ca, 
going  to  church  per  fpatium  unius  tnenfn  ante  tunc  tempus  elapf.  [Je  offence'!!^ 
which  is  naught,  for  the  offence  is,  "  if  any  one  bein^  of  the  age  of  committed  afi^r 
^  fixteen  years,  fhall  obftinately  abftain  fwm,  &c."   ^o  that  it  muft  the  offender  had 
be  after  he  is  of  the  age  of  fixteen  years.  J^^^^^^J  ^^"^ 

Which  exception  the  whole  Cpui^T  allowed  as  fatal  j  and  the 
judgment  was  reverfed. 


Pidgeon  againft  Pitts.  Cafe  368. 


D 


I  E  B  T  on  a  bond,  whereon  the  cafe  vjras  thus :  The  obligor  if  ^^  ^^j-^ 

makes  the  obligee  his  executor,  and  dies ;  the  executor  dies,  make  the  okniet 

and  leaves  the  plaintiff  his  executor,  who  brings  debt  on  this  bond  Ws  executor,  the 

againft  the  defendant  as  heir  of  the  obligor.  7hTgTmitr^ 

.      ,  ^  ,    ,,  1/111.  deb:  againft  the 

And  per  tout  le  Court  held  good;  for  the  debt  is  notex^  biiroftUcbltg^r. 

tinguiflied,  but  only  fufpended  as  to  the  executor.  Co.  Lit.  264*^ 

And  judgment  was  given  for  the  plaintiff  (j). 


Plow.  1S4. 


{•)  See  Dorcbefter  ▼.  Webb,  Cro.  Car.  maintain  an  z&Xon  againft  the  other  pf  rfon 

372.      S.  C.  Jones,  345.      S.  C.   Hutt.  for  bis  demand  on  the  teftator.     3  Term 

128.     Fryer  v.   Gildridge,    Hobart,    xo.  Rep.  557  to  560.  and  Car/  v.  Goodinge, 

Wangford  v.  Wangford,  Salk.  299 ;  and  that  making  a  debtor  executor  it  no  ez^ 

fee  the  cafe  of  Rawlinfon  V.  Shaw,  that  if  tinguiftiment    of  tbt  debt  in  equity*     3 

a   debtor  make  his  creoitor  and    another  Brown^s  C.  C.   no.      Brown  v.  Stivin, 

pcribn  esecotors,  the  creJitcr,  if  he  neither  Forrefter,  240 ;  but  paict  with  the  adioA 

froTts  the  wlU,  nor  a^s  as  executor,  may  only. 

Poole, 
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Cafe  369. 


Poole,  AN  Attorney,  againfi  Archer. 
Trinity  Term,  36  Car.  2.  RqU  730. 


AlefoitHable  /^  OVEN  ANT  on  the  common  covenant  for  reparations,  &c.  in 

<«  aanre^nc  V^  ^^  j^^jj.  ^f  ^  j^Q^fe  j^^  5^  aement's  parifli.     The  breach  af- 

tbp!!gh'the*  figned  was,  that  the  houfe  fell  to  the  ground  fuch  a  day ;  Ae  de- 

iKMife  be  burned  fendant  pleads,  that  true,  the  houfe  was  burned  down  by  cafualty 

4owB.  fy^,j^  ^  jgy^  ^  (j^a^  ^g  plaintiff  entered  the  next  day  and  evided 

S,C.Skin.  iiQ.  jjjjj,^  a,^j  ^^^^^  extratenet;  unde  he  could  not  repair  it :  the  plaintiff 
demurs. 

f  £  402  ]  ♦  Mr.  Neld, /ir  the  plaintiffs  took  divers  exceptions  to  their  plea, 
as,  that  they  dia  not  (ay,  that  he  entered  without  caufe;  have  not 
travel  f;:d  the  fall  to  be  for  want  of  repairs :  The  queftion  is,  whe- 
ther an  a£lIon  lies  on  a  fire  happening  without  allowing  time  to  re- 
pair it  ?  He  cited  Dyer^  35.  324.  and  the  cale  of  ComwalUs  v. 
Hamondj  Latch,  226.  and  Palmer^  416. 

Another  exception  he  took  was,  becaufe  it  lays  "  a  mcC- 
^  fuagc  burned  down,"  and  yet  he  pleads  an  entry  into  «  the  met 
«  fuage  aforefaid." 

Mr.  Holt  as  to  that  exception  anfwered,  that  there  is  not  (b 
much  certainty  required  in  pleading  as  there  is  in  writs :  it  is  (aid 
that  he  entered  into  the  thing  demifed. 

As  to  the  other  exception  the  aflion  is  for  not  repairing :  the  al- 
legations of  things  before  their  time  need  not  be  traverfed,  although 
they  afterwards  become  material :  the  queftion  will  be,  whether 
a  houfe  being  cafually  burnt  down  be  a  breach  of  covenant  of  itfelf, 
though  the  houfe  be  rebuilt  ?  I  conceive  it  is  not,  and  an  entry  be- 
fore is  a  good  plea  in  bar,  for  we  could  not  rebuild  it,  he  enter- 
ing the  next  day.  On  a  covenant  not  to  do  wafte ;  permiiHve  wafte 
is  no  breach  of  the  covenant,  if  by  a  llranger  (^7),  though  it  be 
within  th^Jiatute  of  Gloucejier :  in  rebuilding,  the  honefty  of  the 
agreement  is  performed  :  now  their  entry  fufpends  the  a£Uon,  if  it 
be  fuch  a  covenant  as  goes  along  with  the  land  and  is  not  collateral : 
there  is  the  fame  reafon  for  a  covenant  as  for  a  condition.  Spencer*s 
cafe^  5  G7.  16.  The  covenant  goes  with  the  land,  that  is  for  repa- 
rations y  as  a  covenant  to  build  on  the  land.  Moor^  402. 

The  Court.  There  was  the  cafe  of  Coke  v.  Forth^  a  conftruc- 
tion  of  wafte  by  improvement :  firft  the  houfe  falling  down,  there  is 
an  action  furely  attached ;  and  if  debt  be  brought  for  half  a  year's 
rent,  and  you  come  and  plead  an  eviction  before  the  half  jresgr  was 
out,  this  will  not  avoid  the  quarter's  rent,  becaufe,  for  that,  the  a£tioa 
was  attached. 


(#}  Roll  Abr.  title  <'  Condidon/'  427, 418, 


Mr2 
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Mr.  Pollexfen.    Suppofe  the  leafe  of  a  houfe  for  twenty-one       Poot« 
years,  and  the  houfe  is  burned  down  the  day  before  the  leafe  expires,      ^    ^' 
ihall  not  the  covenant  be  broken  ?  Yet  it  cannot  be  rebuilt  within 
the  term,  for  his  intereft  is  determined  and  gone. 

All  the  ♦  Court  inclined  that  the  aftion  was  attached,  and  ♦  f  403  J 
the  entry  therefore  could  not  be  a  fufpenfion. 

And  the  next  term  judgment  was  given  for  the  plaintifF  (^). 

(^)  See  Paradine  v.  Jane,  Allen,  a6.  S.  C.  z  Scra.   763.     Belfottr  t.  Wefton,  i 

S.  C.  Scilet,  46.  Compton  V.  Allen,  Stiles,  Term  Rep.   3io«      Doe  v.  Sandham,  i 

1 6».     Chcftcrficid  v.  Boulton,  Corny.  Rep.  Term  Rep,  7 1  o. 
63a     Monk  V.  Cooper,  iLd.  Ray.  1477. 


Rockclley  againft  Godolphin.  Q^i[^  ^^^^ 

Michaelmas  Term^  34.  Car.  2«  RoU  21 1, 

T\  E  B  T  on  a  bond  againft  the  defendant  as  adminiftrator,  durante  ^n  adminiftra. 
minore  atate^  &c.  who  pleads,  that  the  teftator  fealed  a  bond  to  tor,  duranu  m* 
A.  B.  of  fix  thoufand  pounds  penalty,  with  condition  to  pay  three  «"'«ff''i  "wy 
thoufand  pounds  to  his  wife,  if  flie  lurvived  him,  within  fix  months  JlS'l^wnd^ifle* 
after  his  deceafe ;  and  that  (he  was  wife  and  adminiftratrix ;  and  that  by  the  inceftate 
fhe  had  affets  to  one  thoufand  pounds  et  non  ultra  \  and  that  thefe  aflets  ^°  ^^^^^^  c<»- 
ihc  retained  in  fatisfaftion  of  the  faid  debt;  a  petit  judicium^  &c.  The  the  adminX- 
plaintiff  demurs.  trixfomuch 

maney  if  (be 

Mk.?ollexfei9  for  the  plaintijf  argued  that  the  plea  is  naught,  f»»f^»v«*  »"«>• 
bccaufe  the  bond  was  not  to  her;  the  debt  or  duty  was  not  to  her,  s'c's^^n'*'^* 
but  to  A.  and  B. ;  and  after  breach  of  the  condition  the  forfeiture    '  '      **'  *** 
belonged  to  them. 

Mr.  Holt  e  contra.  And  he  infifted  much  upon  this,  that  the 
bond  was  to  her  ufe,  and  that  they  were  but  truftees  for  her,  and 
by  the  conviilion  the  money  was  payable  to  herfelf,  and  he  cited  2 
JEdw.  4.  2,  3.  Then  he  diltinguimed  between  this  cafe  where  the 
condition  makes  it  payable  to  her,  and  where  it  is  payable  to  the 
obligee,  though  in  truft  for  her,  for  the  rcafon  of  retainer  is  not  upon 
die  account  of  the  cxtinguifhment  of  the  debt,  but  upon  this  account, 
that  the  money  was  to  be  paid  to  the  fame  party,  and  cited  i  Cro. 
362.  I  Roll.  Ahr.  S^S*  She  cannot  pay  money  to  herfelf ;  and  if  the 
obligee  fhould  bring  an  adion  againft  her,  flie  might  plead  that  (he 
had  fo  much  money  in  her  hands  of  the  teftator's;  what  muft  flie  tell 
it  over  with  one  hand,  and  pay  it  with  the  fame  to  the  other  ?  If  there 
had  been  another  executor,  and  he  had  paid  it  to  her,  that  would  have 
been  a  performance  of  the  condition,  and  a  difcharge  of  the  debt,  and 
why  fhould  it  not  be  fo  here  when  the  law  makes  a  payment  ?  He 

cited  //«*  10.     I  Cr«.  372.     12 //.n.  4.  25- 35-  21- 31-    ^^^f-  4T««R,^ 
tit.  Bar  J  105.     An  executor  may  retam  where  he  never  mould  640. 
have*  an  aftioft ;  as  >yhere  he  pays  any  of  the  teftator's  debts  witfl     •  r  ^04  ] 

W3 
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his  own  money,  Ih^j  2.    Aiovr,  2.  and  i  j<edL  24.  Tlie  oiiSsee 

0iuft  bring  au  action  againft  htr,  becauie  £be  did  not  paj  htsi^ 
whicfa  is  odd  ;  and  if  ib,  that  ihe  cannot  retain,  it  would  be  a  vaj 
great  mifchtef,  for  it  forfeits  the  penalty,  ajid  {o  doubles  tbe  dxarze 
upon  the  teilatcr's  eftate ;  and  what  if  (be  {lvs  I  am  paid  r  Aad  ib 
ibe  £iys  here :  (be  could  not  plead  it  better. 

The  Couet  inclined  all  for  tbe  defendant,  except  Hollowat 
yu^icfy  who  cited  a  cafe  of  Sir  Benjamin  Bcthurfi^  in  the  CoouDoa 
rleas,  that  was  die  fcmc  v.ith  tfiis,  and  the  contrary  opinion  hdd 
there  : — So  quare^  for  Ibme  at  the  bar  denied  die  cafe  to  he  as  ijbis 
was,  but  that  there  the  money  in  the  coodidon  was  pajible  to  tbe 
tniftees,  which  is  different. 

AJjournatur  {a). 

(jr)  Afterwards   in  Hilary  tenn,    36  Jc  g^vra  in  eviimce  \fj  lier  00  a  p]ea  ofpAwt 

37  Car.  z.  judgment  nifiwuprcn  for  tbe  Mdmmfravh  in  an  afikm  krooglit  agaxft 

^?feodaot.  S  C  SL1».  ^'S*  ''^^  ^^^  ^^  ^^^  '>  rxecutrJs  ;  and  flie  may  irraia  ib 

caTe  of  Lcane  v.  Cafcy,  2  Bl.  Rep.  965.  much  oct  of  the  perfcmal  affets  as  is  eqnil 

that  a  marriage  covenant  with  a  trvftet  for  to  th*  d2!r.ages  flie  has  foftaixicd  kj  ika 

lecuriflf  a  pfiuTlfioo  far  tbe  wife,  may  be  breadi  oc  fudi  coveaacu 


Cafe  371. 


A  dcclandfin  at 
mdmimfrairve  of 
tfaegoo4f  of  A. 
ftadng  chat  A. 
4ie4  inceftate  ut 
duitur,  it  good  $ 
immtdieitur 
may  berejeded 
M  fnrplttftf  e. 


Court  and  his  Wife  againft  Weft. 
TriWfy  Tfrwi,  36  Car.  2.  -RcJ7  353. 

T^  E  B  T  on  a  penal  bill,  brought  as  adminiftratrix  of  the  rights^ 
good?,  and  chattels  of  J.  S.  who  died  inteftate,  ui  didtur\  then 
alled^ies  that  letters  of  adniiniftradon  were  cooimitted  10  him  bv« 
&c. "  . 

Exception  was  taken  thereto,  becaufe  of  the  "  ut  dicitur^*  which 
was  faid  to  make  it  uncertain,  whether  the  part)'  died  inteftate;  for 
the  plaintiff  has  no  caufe  of  aftion,  no  right  of  a<Slion,  but  as  ^oii- 
niftrator ;  and  therefore  he  ought  pofitlvely  to  entitle  himfelf  thereto, 
which  he  is  not,  unlefs  J.  S.  died  intcftate.  It  is  true,  in  cafe  of  the 
defendant  being  an  adminiitrator,  the  pbintifF  may  only  fay  adm- 
vijiratore  J.  S,  qui  obi  it  intejiat.  ut  iicitur^  becaufe  there  he  cannot 
know  it  certainly. 

But  THE  Court  feemed  to  be  of  opinion  riiat  it  was  well  enough, 
for  without  that  word  it  is  right  \  and  then  they  would  intend  diat  he 
died  intcftate,  other  wife  the  court-chriftian  would  not  have  granted 
letters  of  adminiftration :  befides,  fuppofing  that  there  be  a  will, 
the  letters  of  adminiftration  ftand  good  till  the  will  appear  to  be 
proved* 

Ruled  that  ulteriui  moveatur. 


Friend 
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*  Friend  againji  Bouchier. 
Trinity  T^rm^  34  Car.  2.  Roll.  920. 


Cafe  372. 
*  [  40s  ] 


"P  JECTMENT.     Devife  to  Dorothy  Hopkins^  and  after  her  dc-  onadcvJfe 

ceafe  to  the  firft,  fecond,  third,  &c.  fons  fucceflively,  and  the  «  toA.fbrlifc^ 

heirs  males  of  their  bodies.     In  witnefs  whereof,  &c.     Then  a  •'withrpmiia. 

MEMORANDUM  was  endorfed,  **  That  the  within  named  Dorothy  */«  font^foccef- 

^  ihall  not  alien  the  lands  from  the  heirs  males  of  her  body,  but  ^fively^aiUdtt 

*'  upon  dcfeult  of  fuch  iffue  it  fhall  remain  over/*  "  bwri  makof 

*^  «« their  1 


The  queftion  was.  Whether  (he  fhould  have  an  efiate  tn  iaiL  or  ^*  ^  ■■?•«,•• 
only  an  ejtatefor  lip  F  d^^rfcd  on  the 

And  it  was  argued,  that  it  ihould  be  an  eftate  tail ;  for  although  «  r/id  a«  ihall 
the  limitation  of  the  eftate  be  full  and  exprefs  to  the  heirs  of  the  body  *•  not  alien  th» 
of  the  fons  of  Dorothy  Hopkins ^  yet  they  are  words  that  admit  a  1!  J"l'^Vl^ 
hmitation,  and,  m  a  will,  an  eitate  may  be  limited  by  implication,  35  «  male  of  her 
Jljftfe'i  14..  Subfequent  words  may  reftrain,  and  limit,  and  declare,  **  body,  batdiat 
and  explain  the  precedent  ones.    AlthanCs  cafe^  8  Co.  138.  If  he  had  '/,  "J^^f^^^fffi^ 
given  it  ^^  to  one  ajid  his  heirs,  provided  that  if  he  die  without  iffue  «  it/hallremaia 
*f  male,  &c."  this  would  have  created  an  eftate  taiL  "  to  B.  \n  fiet.'* 

^A.  fliall  hav« 

Mr.  Giles  Eyre  argued  e  contra^  that  it  is  but  an  eftate  for  ^^fiattfirRfi 
life,  and  cited  1  Cro.  368.  2  Leon.  226.  HighanCs  cafe,  2  Roll.  !jlj;^?^|}k/" 
Rep.  21.  If  thisclaufc  gives  any  thing  it  would  give  her  a  power  implicition  j  for 
to  alien  inftead  of  reftraining  her :  his  meaning  was  not  to  alter  the  the  <iir«orji«/i«i 
eftates,  but  to  prevent  the  alienation  if  he  could  :  the  intent  governs  "ntfdn'of  the"* 
the  words,  and  noc  the  words  the  intent.  Dyer,  357.  375.  He  cited  teilator. 
the  cafe  of  Atkins  v.  Atkins,  3  Crc.  248.  Moor,  593.  Tuck  v.  S.  C.  x  Eq.  Abr. 
Frencham,  Moor,  113  tf  124.  Claxton  v.  Glazier,  Dyer,  330.  1^4;      . 

S.  C.  SJcin.  %^0. 

The  Court  inclined  that  ftie  had  an  eftate  tail,  and  that  the  s'c*  PdSf*** 
teftator  intended  an  eftate  tail  to  her,  otherwife  he  would  never  have  e]-;' 
thought  flie  had  any  power  to  alien.  »  Vera.  510. 

2  Bac.  Abr.  60. 

Ailjournatur  {a).  Cuwp,  324.41  •« 

3  Term. Rep, 
•3.    4  Term.  Rep.  605* 


(tf)  The  cafe  was  again  argued  m 
Eafter  term,  i  &  a  ]ac.  2.  and  judgment 
^ren  for  the  defendaac,  S.  C.  3  Mod.  $3. 


the  whole  Court  being  clearly  of  opinion 
that  Dcrctby  had  only  an  eilate  for  life. 
S.  C.  Slun.  140.    S.  C.  I  Eq.  Abr.  184. 


Browne 


59« 
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Cafe  373. 
•[406] 

The  court  of 
XJng*!  Bench 
will  noCy  after 
fenteooey  grant 
•  prohibition  to 
the  admiralty, 
so  the  applica- 
donofrAr^M- 
tyin  the  court 
ftelow  to  ftiy  his 
mmfidt,  aU 
thongh  the  libel 
if /bonded  on 
the  conftmdion 
tiltihn  pateat. 
Sinft.  602.607. 
mftoU.Abr.312* 
Mtor»  780. 
CrcElu.  55. 
s  S\ofi.  173. 
3  Mod.  286. 
sport,  813. 
8tra.5«6. 
1  Term  Rep. 

s  Term  Rep. 


473« 

6  Com.  Die. 

•«  Prohibitioo,^ 


*  Browne  againft  Walker. 

PROHIBITION  prayed  to  the  court  of  Admiralty  by  the  plain^ 
tiffi  who  had  libelled  againft  the  defendant  there,  and  the  caule 
had  had  a  whole  year's  tranfaftion. 

The  fuggeftion  was,  that  the  fu!t  there  (which  was  his  own) 
was  on  the  king's  Utters  patents^  the  conftru£Uon  whereof  belong  to 
the  common  law  judges  ;  and  the  fame  made  at  land,  &c. 

And  a  prohibition  was  denied  by  the  whole  Court. 

Mr.  Holt  offered  to  cite  the  cafe  of  TVorts  v.  Oyfton  (tf), 
which  was  a  fait  in  the  fpiritual  court  for  tithes,  by  virtue  of  a  leafe 
from  the  vicar  for  three  years,  and  the  defendant  claimed  to  be  dif« 
charged  by  a  fojcmer  leafe  and  compofition  by  deed ;  and  the  Court 
held,  diat  die  plaintiff  himfelf  might  have  a  prohibition  to  ftay  pro* 
ceedings  diere,  for  they  are  not  to  meddle  with  the  trial  of  U^^t 
or  reM  contrails  \  although  they  have  juri(didlion  of  the  original 
caufe,  VIZ.  tithes;  et  non  referty  if  the  plaintiff  himfelf  prays  the  pro- 
hibition to  ftay  his  own  (uit  \  for  if  diis  Court  has  knowledge^  by 
any  means,  that  the  fpiritual  court  meddles  with  any  temporal  trialsy 
they  ought  to  grant  a  prohibition. 

But  THE  Court  denied  a  prohibition  without  hearing  his  au* 
thorities,  for  that  his  client  had  commenced  the  fuit  himfelf;  and 
now  when  he  finds  the  Court  inclined  aj^ainft  him,  then  a  prohi- 
bition muft  be  had  to  iby  all,  and  the  defendant  ftiall  have  no  cofts 
for  all  his  trouble  and  charge  there :  and  fo  would  it  be  if  a  man 
Ihould  bring  an  adion  in  the  fherifTs  court  in  London^  for  a  caufe 
arifing  at  Exeter^  and  go  on  till  he  fee  if  he  can  get  his  fuit  there  ; 
if  not,  then  for  a  prohibition. 


The  Lord  Chief  Justice.    Sure.y  we  will 
prohibition  in  fudi  a  cafe  to  ftay  your  own  fuit. 


never  grant  a 


Tamen  quare^  For  it  feems  that  if  any  perfon  as  amicus  curue 
(hould  inform  die  court  of  any  ufurpation  of  a  new  jurifdidion  bi^. 
•  [  407  ]  the  ecclefiaftical  court,  or  »  in  any  inferior  court,  that  in  fuch  cafe 
a  prohibition  is  grantable. 

(«}  Cro.  Jac.  350.    The  fame  cafeii  10  x  Roll.  Abr.  «  Prohibitioa/*  page  306. 


Palmer 
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Palmer  againji  AUicock.  Cafe  374* 

Michaelmas  Termy  35  Car.  2.  Roll  239. 

PROHIBITION.     A  man  dies  inteftatc,  leaving  no  vnfcj  but  Ifamtndlelm- 

only  one  child,  viz.  a  fon  j  who  has  letters  of  adminiftration  to  no^i^fe'Vad"' 

the  &ther :  the  child  dies  inteftate,  and  the  next  of  kin  to  the  child  only  one  chiuu 

takes  out  letters  of  adminiftration  de  bonis  non  of  the  father:  the  «  f<»H  whoob* 

next  of  kin  to  the  father  fues  to  repeal  thefe  letters,  &c.  ^^SnlflSri^ 

Mr.  RowEy^r  the  defendant  argued  againft  the  prohibition,  that  then  diet  \nxtU 
the  father's  next  of  kin  ought  to  have  it :  he  urged  that  the  ftatute  ^»^«»  ^^^^  »Wp 
of  wills  32  Hen.  8.  c.  i.  reaches  not  to  children's  children,  and  ^^^^t^ 
cited  Sir  George  Curzon's  cafe  {a).  The  feireft  equity  in  conftruc-  honU  nam  of  tht 
tion  is  to  bring  an  equal  mifcnief  within  the  fame  equal  remedy,  Dif-  f*t*>cr  be  grants 
tribudoh  was  queftioned  juft  before  the  aft  of  Attribution  was  ^ktnoflhr 
made  (^},  and  the  ftatute  22  &  23  Car.  2.  c.  10.  is  only  to  autho-  fon,  the  Court 
rizc  and  legitimate  fuch  bonds  (c).  Adminiftration  has  been  carried  will  not  prohibic 
to  the  next  of  kin,  though  there  has  been  a  refiduary  legatee  (d).  from^rTvSf 
A  refiduary  legatee  is  looked  upon  as  h^res  injlitutus :  this  cafe  of  their  letters,  and 
a  fole  child  is  not  within  the  ftatute,  nor  within  the  mifchief.  Where  ««"»««  fuch 
Sifeme  covert  dies,  leaving  a  huft>and,  he  fhall  have  the  eftate  {e) ;  fo  ?oThe  M«!rf 
maXi  the  parents  of  their  own  child ;  fo  the  child  of  its  parent ;  and  kin  of  the  fa- 
here  the  child  is  interefted  accordingly ;  and  fo  the  law  left  as  it  was  '**^''- 
found.    The  cafe  of  Newton  v.  Eumel  {/)j  a  fble  child  took  a  s,C.Poft,485. 
mortgage  in  fee,  which  in  equity  is  butachattle;  this  was  in  the  ais/^^"**'** 
name  of  the  fon  and  another  pcrfon;  the  jointenant  releafcs  to  the  s.c.3Mod.5S. 
fon;  but  the  equity  being  in  the  father,  it  being  his  money,  the  mort-  ^.C.  Comb.  14. 
gage  was  decreed  to  go  to  the  fether's  adminiftrators.  Here  by  this  crrter*i26. 
aft  the  property  is  ♦  not  fo  vefted,  but  he  may  waive  it  or  alter  it:  2 Bac. Abr.*4i9. 
fuch  ible  child  ought  to  have  the  refidue  {g),  *  r  jQg  1 

Mr,  PoLLEXFEN.  The  child  has  fuch  an  intereft  as  a  dcvifee 
of  rejiduum  henorum^  which  fhall  go  to  his  next  of  kin ;  and  the  fta- 
tute gives  it  to  him  as  much.  There  is  no  property  vefted  in  him  fo 
as  to  bring  trover  for  it  without  letters  of  adminiftration,  but  he  has 
a  ri^t  to  nave  letters  of  adminiftration  exclufive  of  any  other.  In 
the  cafe  of  Denne  there  was  not  a  refiduary  legatee^  he  had 
but  a  fpecific  legacy,  and  part  of  the  goods  devifed  to  him ;  but 
where  he  is  full  and  plenary  refiduary  legatee  it  is  otherwife; 
and  the  reafon  of  it  is,  becaufe  it  is  unreafonable  that  one 
fliould  have  the  eftate,  and  another  (hould  have  the  admini- 
ftration :   now  this  ad  comes  and  fupplies  a  devife,   and   gives 

(«)  6  Co.  1 6.    Dyer»  253.  286.  (</)  Denae't  ^ale,  Cro.  Car.  115.    Ket- 

{h)  19  Car.  2.    Hughes  v.  Hughes,  in  ley,  105.    Jones,  225. 
the  Common  Pleas.     1  Lev.  233.  Carter,  («)  See  29  Car.  2.  c.  3.  f.  25.  vhi  l 

125.  Mod.  231. 

(c)  Slawney*s  cafe,  Hob.  S3.    Tucker*s  (/)  In  the  Exchequer,  in  1684. 

^c.   Hob.   191.    Fotherby's   caie,  Cro*  (]^)  2  KoUKep.  158.  HutCon,  lOp* 

Car.  63. 

the 
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PALMxt       the  fame  intcrcft  that  a  devife  would,  which  carries  it  to  his  ad- 
ALLi^'ocK.    niiniftrator. 

The  Court.  It  is  no  queftion  but  that  in  6afe  of  one  child,  it 
is  within  the  law  as  much  as  where  there  are  feveral  children  j  the 
end  of  the  law  was,  that  all  fhould  have  it  as  well  as  one,  and  one  as 
well  as  all ;  tlicre  is  no  more  a  vefting  here  than  there  was  in  the  one 
child  at  common  law. 

PoLLEXFEN.  Suppofc  there  were  two  children  and  one  dies, 
his  adminiftrator  fhall  have  but  one  part.  Before  this  ftatute,  if 
a  father  had  but  one  child,  and  he  died,  the  adminiflration  (bould  be 
granted  to  the  next  of  kin  to  the  father  de  bonis  non  of  the  father^  and 
the  child's  wife,  children,  executor,  or  adminiflrator  (hould  have 
nothing  i  but  now  fince  the  a£l  the  iiitereft  goes  to  the  executor  or 
adminiitrator  of  fuch  patty. 

WvTHENs  yuftice.  There  are  no  words  of  vefting,  but  only 
that  fecurity  fhall  be  given,  &c. ;  the  a£b  fignifies,  and  is  to  be  in- 
tended as  no  increafer  of  property  in  any  perfon  that  had  property 
before  the  ftatute,  but  to  diftribute  it  amongft  thofe  who  had  no 
property  before. 

•  Mr.  Pojllexfen.  If  a  father  die  inteftate  leaving  three  chil- 
dren, and  all  the  children  die  before  admin  ifiration,  fhall  it  go  to  the 
executors  or  adminiftrators  of  fuch  children  ? 

•  t  4^  ]         *  Wythens  Jujlice.   I  do  not  fee  that  this  adl  alters  the  admi« 
niftration  at  all,  but  only  diredls  a  diftribution. 

Mr.  Pollexfen,  in  Hilary  term  following,  argued  it  again.'— 
In  cafe  of  dying  inteflate,  the  infants  have  an  intcreft  vefted  by  the 
ftatute.  I  do  not  mean  a  property  in  any  particular  part  of  the 
goods,  but  fuch  an  intereft  as  a  legatee  has  that  dies  after  the  tefta- 
tor's  death,  and  before  the  delivery  of  the  goods,  and  fuch  as  any  one 
has  to  a  choj'e  in  a^ion.'  At  the  common  law  there  was  no  wife  or 
child  that  had  any  right  or  intcrefl  in  the  inteftate's  cftatc,  but  the  ordi-* 
nary  was  the  folc  mafter  thereof  to  diftribute  it  in  pies  ujus ;  and  perh.nps 
the  wife  and  children  might  come  in  under  that  name  (i^),  but  no 
otherwife.  Then  the  31  Edw,  3.  r.  11,  gave  only  anadlion  to  the  ad- 
miniftrator ;  and  then  the  ftatute  of  2 1  Hen,  8.  c.  5.  left  it  in  the 
wife  and  next  of  kin  by  virtue  of  the  adminiftration  (/).  But,  not- 
withftanding  all  thefe,  there  were  many  inconveniences  before  the 
a£t  22  &  23  Car.  2.  c,  10.  of  dillribution;  as  that  the  wife  carried 
away  all,  and  the  children  were  all  barred ;  fo  if  the  eldeft  fon  being 
of  age  had  got  it:  but  this  adt  has  provided  ajuft,  good,  and  fuf- 
ficient  remedy  for  thefe  mifchiefs,  by  diftribution  of  the  inteftates 
eftates.  The  ftatute  of  21  He>i.  8.  c.  5.  fettled  the  adminifha- 
tion)  but  left  the  cftate  unietcieu,  only  it  went  with  the  adminifha- 
tion )  but  by  this  acl  of  diftribution  all  the  eftate  is  fettled,  go  the 

{h)  2  loft*  29S.    Flowd.  277.  (0  Hob.  103.    X  Cro.  60.202. 

adminlftradQa 
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adminiftration  whither  it  will.  Until  Slawney's  cafe  {k)  there  Palm** 
were  no  prohibitions  to  ftay  fuits  for  diftribution  :  the  intention  and  AtLicocii* 
tnesning  of  this  a£l  was  to  avoid  that  mifchief :  the  title  fhews  it 
an  adl  for  the  diftribution  or  fettlement  of  the  inteftate's  eftatcs  :  this 
a£l  does  in  efFe£l  make  the  intcftatc's  will  for  him :  it  is  probable 
riiat  the  cufiom  of  London  guided,  as  a  precedent  for  it.  If  a  frcemaa 
in  the  city  of  London  die,  leaving  a  wife  and  child,  and  the  wife  dies, 
her  third  fludl  go  to  the  executor  or  adminiftrator  %  fo  if  the  child 
ilie  and  leave  an  executor,  the  child's  part  (hall  go  to  the  executor, 
but  not  to  the  adminiftrator  of  fuch  child ;  for  if  there  be  no  exe- 
cutor it  iball  go  to  make  up  and  incrcafe  the  orphanage^money  *of  ^t4l^J 
the  other  children :  fo  that  if  an  intereft  be  vefted,  in  cafe  there  be 
a  wife  and  feveral  children,  the  next  queftion  will  be,  whether  an 
intereft^  be  vefted  when  there  is  but  one  child  ?  The  obje£Uon  is^ 
there  is  no  need  of  that,  becaufe  the  ad  of  21  Hen.  8«  r.  5.  gave 
the  adminiftration  to  fuch  fole  child,  and  confequently  the  vmolt 
cftate,  and  fo  there  is  no  need  of  any  provifion  by  the  aft  of  diftri- 
bution for  this  cafe  which  was  provided  for  before  :  the  title  of  the 
tA  is  general,  and  the  fcope  of  the  aft  is  general,  and  relates  to 
inteftates  eftates ;  the  fpiritual  court  has  no  rules  of  diftribution  that 
gave  any  right  to  the  wife  or  children ;  but  the  ordinary  made  dif- 
tribution in  pios  ufus^  and  therefore  this  being  a  remedial  law,  ough^^ 
to  have  the  largeft  conftruftion  to  include  as  much  as  poflible  :  then 
fuppofmg  there  be  an  infant  who  has  an  intereft  vefted,  whether 
the  adminiftration  fliall  go  to  the  next  of  kin  to  the  infant,  or  to  th« 
next  of  kin  to  the  father  ?  WTierefoever  the  whole  eftate  fliall  go 
the  adminiftration  fliall  go ;  as  if  a  wife  die,  the  hufl)and  fliall  havd 
the  adminiftration,  though  this  be  not  mentioned  within  the  ftatute 
of  21  Hen.  8.  Ck  5.  or  this  law:  and  the  reafon  is,  hccaufe  tht 
marriage  gave  him  a  kind  of  intereft  in  the  eftate  of  the  wife,  and 
the  children  fliall  have  nothing  to  do  therein,  O^ncWs  cafc^  4  Co^ 
51.  Rowers  cafpj  I  Cro*  106.  The  next  cafe  is  that  of  an  executor^ 
reliduary  legatee  dying  before  probate  of  the  will,  the  adminiftration 

foes  to  the  next  of  kin  to  him,  and  not  to  the  teftator*s  next  of  kin, 
ecaufe  the  former  are  to  have  the  benefit,  or  lole  by  the  good  or  ill 

adminiftration  of  the  eftate.      » 

* 

jKFrERiES  Chief  Jufiicck  The  fon  is  quafi  an  executor  here  in 
Intereft* 

WyTheKs  Jujllce.  Hefe  are  no  words  of  vcfttng  iri  the  aft,  it 
is  only  that  the  ordinary  ihall  take  bonds  for  diftribution^  fo  that  bc-« 
fore  diftribution  there  is  no  intereft  vefted  in  any  by  this  aft* 

Adjournatur  (/)« 

{ky  11  jac.  I.     Hob.  83*  another,  becaufe  no  intereft  vefled.     S.  C. 

(/)  The  Court   gave  judgment  fhat  m  Poft.  436.     But  lie  Hurihiil  \.  Newton^ 

rtnCtlutitn   (hould  go.    S.  C.    j  Mod.  5S.  Gotnbi  113.  the  cafe  of  Brown  v.  Shorci 

'J  fje  rrafon  of  three  judges   was  becaufe  1  Show.  a.  25.    1  Peer  ^ylr.s.  46.  %  Ptcf 

thcfpiritUalcourlhadajurifdiclioaj  smdof  Wins.  441.     i  BruwasC.  C.  303. 

Vol.  II.  B*!  Th« 
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Cafe  375. 
•[4"  ] 

An  ini.clrr.ent 
for  treafor.  for 
frtacbltg  thcl'e 
vrords,  "  Wc 
•*  havr  had  two 

wicked  kings/* 
fVMueif  »o, 

mnd  ChMrlii  tbt 
Stc-td^  **  but 
•«ifwe/' 

iKMOBKDOy 

$h«  people, 
•*  fttnd  to  our 
••  pnncipleiy  vre 
*'  (ball  beat  our 
•*  enemies/* 
myvKNPOt 
f  ^  Aiirf  and  bu 
itjaJ/ubjefftf  is 
bad  {  for  as  tbe 
words,  difcharg- 
cd  of  tbe  MKir- 
M^«i,  <fo  n  ^t 
linp3rtarreafon- 
able  Intfitciooy 
they  c»onot  be 
rendered  trea- 
Ibnablw  by  »- 
mnendbs, 

S.C.)Mo<l.5i. 
S.  C.  3  St  Tr, 

999- 

S.  C.  6  St.  Tr. 
A(r.  48. 
Cro.  El.  497. 
Hob,  a,  3.  45. 
468. 
Hut.  65. 
All.  31.  91. 
HetL  X74« 
YeW.ii. 
1  Sid.  52. 
aSalk.  513. 
1  Vent.  337. 
%  Mod.  55. 
Cra  Car.  117. 
Corny.  43. 
1  Hale,  115. 
1  HaMk.  V.  C 

a  Hawk.  P.  C. 


ro.i 


ro.ter,  198.200. 


•  The  King  again^  RoflcwcU. 

^T*HE    DEFENDANT    was  indifted  for   high  treafon  for  %voris 
*    fpoken  in  a  fjrmon  at  A  conventicle  in  Surry^  and  being 
tried  here  at  the  bar  was  conviaed,  and  being  brought  up  to  re- 
ceive judgment. 

He  offered,  in  ftay  of  judgment,  that  the  indidmcnt  was  fa 
treafon,  in  comparing  and  imagining  the  king's  deadi ;  and  diat  in 
order  to  perfect  and  accomplifh  his  laid  wick^  and  treafonable  in- 
tentions, he  fpoke  thefe  words :  **  If  we  (hmd  to  our  principles  we 
''  (hall  beat  our  enemies,  innuendo  dt^um  dominum  regem^*  with- 
out faying  that  he  fpoke  of  the  king :  **  wc  have  had  two  wicked 
«  kings,  &c.  You  flock  to  the  king  under  the  pretence  of  healing 
«  the  evil,  but  it  is  we  only  that  by  our  prayers,  &c.** 

And  the  CoukT  conceiving  fome  weight  in  the  obje£lion,  af«* 
figned  him  counfe),  v\%.  Mr.  Wallop  and  Mr,  Pollexfen. 

Mr.  Wallop.  The  words,  as  they  ftand  in  themfelves,  dif- 
chargcd  of  tlie  innuendosy  and  in  bare  ipeaking,  do  not  bear  any 
treafonable  intention  :  now  if  the  words  ex  vi  termini  import  not  a 
treafonable  intent,  an  innuendo  cannot  make  them  fo :  no  innuenJi 
can  warrantably  be  inf^rted  to  explain  the  meaning  of  words,  unle£l 
there  has  been  fo.Tie  difcourfe  of  the  perfon  before,  to 'whom  the 
words  may  be  referred  by  an  innuendo^  or  explication ;  and  populu 
ligeos  dtSf.  domiTii  regis  innukndo  is  naught,  becaufe  ^  the  people 
"  of  England**  were  never  named  before  (a).  The  ofEce  of  an 
innuendo  is  to  exprefs  and  defign  the  fame  perfon,  which  was  named 
before  (/»).  An  innuendo  canjiot  give  an  original  certainty  (r)  :  be- 
fore the  laft  words  there  is  no  mention  made  oi enemies  to  any  body; 
and  in  this  fatal  place  to  put  fuch  a  weighty  matter  of  (a,&  as  his 
intention  upon  an  innuendo  is  very  hard :  in  dubiis  et  generalihut 
henignior  fenicntia  fanper  prafcrenda  eli  (//). 

Mr,  Pollexfen.  Though  the  ftntute  of  25  Edw.  3.  r.  2. 
fay?,  "  That  treafon  (ball  be  declared  by  an  overt ^a£l^*  yet  1  think 
'Uiords  may  be  an  ovcrt-aEi^  and  what  thofc  words  ♦  are  or  muft 
be  is  the  queftion  ?  Pyne's  cafc^  Crc.  Car,  J  25.  As  the  firft 
branch  in  13  Car,  2.  c,  i.  (^)  ihevvs  what  is  treafon,  fo  does  the 
fecond  branch  (hev/'what  is  not  fo,  by  impjfing  other  penalties : 
Firft,  tiiefe  words,  "  of  flocking  to  the  king  to  be  cured  of  the 
"  evil,*'  they  do  not  come  up  to  this  crime:  the  next  words  are 
thefe,  "  We  have  had  two  wicked  kings  together  ;'*  then  come  to 
the  laft  words,  **  et  Ji  ipfi  ad  fundament  alia  permanerenty  i^c,**  U 
thefe  words  do  not  relate  to  our  king  and  government,  they  arc  not 
treafon ;  and  if  thele  fecond  words  do  not  exprefs  what  reges  art 


(«)  Jameses  cafe,  4  Co,  17. 
.    (i)  Johndonv.  Aylmer,  Cro,  Jac. 
lUrvey  v.  Duckisf  Hob.  45, 


ia6. 


(f)  s  Co.  111.  a. 


j  Win^ace, 


meant^ 
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meant,  then  they  cannot  be  a  fubjeS  to  which  the  latter  words  may    The  Kiko 

refer:  ^  et  JiipJT*  mu^k  refer  to  the  next  antecedent,  Wz  ^' reges;**    Rogj^iriit. 

there  is  nothing  in  the  fentence  that  mentions  him  or  his  people, 

and  there  is  no  mention  of  any  perfon  elfe  but  the  king,  et  ipji^  i.  e, 

ipji  regesy  and  if  he  had  meant  himfelf  he  would  have  fuid,  "  if  we 

*'  ftand  to  our  principles." — '*  Enemies"  is  a  word  of  very  general 

fignification,  and  may  extend  to  abundance  of  things ;  and  to  help 

this  out  by  an  innuendo  would  be  ftrange  ;  a  man  is  to  be  puniflied 

for  his  own  words,  and  the  (kill  of  the  clerk  is  not  to  alter  their 

meaning:  it  muft  be  fenfible  words  that  afFefl  an  auditory.     Rollers 

Abr.  84.  ///.  "  Cafe  for  IVords^^  there  are  a  great  number  of  cafes  to 

prove  that  an  innuendo  is  not  an  averment,  and  will  not  fupply  words 

that  are  uncertain.     Uncertainty  may  be  falved  two  ways,  as  by  a 

colloquium  precedent,  which  muft  be  proved,  but  I  never  knew  that 

any  body  went  about  to  prove  an  innuendo  \  or  elfe  an  averment  will 

do,  as  in  faying  "  thy  landlord,"  it  is  averrable  that  the  plaintiff 

was  his  landlord  at  the  time :  but  now  here  in  this  cafe  is  no  fuch 

averment. 

Mr.  Attorney  General.  It  is  direff  and  pofitive  that 
^  they  flock  to  the  king  to  be  cured  of  the  evil,  and  that  he  cannot 
<*  do  it,"  that  is  particularly  laid  to  be  fpoken  of  the  king  without  an 
innuendo :  then  die  innuendo^  meaning  the  faid  king,  may  well  refer 
the  latter  words  to  the  former :  to  fay  they  were  fpoken  of  the  king 
will  not  do,  unlefs  it  were  laid  that  they  were  fpoken  to  excite  a 
rebellion.  There  *  is  a  great  difparity  between  actions  on  the  cafe  •  [  413  } 
md  indiftments,  Fleetwood  v.  Curley  (/),  ^  There  is  but  one  king 
**  and  one  government ;"  it  is  found  that  he  fpoke  thefe  words  on 
purpofe  to  d^ftroy  the  king  and  difturb  his  government.  If  a  man 
ihould,  in  a  public  affembly,  declare  that  the  king  is  **  a  wicked 
*'  princ?,  and  defigns  to  bring  in  poper)',"  this  is  treafon  without  the 
laft  words:  the  precedents  are  all  fo  \g).  Indi£tment  againft  my 
Lord  Greyy  for  faying,  '*  the  king's  grace  fliould  be  driven  out  of 
*'  the  realm,  and  the  prince  would  never  fucceed  in  it."  In  Lord 
Cobham's  cafe  (h)  it  is,  "  it  will  never  be  good  days  till  the  king, 
^  &c."  and  the  cafe  of  IVilHams  (/),  for  printing  ''  Balaam's  Ass,'* 
a  treafonable  book.  In  colonel  Sidney* s  cafe  here  lately  (^),  and 
Pitt's  cafe  (/),  for  faying,  "  if  the  king  fhould  fuffer  the  papilts,  if 
*'  the  king's  throat  were  not  cut  within  a  twelvemonth  he  would  be 
"  hanged:"  in  none  of  thefe  cafes  were  there  any  averments ;  nor 
could  we  lay  it  better;  for  if  we  had  alledged  it  fo  we  muft  have 
proved  it,  and  we  could  prove  only  the  words. 

The  Lord  Chief  Justice.  As  for  the  precedent?,  in  e\^ry 
one  of  them  the  king  is  named,  and  in  that  of  IVilliams's  caje^ 
the  book  was  dedicated  to  the  king,  and  I  will  tell  you,  that  if  you  had  s 

laid  it  diat  he  fpoke  thofe  words  .gf  the  king,  and  you  had  provoJ" 
only  the  words,  I  would  have  left  it  to  the.  jury,  whether  they  be- 
lieye4  that  he  fpoke  the  words  of  the  king. 

.    (/)  Hob.  167.  (/)  The  14  a  17  Jac.  x.  Roll  40. 

.   {^)  YearBoak,  33  Hen.  8.  RoU  17.  (*)  Skin.  145.  3.  St.  Tr.  710, 

Xb)  11  Jac.  I.  (/)  At  Salop,  31  Car.  2. 

D  d  2  And 
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T«i  Kmo         ^rij  ^H£  Court  indincd  for  the  pnfcfier^  but  took  time  to  con« 
RossrwELi.    fiderofitj 

But  he  was  afterwards  pardoned,  and  in  Hilary  Term  his  pardon 
was  allowed. 

Tamcn  qua:re  of  the  law,  for  the  ftrength  of  the  prifoner*s  de- 
fence on  his  trial,  as  to  the  tii6t  chargcd>  was  thought  the  beft  of  his 
cafe.  (^) 

{g)  In  S.  C.  3  Mokl.  55.  it  Is  faid  dut  the  judgment  was  arrefted. 


Cafe  376. 


A  declaration  in 
tjfumfjit  in  an 
inferior  court, 
ftating  that  the 
defendant  was 
indebted  within 
thejurirJidion, 
Is  baS  unUls  it 
aJfo  ftatc  rhat 
tbe  work  was 
4ene,  the  money 
lentyor  the  goods 
foM  aad  ddirer- 
cd,  wkb'm  tke 
jarifdi6lJon. 

S.C.5Mad.78. 
S.C.Co»b.347« 

S.  C.Holt  s  54* 
L«tw.  191.  €• 

Ante,  cafe  %^^ 
tc  poft,  cafe430. 

♦   [  414  ] 


Cudniore  againjl  Lome, 
Hihry  Ttrm^  35  If  36  Car.  2.  Roll.  1073. 

TT/RIT  OF  FRROR  to  reverfc  a  judgment  given  in  Exeter  court^ 
^^     after  a  vc;di61,  uj>on  non  afjumpjii  pLadcd; 

The  exception  I  took  was,  that  the  defendant  was  faid  to  be  in- 
debted at  Exeter^  witr.in  the  jurifdiclion  of  the  court,  for  divers 
wares  and  mcrchiuidizcs  *  fold  and  delivered  by  the  plaintiff  to  the  de- 
fendant, and  a  quaKtu:ii  meruit  for  v/ork  done,  and  an  tnfimul  compu^ 
tajfet^  ^e.  and  does  not  fay  the  work  was  done,  or  the  goods  (old  and 
delivered  at  Exeter ; 

And  held  naught,  though  it  were  hid  tnjehitatus  apud  Exeter \ 
and  this  has  been  allowed  for  error  in  abundance  of  cafes.  See 
I  Lev.  50,  69,  96,  104,  153,  156^  208,  &c. 

But  Wythe Ns  Jvfiice  faid,  that  were  it  to  be  adjudged  Je  novcj 
he  would  intend  it  fold  tliere  ; 

However,  there  being  fuch  a  multitude  of  prcccdenis>  the  judgment 
was  reverfcd  upon  my  motion,  and  methinks  there  is  a  great  deal  of 
reafon  for  it,  for  a  nuui  is  indebted  whorelvitrver  he  comes ;  but  yet  in 
inferior  courts  to  intiile  them  to  a  jurifdiCtion,  the  debt  ought  to  arife 
within  the  fame,  and  fo  it  ought  tj  a;  pear,  [a) 

(tf)  See  the  cjfc  of  Tnivcr  T.  Wall,  thit  rfeird  withtn  tlif    j^rifdidlirn   of    the 

a  d.'Claration  in    an    intVri-^r   court    mu:t  tou.r.     i  Term.   R.cp.  151.     See  alfo  the 

ftatc  not  only  that  the  JctinJ.mt  f.roo.n\d  cal*  of  KowlanJ  v.  Vealc,  Cowper,  ao. 
ttfaj»  but  that  the  nion-y  was  tjd  und 


Cafe  377.. 

A  judgment  giv- 
en in  an  infciior 
court,  without 
laying  *  per  cur* 
or  ufiog  any 
words  to  fuch 
cfiea,  is  erro- 
neous. 


Cotton  iigahtji  Hawkins. 

TTl^RIT  OF  ERROR  to  revcrfe  a  judtrment  given  in  the  court  of 
^^     Burton  upon    Trent  in  Stajg'orJjhire^  in  an  a^^Uon  of  the  cafe 
for  words,  brought  by  Haivkins^  ipoken  of  hbn  in  refpctSt  to  his  pro- 
fbffion  as  an  attorney. 

I  BEING  of  counsel  ijultb  the  plaintiff  in  the  tvrit  of  error^ 
affigned  this  error,  viz.  That  it  wah  p.ot  fuid  in  the  judgment  *^per 

Cur;' 
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Cur^'**  nor  were  there  any  words  ufed  to  fupply  it,  neither  *^  per  fine/-  Cottom 
challuntj*  nor  fo  much  as  "  ad  eandem  curiam ;"  fo  that  for  ought  ap-  HAifc^iKt, 
pears  it  might  be  an  award  for  recovery  by  the  jury.  Inferior  courts 
ought  to  keep  to  the  ftrift  form  of  judgments ;  therefore  "  concejfum^* 
inftead  of  *^  confideratunC'  is  error  in  a  judgment  in  any  borough, 
or  other  inferior  court,  as  in  the  cafe  oiHormv.  IVardtU  (^),  in  FuUer 
v.Righton^  [h)  in  Rzhin  v.  Sambc^thy  (c)  and  in  Slocovih^s  cafe  {d)\  andfe- 
veral  other  cafes  arc  there  of  judgments  in  fuch  courts  reverfed  here, 
for  not  obferving  the  due  fonn  of  entry,  as  "  recuperarct**  '\i\{kc?ii  of 
**  recuperet,'*  (^)  It  *  is  true,  in  fupcrior  courts  "  concejfum^*  or  *  [  415  ] 
"  adjudicatum  5//"  may  fuiHcc,  becaufe  the  practice  and  courfe  of  the 
courts  at  Weftminfteris  die  law  of  thefe  courts;  and  in  Coke's  Reports 
in  the  pleadings,  there  you  may  find  fevcriil  judgments  with  ^^ideo 
concejfum  eft''  by  the  courts  here  above :  nay,  this  very  omiflion  of 
"  per  curwm*'  is  no  error  in  a  fupcrior  ccmrt,  as  the  Common  Pleas, 
where  they  never  fay  any  more  than  *^  iaeo  confideratum  cj}^'  and  it 
(hall  be  intended  to  be  by  the  court.  But  other  wife  in  cafe  of  inferior 
jurifdidtions,  as  m  the  cafe  of  Smith  v.  Smithy  (/)  it  was  held  cx- 
prcfsiy  to  be  error  in  an  inferior  court,  and  in  Siderjin  [g)  there  is  this 
**  NOTE,  when  it  is  in  an  inferior  court  it  ought  to  be  confideratum  eji 
**  per  curiam^  otherwife  it  Is  erroneous."  See  Meade  v.  y/xej{h)  writ 
of  error  brought  on  a  judgment  in  cafe  for  words  as  this  is,  and  re- 
verfed for  tills  error,  becaufe  the  judgment  was  "  confideratum  efty* 
and  the  words  per  Cur'  omitted,  march's  Rep,  15.  caje  37.  Again  in 
the  (kme  book  (/)  is  an  anonymous  cafe  of  a  writ  of  error  to  reverie  a 
judgment  in  debt  upon  an  arbitrement,  and  the  error  affigned  was  in 
thj  entry  of  the  judgment,  it  being  confideratum  eJi  and  per  Cur'  left 
out.  Jn  this  Couit  it  has  been  allowed  error  in  the  awarding  of  a 
venire  facias  to  omit  "  per  Curiam  ;"  it  was  fo  ruled  in  the  Lord 
Rainsford*s  tinie;  much  more  is  it  neceflary  in  the  judgment, 
which  is  properly  a^us  curia:.  In  the  cafe  of  Stubs  v.  Manley,  {k) 
Debt  on  an  obligation  in  the  court  at  Qivfehridge  in  the  county  of 
Ycrky  v/rit  of  ecTor  brought  here,  and  the  common  error  affigned  \ 
and  RoLLE  Chief  JnjUce^  upon  oyer  of  the  record,  tooK  this  exception, 
that  it  was  idio  pruceptum  ejl  vicecom,  and  dolh  not  fay  "  per  Cur,'* 
and  the  judgment  was  reverfed.  And  in  Rollers  Abr,  772.  arc  feve- 
ral  of  this  nature. 

And  upon  this  exception  we  had  a  rule  for  judgment  of  reverfal, 
unlcis  better  caufe  was  Ihewn  before  the  cud  ot  the  tenii, 

•  But  afterwards  the  laft  day  of  the  term  they  came  and  moved   A  wit  of  error 
to  quaih  our  xvrit  of  erjo^'^  for  that  the  record  was   not  removed  ;  th^ftovar/^ 

h.'i.ifi'*  ot'an  inferior  court  and   rvoited  ta  be  am/n  ir&^ii,  will  not  remiin  a  record  dating  thecoui(  % 
hi'^c  b^n  hcU  **  i'jram  i^',  S,  fenijihut'Ib.'*     Viae  cont.    Nay  v.  Adams.     2  S.iund.  291,  290* 

(a)  Hilary   Term,    2i  Jac.   x.  B.   R^  (/J  In  the  King's  Bench,  Trinity  Term,   ♦    f   416^ 

Latch.  83  15   C^r.  2.  1  Sid.  141. 

{h)   I  Huift.  125.  ii)  I  Sid.  143. 

(0  3  Built.  92.  {b)  Eallcr  Term,  5  Car.  t. 

'     {J)  Triijjly   Term,    11   Car.  1.  B.   R.  (i)  March,  page  7.  cafe  16. 

Cro.  Car.  3 1 9.  {k)  In  the  K.ing'«  Bench,  Mich.  Term. 

(()  Siioud  V.  Blunde),  i  Roll*  Abr.jxi.  1649.  ^^^^  ^^S* 

D  d  3  the 
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Cot  Ton       the  record  being,  and  the  court  held  "  coram  TV.  S^fendcbalU^  and 

Havxxms.      ^^^  ^"^  ^^  ^^^^  ^^^^  direfted  to  the  fteward  and  bailiSy^and  recited 

coram  nobis^  fo  that  it  is  not  the  (ame  judgment.  If  the  courts  had  been 

before  them  bodi,  though  one  returned  it)  yet  it  would  be  well  enoi^h, 

.  but  being  before  one  only  it  is  naught.     And  the  writ  of  error  was 

^uafhed. 

Cafe  378.  Howfon  againft  Denham. 

On  a  covenant     '\X/'RIT  OF  ERR  OR  brought,  in  the  Exchequer- Chamber^  upon  a 
tponaffignmentt  judgment  given  in  aSion  of  covenant  by  nihil  dicit  in  die 

do*any*aa°of  ^     King's  Bench,  and  the  general  error  aiCgned. 

the  plaintiff  The  error  they  afligned  ore  tenusy  when  they  came  to  argue  i^ 

Ihouid  be  bin-  was  in  the  fitting  forth  w  the  breach,  which  was  on  a  covenant^ 

^^^  ^"^hc  Oid  "P^"  aflignment  of  debts,  not  to  do  any  ad  or  thing  whereby  the 

ithli^iiu^re  plaintiff  ftiOuUi  be  hindered  from  his  receiving  the  (aid  debts  ;  and  the 

whethrr  a  breach  breach  wos  aHigned  thus,  *'  quod  relaxavit  cuidam  y.   S.  fummam, 

«  !^V^^  '*'t  ^V."  and  does  not  fay  how  :  fo  that  it  cannot  by  any  means  appear  to 

••leafed one  J         ,  i       •        -    'i        i      /•  /•/»••  "^     i«  •  i  t        i  t 

«  s.  fo  much      the  court  whether  luch  releale  were  fumcient  to  dilcharge  the  debt| 
"  money  due      for  hc  ought  to  have  fet  forth  the  deed  if  it  were  by  deed,  &c. 

•*  and  owing  to, 

*'ff-^*^'  K^  ^^"  And  Mr.  Bonython  cited  the  cafe  of  Chanffotver  v.  Preftly  [a) 
ftewi^ng  how  ti  e  whcre  breach  was  aiTigned  in  covenant,  that  he  was  difturbed  in  the 
i^kifc  was  made,  enjoyment  of  a  copperafs,  and  the  error  afligned  was,  that  he  did  noc 
{hew  by  whom  hc  was  difturbed,  or  that  he  was  legitimo  modo  diftuib- 
cd  ;.  for  though  he  need  not  fet  forth  the  particular  fpecial  title  by 
which  hc  was  difturbed,  yet  he  ought  to  Ihew  fuch  a  difturbance  as 
may  appear  to  have  been  unlawful.  If  a  difcharge  be  pleaded,  hc 
ought  to  fnew  how  it  is,  for  if  it  be  not  fufficient  it  is  no  diichargr^ 
and  the  fufficieiicy  is  matter  in  law,  end  therefore  muft  be  fcen  and 
judged  by  the  Court,  and  fo  is  22  Edw»  4.  foL  40.  cited  in  Hob. 
269. 

^  f  4X7  1  ^  BEING  OF  COUNSEL  with  the  defendaiit  m  t\\Q  v/rit  of  error,  ar- 
gued  that  it  was  well  enough ;  that  "  relaxavit'*  was  *  fufficient;  that 
it  ought  to  be  intended  .n  effectual  relcafe,  and  we  have  laid  per  quod 
we  could  not  recover  the  faid  debt.  Bcfides,  it  being  a  tranfa^Stion 
between  third  perfons,  we  are  no  party  thereto  ;  the  releafe  is  in  a 
debtor's  hands,  and  we  have  no  means  to  come  by  it,  and  to  fay  it  was 
by  deed  would  be  unadviLble  in  us,  for  perhaps  it  was  a  parole 
releafe,  v.'hich  will  be  good  10  difcharge  a  debt  by  fimple  contra£i; 
and  for  r.iiy  thing  that  appears  here,  it  was  fuch  a  debt,  and  "  releafe" 
is  the  Inongeft  word  v^e  could  wfc.  And  for  the  authorities  cited> 
they  arc  anlwered  by  thcmfelvcs ;  in  tliat  of  Chantfi'nver  v.  Preftly  the 
covenant  was  for  enjoyment  without  lawful  d'Jlurbanuy  and  the 
exception  there  allowed  was,  that  he  had  not  faid  that  he  was  law- 
fully difturbed  j  and  for  that  in  hichart  it  was  a  cafe  of  tithes,  which, 
are  payable  de  jure^  -and  of  common  right,  and  he  that  will  plead  a 
(lifchargc  from  thepa,  ought  to  fet  fortb  howj  but  ours  is  a  difFerent 

W  Ytlv.  30. 
3  «fei 
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•afe;  but  we  have  faid  "  relaxavtty*  which  is  more  than  the  word       Howtow 

*«  exoneravtt^**  and  yet  that  has  been  allowed  fufficient;  and  fo  it  was      p.  J'y 

in  the  cafe  of  Prideux  v.  Rawlins  {b)  and  held  not  erroneous,  though       -  -     ^'^* 

it  did  not  fet  forth  how,  and  the  judgment  was  affirmed  being  upon  a 

writ  of  error  out  of  an  inferior  court.     Then  I  cited  the  cafe  of 

Langdcn  v.  Stores  {c)  affurnpftt  on  a  valuable  confideration,  to  go 

fuch  a  voyage  in  fuch  a  (hip  before  Auguft  following,  and  alledges  a 

breach  in  not  going  the  voyage  ;  the  defendant  pleaded,  that  before 

any  breach  the  plaintiff  at  the,  &c.  the  fourth  of  April  "  ixomrav'it 

**  eunC^  of  the  faid  promife ;  to  which  the  plaintiff  demurred ;  and  1 

RoLLE  argued,  that  this  pleading  a  difcharge,  without  (hewing  how, 

was  not  good,  and  cited  the  book  Mr.  Bonython  mentioned  of 

22  Edw.  4.  40.  that  "  indtrnnem  confer vavit'^  or  "  exoneravii*'  is 

no  plea;  but  Maynard  for  the  defendant  argued  to  the  contrary, 

that  fbrafmuch  as  this  was  an  at^on  grounded  upon  a  promife  l^ 

words,  it  may  be  difcharged  by  words  j^fore  the  breach  thereof; 

and  therefore  "  exoneravlt'*  generally  is  a  good  plea ;  and  he  cited 

3  Hen,  6.   36.     And  of  this  opinion  was  all   the   Court  ; 

and    ♦  Richardson  Chief  JuJiUe  faid  he  knew  it  had  been  fo  •  [  418  ] 

refolved  divers  times ;  and  the  rule  was  remembered  "  eodem  modo 

w  quo  oritur^  eodem  modo  dijfohitur^*  wherefore  it  was  adjudged  for 

the  defendant  quod  querens   nil  capiat  per  billam.     Alfo  that  very 

cafe  is  agreed  for  law  in  the  cafe  of  Edwards  v.  JVeeks  (d)  where  the 

difference  is  made  between  a  difcharge  or  rclcafe  before  breach  and 

after  ;  but  in  both  of  thefe  cifes  it  is  agreed,  tint  the  pica  of  ^  exjne-^ 

"  ravif*  generally  is  a  go  3d  plea,  becaufe  it  might  be  relcafed  by 

parol,  and  io  may  a  debt  upon  a  fingle  contrail,  as  our  cofj  is. 

But  Levinz  Jujiice  doubted,  faying,  that  true  it  is,  we  need 
not  produce  the  deed  of  rcleafe  in  pleading,  where  it  is  to  a  third 
pcrlbn,  and  we  claim  not  under  him,  nor  have  any  means  to  come  by 
it  5  but  we  muft  fay  whether  it  was  by  deed  or  no,  or  how,  and  that 
wo  have  the  fame  means  to  come  to  the  knowledge  thereof,  as  of  the 
matter  itfclf,  viz.  that  fuch  a  debt  was  rek-afjd.  Bcfides,  here  (faid 
he)  you  do  not  fo  much  as  fay  that  the  debt  was  difcharged  by  it,  for 
there  might  be  a  releafe  given  which  might  be  of  none  cfl'ecl. 

I  ANSWERED,  That  wc  had  faid  that  he  did  releafe  to  one 
7.  5.  fo  much  money  owing  and  due  to,  &c.  which  is  as  much  as 
laying  that  he  did  abfolutcly  acquit  and  difcharge  him ;  and  ours  is 
much  tlronger  than  if  we  had  faid  ^^  fecit  quondam  relaxationem.^* 

But  however  the  Court  adjourned  the  matter  to  another  term* 

{b)  In  the    Rliv'*'     HMch,  in  Hilary  (c)  Cro.Carr383. 

Term,  31  iic  32  C.j..  2.  \d)  i  Mod.  262. 

King  againfi  Clarke.  Cafe  379. 

INDICTMENT  for  a   forcible    entry  upon    Felton^  a    tenant  ^o^ft'fu.rf^'t  . 
-*'  for  term  of  years   und.-r  Mr.    Gcivcr^  removed  by  certiorari  hdid™cn?oV 

llither.  fjrclbli  c«i:r} . 

D.d4  •        Ibeins 


Cx.A«xm« 
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I  being  ofcounrd  wicn  Ji/*.  GaxceTj  moved  for  rcOitudoa  accord* 
ing  to  the  fiatute  » 

Mr.  PMexfen  therefore  morcd  for  Oarkey  that  die  indi;3menl 
was  naught,  and  (b  being  erroneous,  we  ought  not  to  have  refti* 
ponridift^flaiflf  tadon  \  and  the  exceptioit  be  took  was,  that  it  was  fiud  adtuju  it 
tbc  cspaifioo.      sMmc  Utuntisj  which  could  not  be  after  expuUioiu 

#  r  419  ]  *  But  afterwards,  we  moving  it  again  at  another  day  when  die  Lof4 
tbiffjii/iice  was  aUent,  W  ythens  Jtifiice  was  of  opinion  that  was 
no  excepdon ;  for  notwithfianding  the  forcing  away  and  expuUion, 
Fehen  condnued  tenant  to  Gower. 

And  vet  diey  pretending  a  dde,  and  we  offering  to  accept  a 
declaration,  and  try  the  dde  in  ejedment,  it  was  oitDEitEis  that  if 
diey  were  honfuit,  or  a  verdid  pais  againft  them,  or  if  diey  did  not 
try  the  caufe  within  the  tAn,  we  (hould  have  reftitution ;  and  accord- 
ingly they  not  trying  die  caufe,  we  had  a  reftitudoi^  and  recovered 
our  poileffion. 

However  as  to  the  exception,  fee  Rtx  v.  Skei  and  tibtrsy  in  a 
Bulft,  121.  where  it  was  diJfeiJhitJ.S^  ie^  i£c.  adtumc  et  adhuc  Sker^ 
Unemintofuo  extftenUy  which  if  it  were  aibuc  liberum  tenement.  fuuMH^ 
there  could  be  no  diffeifiny  and  by  confequence  a  repugnancy ;  and  there- 
fore the  indi6faneiit  held  xiaught;  but  in  our  cafe  it  is  an  indidment, 
not  for  the  dijfeiftn  of  a  freeholder,  but  for  die  expulfion  of  a  tenant 
for  years  by  the  ftatute  of  King  James^  and  he  may  b«  expelled 
or  evicted  by  a  ftranger,  and  yet  condnue  tenant  to  his  landlord. 
Ideo  quart, 

lf«  ieftifution  NOTA  IKDE,  That  if  fuch  an  indi^ment  be  naught,  no  refiito* 

**  ^f  te  i*"*     ^"^"  ought  to  be,  though  the  force  be  found ;  nay,  the  indidment,  if 
'»  iuLaoicbebAd.  f*^"'ty>  "^U  be  qua(hcd  upon  motion  after  reltitudon  granted;  and  ia 
fuch  calc  a  rcftituuon  fliall  be  awarded. 


Hilary 
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The  Thirty-fixth  and   Thirty-feventh  of 
Charles  the  Second, 

I  N 

THE     KING'S    BENCH. 


I 

Sir  George  Jefferies,  Knt.  Chief  Jujiice. 

Sir  Francis  Wythens,  Knt.  1 

iS/r  Richard  Holloway,  Knt.       >  JiiJIices. 

Sir  Thomas  Walcot,  Knt.  J 


Sir  Robert  Sawyer,  Knt.  Attorney  General. 
Sir  Heanage  Finch,  Knt.  Solicitor  General. 


The  King  againji  Gates.  Cafe  380. 

THE  DEFENDANT  being  iodised  for  perjury  at   the  Old  s^u.  Ifanla* 
Baij^ey,  there  pleaded  to  ifTue  ;  and  &e  indi(3ment  was  re-  diament  for 
moved  bv  certiorari^  and  he  forced  to  plead  again  de  novoy  becaufe,  ^^J^f^f^**' 
as  thev  my>  their  proceedings  below  arc  difcontinued  by  the  bring-  the  Ol» 
ing  of  a  certiorari  \  for  that  there  can  be  no  continuance  made  from  Baihv  by 
an  inferior  to  a  fuperior  court.  iffai^^tled^^ 

whettiertbe  de* 
But  it  feems  needlefs,  and  done  only^r^  majori  cautela-,  for  the  ^cndantinoft 

whole  is  removed,  the  iffue  as  well  as  the  indictment.  ^^**  *  ■•^* 

S.&4SuTr.i. 

He  was  afterwards  tried  at  THS  BAR,  m\  CODvi&ed  of  perjury  Tjtut  O^ttt  cob- 
on  two  fevcral  indi£hnent$.  ▼iftedofpeqorik 


Powlc 
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Cafe  381.  Powle  againft  Trumball. 

«pif itiaTcourt  *   P  ROHIBITION  prayed  to  a  fuit  for  dilapidations  fuffered  htfoft  the 
lor  dU^p'tdat'iMs  a^  of  oblivion :  aiid  IT  WAS  HELD  that  they  cannot  proceed  crimi- 

differed  before     ^\y  there,  for  the  punifhment  is  pardoned;  and  if  they  do,  a  prfrfii* 
fcT^  JvU  ill-  bition  fhali  go ;  but  they  may  prcced  there  to  make  mtis&^on   to 
«  juy  is  not  there-  the  party,  for  that  is  not  pardoned.     And  a  prohibition  was  denied. 

by  pardoned. 

S.  C  3  Mod.  5^     5  Co.  51.  Cro.  Car.  357.   i  Salk.  383.  i  Peer  Wms.  696.  i  Stra.  473.  529.  i  IA% 

Ety.  215. 

Cafe  382,  *  Ambrofe  againft  Rowe. 

^  ^      •*  Michaelmas  %tnrtj  36  Car.  2.  Roll.  504, 

If  me  wua  retain    T  NDEBITATUS  for  profecuting  fuits  as  an  attorney  for  B.ztAc 
Alt  ATTOR-       ^  requeft  of  the  defendant ; 

HEY  fovMmUber^  ' 

and  promife  to         Upon  motion  in  arrcft  of  judgment  it  was  held  good :  and  the  cafc 

XutaJkiUffa  liM*  of  Sands  V.  Trevilian  {a)  denied  to  be  law ;  for  that  though  folicidng 
agaiofttheperfon  in  another's  caufe  will  notidik  a  conira/I  from  y.S.  yet  2n  exprefs  pro^ 

^ning  on  tbi«  ^;p  f^Qjj^  j^  g.  to  pay  for  the  folicitations  of  If.  N."s  caufc^  will  make 

JcfstoTii  '^  ^  ^^^^  •  ^^  '*  ^  \i\xM2L  houfc  for  J.  S.  at  the  requeft  of  J.  A^,  and 

If  OCT  701.  J'  A^  promifes  to  pay  me,  debt  will  lie;  fo  in  cafe  of  a  furgeon's 

Cio.  Jac.  520.  cure;  and  there  is  no  difterence  between  thofe  cafes  and  diis  :  it  ifi 

•JLd.  Kip  843.  ^y^^  j^  ^jii  j^^j  j^jj.  ^  promifc,  but  an  exprefs  promiie  will  well  ground 

SJn.D1g.173.  anaftion. 

•ft.  And  Jefferies  Chit/Jufiice,  (aid,  that  he  thought  Rollers  argu« 

ment  in  that  cafe  of  Sands  v.  Trevilicn  not  to  be  anfwered.  (*) 

(*)  Cro.  Car..  107.  193.  {h)  See  3  Jac.  1.  c  7.  and  2  Geo.  2.  c.  23 

Cafe  383.  *  Dorrington  againft  Edwin  and  others. 

Aftchaelmas  Term^  36  Car  2.  Roll  277. 

;w,Srl"b!7h  REPLEVIN  in  the  (hcrifF's  court  in  London  by  plaint,  and 
S/«4«»  are  found  pledges  there  found,  and  on  brevi  dc  profcquendo  7ii\d  return,  ha^ 

intbeflieri(r*s  hendo^  the  record  is  removed  by  certiorariy  and  a  fcire  facias  fued 

7^t:^r  here  againft  the  pledges. 

B«c?*aB^'thc'        M*^  PoLLEXFEN  argued.  That  the  record  is  no  more  removed 

■laintiff obtain  than  an  habeas  corpus^  which  is  to  remove  the  body  cum  caufa  [a)y 

J"***22f^'K«i  ^^  ^^^  ^^*^  below  are  not  chargeable  here  in  fuch  cafe,  and  therefore 

s^li^fttbe  ^c  pledges  in  replevin  are  in  the  fame  cafe  ;   and  that  the  ftatute  of 

)ltedi€Sy  on  the  WtjiminjUv  the  fecond  docs  not  extend  to  replevin  by  plaint. 

^turn  of  zn 

tiaa^atMs  to  the  reurnt  kAcK^i. S.  C.  Poft,4S5.  S.  C.  3  Mod.56.  S.  C.  Comb.  i.   S.  C.  Skin.  2444. 

Com.  Rep.  590 

(«;  ?    Ifift.  34a 

Mr. 
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Mr.  Holt  /  contra  argued,  That  where  the  record  is  removed  Dorixkoto* 
pledges  are  thereupon  ad proTequend.  et  return,  habend*  and  therefore       £bXVw. 
we  may  have  a  fcire  facias  nere  now  fince  the  plaint  and  all  is  re- 
moved, {b)  It  is  true,  when  it  comes  hither  by  a  recordare^  the  plaint 
is  not  removed,  but  the  command  of  the  writ  •  is  to  make  a  record    «  r  j^j  1 
and  return  it :  the  reafon  of  the  book  of  29  Edw.  3.  pL  28.  is,  becaufe 
the  pledges  appear  not  upon  record  but  only  by  furmife,  and  here- 
upon (hall  not  have  execution  upon  it  againft  the  pledges ;  but  here 
the  pledges  and  plaint  are  all  apparent. 

PoLLEXFEN.  The  plaint  and  pledges  are  removed  there,  {c) 

Mr.  Holt.  Pledges  at  common  law  are  good  here  after  removal^ 
and  the  record  here  is  removed  by  the  plaintiff  in  the  replevin,  {^d) 

Jdjournatur.  [e) 

^ticre^  If  bail  in  an  inferior  court,  as  the  Marjhalfea^  &c.  be  not  Ball, 
liable  after  judgment  affirmed  here  upon  a  writ  of  error  ?  '  ®"^* 

{b)  Year  book,  39  Edw.  3.  pi.  iS.  2.  The  fame  point  was  deters) ined  in  the 

[c)  Raftar8Ent.570.Cro.Elia.  436594.  •     caf:  of  Mulfo  v.  Sherc.  Fort.  330.  And  it 

[il)  Year  Book,  3  Hen.  6.  \\-  3.  a.  feemi  there   is  no  dffterence  whether  the 

It)  This  cafe  was  moved  again  in  Mi-  replevin   is  by  plaint  or  by  ^orltf   for  the 

chac'mas  term,  a  Jac»»-  and  jodgmf.nt  Airiff  before  he  grants  the  one  or  executes 

given  for  the  plaintiff,  that  the/rrre  fadoi  the  other  is  bouifd  to  take  pledges  di  pre/, 

well   lies.     S.   C.    Poft,  4S5.  againft  the  and  de  retorm   babtndo.  CxWa*   Rrpiev.   % 

pledges.    S.  C.   3  Mod.    58  J  for  as   llie  edit.  67.   Sec  alfo  i  Jones  439    Cro.  Car. 

party  is  in  court  by  the  removal  of  the  594.  Corny.  Rep*  593.  and  11  Geo.  i.c*       ^ 

record,  fo  arc  the  pledges.    S.  C.  Comb. 


De  la  Courtier  againft  Bellamy.  Cafe  384. 

Michaelmas  Terntj  36  Car.  2.  Roll.  664. 


Abratff* 


aaioa  9^ 
foreign  bill  of 
exchange,  if  the- 


A  CTION  on  the  cafe  on  a  bill  of   exchange  from  parts  beyond  Xnan 
"^  the  feas,  payable  at  double  ufance  from  the  date  thereof:  cuilom  *,[*5j"„  ^  .^ ^^ 
alledged  accordingly ;  and  the  h&  was  alledged  to  be,  that  the  party  Ir^rr  b?omittcJf, 
beyond  the  fea  drew  fuch  a  bill  fuch  a  day,  and  the  fame  was  after-  ^e  court  wilt  * 
wards  prefcnted  to,  and  accepted  by  the  defendant.  Ihe  "imelru** 

And  exception  was  taken,  that  the  date  of  the  bill  was  not  fet  ^^^^^ 
forth:  Poft,ci(c4oo. 

And  PER  TOTAM  Curiam  held,  it  was  well  enough,  and  they  ^jt^   *^* 
would  intend  it  dated  at  the  time  of  drawing  ir. 

Judgment  for  the  plaintlfF. 

Alleway   againft  Rowden.  C*ft  i'^* 

Michaelmas  Tcrm^  36  Car.  2.  Roll,  509.  or  519. 

ERROR  on  a  judgment  in  Ireland  m  ejedment  there,  the  deda-  A  Awrr^r  will 
ration  was  upon  a  demifc  from  the  Ladj  Conway^  and  a  verdid  l/,^^**'^ 
^  j  udgment  there  for  the  plaintift'.  an  igk!^  b*  . 

Uken  on  the 
TilC   faaalI'dgeJ. 
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'  -AtLiwAT  Yhe  error  afiigned  by  Mr.  Pollexfen  was,    that  on  the  trial 

RcwDxv.      ^'^?''c  was  a  demurrer  to  the  challenge  to  the  array }  whereas  there 
«  £  423  ]    ought  to  have  been  ^r  joined  ♦  and  tried. 

Sefore  the  14  .  The  defendant  there  challenged  the  array,  for  that  the  Lady  G«- 
watf 'i*£ood  caufc  ^^  being  a  countefs  there,  was  the  Icflbr  of  the  plaintifF;  and  that 
of  challenge  of  ejectment  was  brought  to  tnr  her  title,  and  (he  did  bear  the  cods  of 
th^  array,  where  the  fuit,  and  profecuted  the  (ame;  and  that  the  flieriflFhad  made  diat 
tTZitxtw^^'  ^""^y*  ^^'^^^  fnilite  in  eodem  exijient.  retornato :  and  this,  he  faid,  was  a 
Hiihtt  were  now  good  challenge,  and  for  that  cited  the  cafe  of  Eyre  v,  Banijler  [a } 
iccurned  00  the  where  confanguinity  in  the  leflbr  of  the  plaintifF  was  allowed  a  good 
'*°"*^  challenge  in  cjcdment. 

And  after  much  debate  by  Mr.  PoLLEXf  en  and  Mr.  Holt  for 
the  plaintift'in  the  writof  error;  and  Mr.  Attorney,  Mr.  Soli* 
citor,  andPfiMBERTON  Sergeant  for  the  defendant^ 

The  Court  refolved; 

Pelendant  may       FiRST,  That  a  defendant  might  take  advants^e  of  two  knights 
'^^'S^tiff  ^^*   not  being  returned  as  well  as  the  plaintifF,  notwithflanding  the  opi- 
nion in  Dyer,  [b) 

AehMfigeto  SECONDLY,  That  It  might  be  in  eje^m:nt  as  well  as  any  other 

k«*^takcn  iu*^  aftion;  for  now  a  days  wc  take  notice  of  the  plaintifF's  lelibr,  as 
^tamtmu  folcly,  virtually,  and  really  plaintifF,  and  the  other  is  but  nominal : 

and  it  appears  u|X)n  record  to  be  the  Lady  Cofnvay^s  dcmife. 

If  two  jurors  be  But  THIRDLY,  Thcy  held  that  the  demurrer  was  well  enough, 
vrtumed  at  for  they  generally  faying  nulh  miiite  retornato  was  not  good,  for  the 

wl^challcn'^d  ^^'"''^  ^^^  ''^''^  mllitts  quam  alioi^  and  the  (herifF  had  returned  two 
becaufe  no  men  knights^  and  if  thcy  were  not  fuch  you  ought  to  have  faid  that 

knighttiLxz  re-      thc  two  mcn  wtrc  not  really  knights,  and  fo  you  might  have  tried  it; 

murrer  and  j^n-  ^"^  "^^  ^^^^  ^^^  ^^^'°/  ^^^^^ "^^1  ^^^  ^^^  *S  Well  enough. 
der  ttiereon  precludes  an  enquiry  into  thc  fj6l. 

Demife  in  ejc^b-  FOURTHLY,  Another  exception  was  taken,  that  the  leafe  was  made 
ment  after  Bill  after  the  bill  filed,  which  was  of  Michaelmas  Term  generally,  that  is 
**^  the  firft  day,  and  the  dcmifc  was  thi  thirtieth  day  of  Odlober. 

But  it  was  anfvvcred  by  Pem3ERTON  Sergeant^  That  that  is  a 
miilake,  for  tlic  term  begins  not  till  the  fixth  of  November. 

And  the  juc^gment  was  affirmed. 

{a)  Mjor  S95.  (J>)  Sec   now  the  24  Ceo.  a.   c.  iS.    % 

Hawk.  P.  C.  c.  45  i.  4. 

Cafe  386.  *  Cole  againji  Daniel  and  otliers. 

•  [  4^  3  Michaebnas  Termy  36  Chr.  2.  Roll.  127. 

A declaratioiion  ACTION  againft  the  fheriflFs  for  fufFcring  one  to  efcape  that 
MeTcapefrom  •**-  was  in  THE  CoMPTER,  upon  a  plaint  there  levied,  and  (ays, 
tkaCoMPTxais  cc  That  whereas  fuch  a  one  was  indebted  to  him,  &c.  he  being 'ia 
cpod  although  sa  •,  ,«*r  rr. 

pffflffgtrn  m  lUu)ed«'««-^ADCe,  caue  xo«  299, 300,    z  Vet«  158*    1  Vent  314.    Lutw.  sOt  182.  402. 

"  their 


tt 
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«  their  cuftody  by  virtue  of  the  (aid  plaint,  they  fuffered  him  to         ^fbiK 
«  efcape."  DamTel* 

Mr.  Pollexfen  took  exceptions  That  there  were  no  continuant 
ces  entered  ;  no  proceedings  from  the  entry  of  the  plaint  to  the  time 
of  the  efcape. 

Et  per  Curiam,  As  to  the  firft  exception,  in  London  we  never 
ufe  it  as  it  is  done  in  other  inferior  courts. 

Another    exception  was,  that  they  had  not  faid  diat  die  A decUnticm  imi 
caufe  of  a<Sion  arofe  within  the  jurifdidlion.  *"  *^5f**  ^'^"* 

And  as  to  the  fecond,  upon  evidence,  it  is  true,  we  make  them  !*  ^'!^l£t!?'* 
prove  It  withm  the  jurifdiction,  but  it  is  well  enough  li  it  do  not  ap-  that  the  cafe 
pear  to  the  contrary.  •«>fc  ^'itWn  the 

^  jurirdidian* 

Judgment  for  the  plaintiff.  ,  Lc^.  ^o.  6^ 

96. 105.  137.  156.     1  Sid.  S5.    6  Mod.  ES4. 

Brown  againji  Evans.  Cafe  387, 

Hilary  Term^  35  &  Tf}  Car.  2.  Roll  123. 
P^RROR  on  a  judgment  in  a  quod  el  deforceat  at  the  grand  ses-  {"^J^dTLfi^itm 

^^    S IONS  in  Wales.  errooeous  for 

The  error  was  affigned,  in  that  there  was  neither  appearand  nor  w/J!°  ^^ 
grand  cape* 

And  held  jerror,  and  the  judgment  reverfed,  though  there  were 
three  fummons. 

Then  an  exception  was  moved  to  the  writ  if  error ^  for  that  it  ltisnoexcepti«« 

was  directed  to  the  juftices,  and  the  judgment  was  before  tv/o  of  them,  ^a*  Tt'liw  ^ 

(viz.  Manley  and  Bugble)  and  one  of  them  only  returned  it,  but  the  turned  by  only     ' 

record  was  right  before  both,  though  certified  but  by  one  ;  ••'  ^^  ^^  P*'- 

•'  fons  to  whom 

And  ALL  THE  Court  thought  it  well  enough*  '^^*•  dircatd, 

Ante,  414. 

And  the  judgment  was  reverfed. 

Mcmorandnm. 

*  U^^^  /^i^/W^y  the  fixth  day  of  February,  about  ten  in  the  mom-  The  death  of 

^^    ing.   Kino  Charles    the    Second    died  at    fFI?itehall^  kmg  Cbar/enit 
the   courts  fitting,  upon  news  whereof  they  all  rofe  :  Setond. 

The  next  morning  all  the  judges  had  their  patents  rcnewecl,  and  The  judges  oa. 
they  were  all  fworn  at  my  lord  keeper's;  and  on  Saturday  they  ^f^^**"!!!?  iT 
fate  and  heard  a  few  motions,  the  king's  counfcl  coming  without  the  king. 
bar  till  they  had  their  patents  renewed,  (a)  Dyer,  165. 

I  And.  44* 
2  Hawk.  P*C.  ch.  1.  f.  XI* 

And  ♦  C  4^5  3 

{a)  But  now  by  7  and  8  Wifl.  3.  c  17.  tent,  or  grant  either  civH  or  military  (hall 
I.  a  I.  and -I  Ann.  c.  5.  no  commiflion,  pa-      dttrrminc  by  the  dcmiic  of  the  crown,  but 

ibaH 
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PUcondflwsce  And  upon  the  demife  of  the  king  all  proceedings  in  crmm  caJks 
ffk  tht  demife  oC  ^^^.^  difcontinucd,  and  nothing  remained  but  the  indidment  or  infor- 
mation; and  accordingly  feveral  now  pleaded  de  novoi  (^)  but  R£- 
SOLVED)  where  ju(!gment  is  figned^  and  entered,  quod  capiatur^ 
l^c.  diough  no  fine  let  or  fentence  given,  yet  it  funds.  Sn  J 
•R^»  29, 30.     I  Cro.  Farrington^s  cafe. 

fhall  cootlnoc  in  force  for  fix  months  after  ings  whatfoever»  in  or  iHuin^  oot  of  any 
fuchdemifeyunlefsfooner  determined  by  the  court  of  equity^  nor  any  proceft  or  pro- 
next  ioamediate  fucceflion  to  the  crown.  ceedlngs  upon  any  office  or  inquifition  ^nor 
And  by  i  Geo.  3.  c.  23.  the  comxniflion  any  ctrtkrwriw  tdheat  corfm,  nor  any  writ 
of  judges  ihall  continue  and  remain  in  full  of  attachment  or  procefs  for  contempCyinU 
force  during  their  good  behaviour,notwith-  be  determined  by  the  demife  of  the  < 
Aaxiding  the  lung's  demife.  Stra.  782.  843. 

{h)  By  I  Aim.  c.  8.  f.  5.  no  original 
Vrit^  writ  ofnififr'tMS,  procdfs,  orproceed^ 


Ettter 


Eafter  Term, 

Tiie  Firft  of  James  the  Second. 


King's  Bench. 

Sir  Geo.  Jiffiriks,  Knt, CbUfJuJIUo I 


5rr Francis  WYTHl^•,^^ 

Sir  RICH.HOLLOWAY,  ^»^ 

Hir  Thomas  Walcot,  Knt. 


\ 


>//V«. 


Common  Pleas. 

Sir  Thomas  JzKVJifKiiuCbief  Juftkt. 
Sir  Job  Charlton,  Knt.        -j 
Sir  Thomas  Street  Knt.     >  Jyfika» 
^ir  H.  Bedoingfi£LD,  ATfff.  J 


Exchequer. 


William  Montague,  EJq*  Cbitf  Botm, 

Sir  Edward  Nevil,  Xitt* 

^iVEuwARD  AiKivSf  Krt.  J.  Barwu 

CHRX«TOPiiEK  Ml 


viL,  Knt*  1 

KINS,  Kr.t,  J. 

flL10N,i?/f.        3 


Sir  Robert  Sawyer,  Knt*  Attorney  GeneraJ* 
He  AN  AGE  FxKCH,  EJq,  Solicitor  Central, 


Croffc  agattiji  Young. 
Hilary  Term^  35  ^  36  Car.  2.  Roll.  150. 


Cafe  388- 


TTXEBT  upon  a  bond  for  fixtv  pounds.     The  defendant  craves  On  a  covenauc 

JlJ  oyer  of  the  condition,   wnich  is  for  performance  ot  cove-  •'for  quiet  enjoy. 

Hants  in   a  ccruin  indenture ;  and  for  plea  fa/s,  that  the   inden-  1*  IifVawftin"^ 

ture  was,  &c.  (and  fo  fets  forth  the  whole)  and  the  covenant  on  the  «  terruption,'"* 

defendant's  (theleflbr's)  part,  vl%.  "  ♦  Tlut  the  plaintiiF,his  heirs  and  « *>rcach  aflignei 

**  affigns  for  ever,  fliould  and  might  have,  hold,  ufe,  occupy,  poffefe  d^Ji't,u\faf^^ 

"  and  enjoy  the  faid  premiflfes,  without  the  lawful  let,  impediment,  «  title  and  law- 

**  hindrance,  interruption  or  difturbance  of  him  the  faid  defendant,  "  ^^  "8*>^  »»"- 

^  his  heirs  or  affigns,  or  any  other  perfon  or  perfons  lawfully  claim-  |^^ !'  &c."  is"*' 

fofficient;   for  it  is  not  a  breach  from  the   a^  of  a  Jlranger,  hot  of  '•*■- "rhimfrif         ■■ 

s  Mod«6f.ioi.  190.  zMod.  S13.  3  Mod.  135.  4  Mod.  78.  3  Bac.  Abr.  715.  3  Bl.  Cora.  394, 
Corny.  Rep.  146.  2  Stca.  uoix*  DoujI.  4^.  H.  BJ.  Jlro.  275.  j  Term.  Rep.  67:.  3  Term. 
&rp.  5S4. 

"  ing,    ^  [  426  J 
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to«»        cc  jj^g,^  Qj.  ^Q  claim,  by,  from,  or  under  him,  them,  or  either  of  tfaem^ 
YouKc.       **  &c***  ^ind  plcvids  performance  generally^ 

The  phintiff  rcplitSj  protc/ling  that  the  defendant  has  notobrerved 
and  performed,  &c.  et  pro  phcito  dicit^  quod  toft  confeilion.  indenture 
prad.  et  ante  exhibliionem  billet  freed,  viz.  On  the  firft  day  of  March 
in  the  thirty- fixth  year  of  Choi  le:  thefirjiy  the  faid  defendant  claiming 
legale  jus  et  titulum  ad  et  in  trig'nt.  virgatas  ferret  Ak0L1C£  land-^ 
yards,  parcelL  prad.  claufi^  iScjuh  juodam  RichaRdo  Brodripfe 
al/fyue  a  li  quo  jure  titulo  vel  author  it  ate  adinde  ah  'eodem  quer,  in  eafiem 
trigint.  virgatas  terra  in  et  fuper  fojfejffion.  ipfius  quer*  inde  intravitf 
ac  ipfuni  quer*  a  poJ/?J/icne  et  occupatione  inde  adtunc  ejecit  et  amovit  ac 
ipfwn  quaentcm  fic  inde  expulf.  et  amot,  a poffcjjione  fua  inde  extrate^ 
uuit  et  adhuc  extratcnet  contra  form,  et  effect,  imfentur.  prgcd.  per 
quod  idem  qucrcns  prcsd.  trigint.  virgatas^  l^c.  habere  tenere  et  gaMt" 
dere  nonpotuity  nee  adhuc  potejl  fecund,  formam  et  effeSf.  indentur.precd^ 
et  hoc  paratus  eji  verijicarey  is'c.  undcy  i^c^ 

The  defendant  rejoins,  that  he  did  not  enter  on  any  part  of  tbe 
premilles,  &c.  et  de  hoc  ponitfe  fuper  patriam.  Ifluc  was  joined  there- 
upon,  and  tried  at  the  lall  affizcs  ;  and  verdict  for  the  plaintiff. 

Mr.  Keeke  moved  in  arreft  of  judgment,  that  the  breach  is  not 
well  afligned,for  that  the  plaintitt  has  not  fet  forth  a  title  m  the  de-» 
fendant,  and  by  confequcnce  his  entry  was  tortious,  and  he  a  tref- 
pafibr,  and  fo  no  covenant  will  lie,  the  covenara  being  "  for  quiet 
**  enjojanent,  free  from  all  lawful  interruptions ;"  and  the  breach 
afligned  is  only  "  damans  titulum  et  jus  legale  fub  ]oH ask e^  &c/* 
and  cited  a  cale  in  Roll,  Jbr.  tit.  Conditiouy  to  that  puqx>fe. 

I  MOVED  afterwards  for  judgment,  for  that  this  was  the  entry 
and  evidlion  of  the  covenantor  himfelf,  and  not  a  breach  a^gncd 
upon  the  aft  of  a  ftranger,  in  which  cafe  we  ought  to  be  more  precife 
and  particular  than  in  the  othLT.  Here  is  nothing  can  be  pretended 
to  make  any  colourable  cbjcdion  but  the  word  *^  lawful";  for  were 
L  4^7  ]  it  omitted,  all  the  books  •  do  then  agree,  that  a  tortious  entry  by  the 
leflbr  himfelf  will  he  a  breach  of  the  covenant  for  enjoyment,  though 
otherwife  hi  the  cafj  of  a  ftranger,  becaufe  agr.inft  him  another  aftion 
lies,  vi%.  trelpafs,  he  being  the  wrong  d'.>er ;  and  in  the  c?.fe  of  a 
ftranger  the  plaintiff  is  as  privy  to  his  title  as  the  dcfjrd;uit;  and 
therefore  if  he  will  found  an  action  thereon  it  is  incumbent  U|)On  hiifl 
to  fet  forth  the  title.  And  i  urged  the  cafe  of  Ti/da/e  v.  iijffex  {^a) 
in  which  the  covenant  i**as  for  enjoyment,  ai.da  breach  was  afligi^. 
cd  in  the  entry  of  a  ftranger,  without  (hewing  a  good  title;  and  Ttis 
refolved  exprefsly^  that  where  the  breach  is  afligned  in  the  entry  of  a 
fl ranger,  there  the  plaintiff  ought  to  flicw  a  title  in  tlie  ftranger  | 
otherwife  where  the  breach  is  alledged  in  the  entry  of  the  leflbr 
himfelf. 

But  here  the  Lord  Chief  Justice  interrupted  me  and  Ciid,  that 
it  was  a  difference  conftantly  allowed  -,  and  that  againft  the  party  him- 
fclf,  they  would  no:  confider  the  word  "  lawful,"  nor  drive  tbe  phin- 
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tiff  to  his  aflion  of  trefpafs,  when,  by  the  general  implied  covenant 
-in  law,  he  had  engaged  no  way  to  avoid  his  own  deed,  either  by  a 
rightful,  or  a  tortious  entry.  And  fo  we  had  judgment  for  the 
plaintiff. 

For  whom  I  intended  to  have  further  urged  tlie  cafr  of  Core.  (^) 
Covenant  for  quiet  enjoyment,  and  afterwards  the  leilor  enters  torti- 
oufly,  yet  held  to  be  a  good  breach  of  covenant,  for  the  intent  was, 
that  he  (hould  enjoy  it  without  any  interruption  of  the  leffor  himfelf, 
and  without  any  rightful  interruption  of  any  other  perfon;  and  the 
reafon  why,  in  cafe  of  a  ftranger's  entry,  the  title  muft  be  (hewn  is  be- 
caufe  there  the  plaintiff  is  as  privy  to  the  title  as  the  defendant  is  ; 
they  are  both  alike  ftrangers  thereto;  and  it  would  be  hard  to  punifh 
the  innocent  and  pafsby  the  wrong-doer;  but  here  the  defendant  him- 
felf  is  the  very  doer ;  and  the  title  he  entered  by  is  only  known  to 
himfelf,  we  are  not  privy  to  it,  and  therefore  not  incumbent  on  us  to 
ihow  it.  Now  that  even  a  tortious  entry  of  the  covenantor  himfelf 
will  be  a  breach  of  covenant  for  quiet  enjoyment,  is  plain  from  the 
books  I  have  cited,  and  alfo*  from  F.  N.  B,  145.  b.  If  the  Icflbr  * 
leafe  a  term  by  deed-poll,  anJ  the  leflbr  ouft  the  leffee,  he  (hall  have 
a  writ  of  covenant  upon  this  deed,  though  he  has  no  indenture  of  it  j 
but  if  a  ftranger  who  has  no  right  do  ouft  the  leffee,  he  fhall  have 
no  writ  of  covenant  againft  the  leffor,  becaufe  he  has  another  remedy 
by  aftion  againft  the  immediate  wrong-doer ;  but  if  a  ftranger  en- 
ter by  an  older  title,  then  he  (hall  have  covenant  againft  the  leflbf 
himfelf,  becaufe  he  has  no  remedy  bcfides;  and  20  Hen.  7.  12.  is 
exprefs,  that  if  the  leffor  eje£l  his  leffee,  covenant  will  lie  be  the 
right  how  it  will.  There  is  the  cafe  of  Cave  v.  Brookejby  (r) 
where  tht  defendant  leafed  lands  to  the  plaintiff,  and  covenanted  that 
thev  were  free  from  lawful  incumbrances,  and  that  they  were  and 
fhould  continue  of  the  value  of  fo  much  a  year  to  the  leffee  during 
the  tvm  ;  the  leflbr  enters  on  the  leffee  and  oufts  him  ;  the  leffee 
brings  covenant ;  and  adjudged  that  it  lies ;  for  when  the  leffor  enters 
they  cannot  continue  of  that  value,  becaufe  the  leffor  has  the  profits  ; 
but  if  a  ftranger  without  a  title  had  entered,  it  would  have  been 
otherwife  ;  and  this  is  the  very  difference  of  the  book.  It  Is  but  of 
late  years  that  it  has  been  adjudged  no  breach  in  cafe  of  a  ftranger's 
entry,  &c.  for  in  the  cafe  oiCateJby  v.  Mountford  {d)  it  is  adjudged, 
that  the  tortious  entry  of  a  ftranger  is  a  breach  of  a  covenant  againft 
interruptions  and  for  quiet  enjoyment ;  but  lince  that  here  it  has  been 
adjudged  otherwife  in  cafe  offtrangers,  but  never  yet  came  fo  far 
as  to  be  ruled  fo  in  cafe  of  entry  and  eviftion  by  the  leffor.  That 
a  covenant,  againft  a  particular  perfon  by  exprefs  name,  will  be  a  de- 
fence againft  iUch  perfon's  entry,  whether  by  right  or  wrong,  all  the 
books  do  agree ;  and  fo  is  2  Mdw,  4.  18.  and  Fofter  v.  Mapes^  {e) 
now  the  covenant  in  law  is  againft  himfelf  by  exprefs  name,  and 
then  the  word  "  lawful"  can  no  way  alter  the  cafe,  for  in  the  cafe 
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C.o,,^        of  Huys  V.  Biclerftaf{f)   it  is  rrfolvcd,  that  if  the  word 
YovFc       omittni  in  fuch  covenant,  it  muft,  notwithftanding,  be  fo  iDtnidcd; 
*r  42Q  1  ^^  ^^^l^^n  a  man  covenants  for  enjoyment*  without  intcrnipdant 
it  muft  be  meant  not  againft  the  tortious  ads  of  ftrangcrs,  but  onlr 
againft  their  rightful  entries,  and  if  a  ftranger  enter  covenant  wi& 
not  lie,  uiilefs  he  had  a  right,  becaufe  there  is  another  remedy  againft 
the  inunediate  trefpaflbr ;  (o  that  it  is  the  (ame  thing  as  if  it  were  out 
of  die  cafe  ;  for  it  is  no  more  than  the  law  would  have  implied,  abd 
fuppofmg  diat  word  out  of  the  ca(e,  then  it  is  moft  plain  that  a  tor- 
tious entry  of  the  Icflbr  will  be  a  breach  of  the  covenant  without  the 
word  ^^  lawful"  in  it,  and  confequently  there  is  no  reafon  why  it  fhould 
not  be  a  breach  when  it  is  (b  exprefled,  it  being  no  more  than  die  hw 
would  otherwife  have  implied      But  befides  this,  entry  and  eviAioo 
by  the  defendant  himfelf  here  is  furcly  a  breach  of  the  covenant  ia 
law,  implied  in  the  words  ^  give  and  grant,*'  which  is  a  general 
covenant  againft  all  perlbns.    I  confeis  that  the  particular  covenauM^ 
as  in  the  cafe  of  Koka  [g)  will  reftrain  and  qudify  (iich  general 
covenant,  as  to  ftrangers  and  other  perfons,  and  their  acts  ;  but  as  to 
the  leflbr  himfelf  it  remains  the  fame  as  it  i^-as  before :  by  die  cove- 
nant in  law,  he  has  engaged  that  we  fliall  enjoy  it  againft  himfelf,  and 
without  the  lawful  entry  or  intemipdon  of  any  ftranger ;  but  becaufe 
dut  is  againft  all  men,  therefore  comes  the  particular  covenant,  and  ex- 
plains it  only  to  extend  to  thofe  who  claim  ^^by,  from,  or  under  him,** 
but  what  concerns  the  ad  of  the  leflbr  continues  the  (ame  and  is  not 
qualified  by  the  particular  covenant ;  and  in  Neh^s  cafiy  it  is  reicdv- 
ed,  that  the  plaintiff  has  his  eledion  to  fue  either  upon  the  covenant 
inlaw,  or  upon  the  exprefs  covenant;  now, upon  the  firft,a  wrong- 
ful entry  of  the  leflbr  himfelf  would  be  a  breach ;  and  upon  the  ex- 
prefs covenant,  when  general  without  the  word  ^  lawful,"  a  tordous 
entry  of  the  leflbr  would  be  a  breach,  and  our  covenant  is  no  more 
than  that.     Covenants  as  well  as  deeds  are  to  be  expounded^  ut  m 
magis  vmliat  quam  pereat  intentio  partium^  and  mofl  for  the  advan- 
tage of  die  party  with  whom  the  covenant  is  made,  and  againft  the 
•  f  i.70  1     covenantor;  and  the  office  of  exprefs  covenants  is  to  affift  further  and 
L  «     J     fupport  •the  grant,  and  is,  as  the  Lord  Hob  ART  calls  it  (A),  a  waD  or 
muniment  about  the  grant,  and  fhall  dierefore  never  be  conftrued  to 
impugn  or  contradi<5  it,  or  to  leave  the  leflbr  a  greater  liberty  to 
avoid  his  own  deed  by  his  own  wrongful  ads,  more  than  he  had 
before :  the  general  co\-enant  is  not  reftrained  or  qualified  by  the  ex- 
preis  covenant,  as  to  the  matter,  or  fubfbnce,  but  only  as  to  die  ex- 
tent of  it,  what  perfons  fhall  be  bound  therebv ;  but  here  an  enjoy- 
ment of  die  land  without  eviftion  by  the  leftor  himfelf,  is  the  very 
principal  fubfbnce  of  the  agreement ;  that  is  the  very  purport  ct 
the  conve}'ance,  and  therefore  cannot  be  qualified  by  an  after  cove* 
nant ;  for  if  it  be,  fuch  after  covenant  will  be  contrary  to  the  words 
of  the  grant,  which  import  a  defence  and  warranty  againft  the  lefEir 
himfelfmoft  exprefsly.     And  in  fome  cafes  it  is  adjudged,  that  an 

if)  Vaagh.  120.  {h)  In  the  Ead  of  Ckiirickai4*s  caftw 

(X)  4  Co.  So.  Hob. 
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•xprcfs  covenant  (ball  not  reftrain  the  covenant  in  law,  as  in  the  cafe  ^*^"* 
of  Pro6ior  v.  yohnfon^  (i)  where  the  exprefs  covenant  was  for  quiet  Yow'h*^ 
enjoyment,  notwithftandingany  aft  done  by  him,or  any  claiming  under 
him ;  and  die  breach  affigned  was,  that  A.  gave  this  land  to  the  defen* 
dantand  J.  S.  jointly,  and  that  J.  S.  the  other  jointenant,  had  in  his 
lifetime  conveyed  his  moiety  to  J.  N.  who  had  entered,  &c.  and 
ruled  a  good  breach  \  and  that  the  general  covenant  was  not  reftrain- 
ed  by  the  exprefs  one,  becaufe  contrary  to  the  general  intendment  of 
their  agreement  and  undertaking,  which  was 'to  convey  the  v^ole 
land :  now,  in  our  cafe,  the  original  and  firft  agreement  is  for  enjoy- 
ment againft  the  lellbr  himfelf  ^  for  the  main  body  of  the  deed  is  no- 
thing but  an  agreement  that  the  leflbr  (hall  quit  the  poffeffion  of  his 
land,  and  that  the  leffee  (hall  enjoy  it  without  bein^  evi£led  hf  the 
leflbr;  therefore  is  it  that  the  deed  is  made.  This  is  the  prime  intend- 
ment of  the  indenture ;  and  to  reftrain  this  now  by  a  qualified  cove- 
nant as  to  the  leflbr  himfelf,  is  as  much  a  contradidion  of  the  words  of 
the  grant,  as  an  exception  of  one  acre  out  of  ten  acres  before  demifed.  ^ 

But  *  fuppofing  that  it  muft  be  a  lawful  title  that  he  muft  enter  by  *  [  43^  4 
to  break  this  covenant,  here  it  is.    We  have  faid  that  he  "  ipfe  prad. 
**  difendens  damans  legale  jus  et  titulum  fub  quodam  Johanne  Good-- 
rippe  did  enter  and  evict  us,  and  yet  holds  us  out  contrary  to  his 
indenture,  per  quod  we  could  not  enjoy  the  fame  according  to  the 
tenor  thereof:  we  could  fay  no  more.   His  title  lies  in  his  own  no- 
tice, not  in  ours ;  and  now  I  hope  it  will  be  intended :  We  have 
(aid  that  he  entered,  and  that  he  entered  without  any  title  or  autho- 
rity derived  by  or  from  us ;  fo  that  that  objeftion  is  gone ;  which 
was  the  true  reafon  of  all  the  cafes  wherein  the  title  is  adjudged  ne- 
ceflary  to  be  (hewn,  vi%.  becaufe  for  ought  appeared  it  might  be 
by  title  under  the  plaintiff;  and  this  was  the  true  reafon  of  the  cafe 
of  Hanfaker  v.  Kirby  [k)^  and  of  fVotton  v.  Heele  {/) ;  but  here  is 
no  room  for  fuch  prefumption  in  our  cafe,  for  we  have  faid  that  it  was 
without  any  authority  or  title  derived  from  or  under  us.     Befides,  in 
all  cafes  of  breaches  of  covenants  by  the  lefTor  himfelf,  they  are  all 
alledged  generally,  and  not  one  otherwife.  In  Salmon  v.  Bradjhaw  (m)^ 
which  was  covenant  of  having  lawful  right  to,  &c,  and  breach  alledged 
that  he  had  not,  &c.  etjic  infregit^  ^c.  and  upon  writ  of  error  it  was 
moved,  that  he  ought  to  have  (hewn  what  perfon  had  the  right  and 
efbate,  that  fo  it  might  appear  to  the  Court  whether  the  defendant 
had,  &c.  but  held  well  enough,  for  that  it  concerned  the  defendant 
himfelf,  and  that  it  lay  more  properly  in  the  notice  of  the  leflbr, 
than  of  the  plaintiff,  who  is  a  ftranger  to  the  defendant's  title.  Then 
^ere  is  the  cafe  of  Mufcot  v.  Ballet  (w),  breach  aflimed  that  he  was 
not  feifed  in  fee   generally,  and  (hews  not  what  eftate,  or  that  any 
•ther  was  feifed,  and  held  good.    And  here  we  have  (aid  all  we  can ; 
all  that  we  can  be  prefumed  privy  to ;  we  (ay  it  was  without  any 
title  under  the  plaintiff:   And  now  it  muft  be  intended  a  lawful 
tide,  becaufe  (aid  to  be  contrary  to  the  indenture ;  and  befides,  that 


(i)  YcIt.  175.  S.  C.  I  Balft.  s.  (w)  9  Co.  60.  S.  C.  Cro.  J»c.  304. 

'*)  Cro.Jac.  315.  (»)  CrcJacjeQ. 

7)  X  Sid.  466.  S.C.  I  Mod.  66.  190. 
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is  admitted  by  the  pleading,  for  they  come  and  &y  thcv  did  not  cnscr^ 
and  fo  H-aivc  the  other  matter,  ♦  and  there  is  a  verdiCT  Ibr  us  ;  after 
which  to  maintain  the  aflion,  you  will  I  hope  intend  it  a  rightfiJ 
title,  if  fuch  be  needful.  Wc  have  alfo  (aid,  that  by  region  of  this 
eviction,  wc  could  not  and  cannot  enjoy  the  premii^  according  to 
the  decJ,  and  the  jury  have  found  it  fo:  that  is  the  cafe  of  G:I^  v, 
Glajp  (tf  ■.  Debt  for  rent  upon  a  Ijafe,  the  defendant  (die  Icai 
not  being  by  indenture)  pleads  that  the  plaintiff  nihil  be^stit  in  u* 
nenuntisy  iffc.  \  the  plaintiff  replies,  that  he  had  a  good  and  fjffi- 
cient  eft.:te,  &c.  an  ifliie  \\~*is  taken  thereupon,  and  a  verdicl  for  the 
plaintiff,  and  error  afligned  that  the  plaintiff  ought  to  have  fiievm 
that  he  had  a  fufficient  eftat*.*,  and  what,  to  which  the  Court  agrerd, 
but  faid  that  it  w;is  aided  by  the  verdid,  for  though  the  rephcatsoa 
and  iflue  were  ill,  yet  there  being  an  iffue  tried,  it  ought  now  to 
end  the  matter,  the  ilFue  being  upon  a  material  point,  ^^lether  he 
entered  and  evicted  us  or  no?  And  the  verdict  in  our  cafe  finds, 
this  true,  that  he  entered  contrary  to  the  fomi  of  die  indenture,  and 
therefore  that  is  fuppiied  by  t!.:s  verdict.  A  verdict  will  fuppiy 
many  an  omiifion,  as  in  the  cafe  oi  Reynolds  i\  Buckle  (^>.  Debt 
for  rent ;  the  defendant  pleads,  that  before  any  rent  w^n  due,  the 
plaintiff  entered  upon  him,  but  did  not  fay  that  he  cxj>e!!jd  or  held 
him  out ;  and  fo  iffue  was  ta<en  upon  n^n  intravity  and  found  for 
the  defendant,  and  he  had  judgment  for  IJm  though  his  p!ca  v.-ere 
infufficicnt,  yet  the  vcrdid  had  fuppiied  it.  Now  boA  thdc  Lift 
cafes  are  much  like  to  ours  :  and  for  the  cafes  urged  on  the  oJ-tir 
fide,  they  are  breaches  afUgncd  upon  the  entries  of  ftrangers,  u-hich 
•come  not  near  our  cafe,  anJ  fuch  where  the  evi^Etor  might,  for  ought 
appears,  derive  a  title  from  the  plaintiff  himfelf;  and  all  the  reaions 
which  govern  thofe  cafes  are  wanting  in  ours,  as  mat  the  plainritt 
kno>^'s  the  title  of  the  ejector  as  wtll  as  the  defendant,  and  liist 
the  innocent  would  he  puniihcd  for  the  wrong  of  a  third  pencn; 
hwTe  it  is  his  own  a«5t,  and  h^  hindllf  is  the  \^Tong-dccr,  a:;d  \x 
by  wrong,  or  if  by  tiile,  it  is  his  own,  and  the  plaintiff  no:  priw  to 
it;  and  fo  fc>r  the  other  rcafon,  that  *  there  v/culd  be  a  double  re- 
medy agaii.it  two  peribns,  they  all  fail  in  our  cafe. 

This  I  had  pr?p*\red  to  urje,  but  was  prevented  by  a  ready  iud'»'- 
ment  for  the  plaintift'by  the  whole  Court. 


(e)  Vdv.  217.     S.  C.  Cro.  Jic.  31*. 


(/)  Hcb.  326* 


Cafe  38  9^ 


-Raymond  and  others  againfi  Barber. 
Hilary  Term^  36  ^  37  Car.  2.    Roll  339. 


Theftfrifftof     TT^EBT  on  a ^bond  brought  by  the  plaintiffs  as  {herifTs  of  Le$* 
i^ttlne^^lff.  ^^">  wherein  the  plaintiffs  declare  as  one  flieriff ;  and  upon  a 

S  c.  I  Uusse.  l>ond  made  iid<m  victcomiti :  demiurcr  to  the  declaratioiu 

Up«i 


Eafter  Term,  i  Jac.  2.  in  B.  R.  4^1 

Upon  debate,  it  was  held  naught  by  the  whole  Court,  for  Raymond 
that  in  Ltndon  they  are  two  IherifFs ;  whereas  \\i  Mlddlefex  they  bariii. 
are  but  one* 

And  judgment  was  given  for  the  defendant. 

And  although  it  was  moved  ftrongly  that  they  might  amend,  yet 
rcfulcd  by  the  Court,  it  being  an  old  bail-bond,  and  the  prin- 
cipal plaintiff  and  defendant  in  the  original  adtion  had  been  in  Chan- 
cery for  fome  years. 


Hawes  againji  Randal.  Cafe  390. 

'TpROVER    for  feven  pieces  of  linen  cloth.     Naught,  be-  Trover  for  fcmi 
caufc  not  certain  how  many  yards,  and  a  piece  is  not  a  known  pieces  of  cloth, 
quantity.    See  contra^  Graves  v.  Drakey  in  Style^  I99.  and  Leving  how  mlnj^'"* 
V,  Gamble.     Ibid.  10%.  ;'«rj^iabid. 
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The   Firft   of  James   the   Second, 


JN 


THE      king's    bench. 


Memorandum, 

IN  Trinity  term  Monmoufh^s  rebellion  In  the   We^   prevented  Theaffl«e«ontht 
much  bufinefs.     In   the   vacation  following  by  reafon  of  that  wcftern  circuit 
rebellion,  there  was  no  affizes  held  in  the  we^ern  circuit  \  but  af-   ^^^^^^^^^'^^Z 
tcrwards  five  judges  went  as  comniiflioners  of  oyer  zwi  terminer^  relKlllon, 
and  gaol-dc!ivcry,  and  three  hundred  and  fifty-one  of  the  rebels  were 
executed,  &c. 


Memorandum, 

IN  this  vacation  the  Lord  Keeper  North  died,   and  fo  did 
Mr.  Justice  Walcot,  and  my  Lord  Jeffsries  had  the 
Great  Seal  dcliverf\i  to  him  by  the  name  of  Chancellor. 

And  Sir  Edward  Herbert  was  made  Lord  Chief  Juftice 
in  his  place;  and  Sir  Edward  Lutwychk  Chief  Juftice  of 
the  Common   Pleas  in  his  place;    and  Sir  Robert  Wright 

iudge  in  his  place ;  and  Sir  Edward  Nevil  Puifne  Baron  \sx 
is  place. 


North  L§rd 
Keeper  diet,  an4 
the  Great  Seal 
is  delivered  to 
Jefferku 

Herherty  Lttt" 
nuycbey  Wrigbtt 
and  Ne^U  pro- 
moted* 


In  this  vacation  alfo  died  Sir  John  Churchill,  Mafter  of  the  Tnvor  fuccctia 
KoUs%  and  in  his  place  fucceeded  Sir  John  Trevor.  to  the  Retst 

'  ^  "^  on  tlM  te*  •/ 

CbmML 


£e  4 


Memonuidunu 
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cuicd* 


Meniorandum. 

TN  this  vacaticn  the  Duke  of  Monmcuthj  \*-as  executed  at  Toner- 
^  hiILt  by  the  king's  warrant,  being  atuintcd  of  high  trcafon  by  ad 
of  parliament. 


Memorandum. 

AMcnnanOr-       AT  Michaelmas  fejp.om  at   THE   Old    Bailey,  was   Ailerman 
^  coDTi      .     XX   Q^y.„ijjj  tj.j^  2ij^f\  conviJlcd,  and  attainted  of  high  treai'on,  oiic 
of  his  accufcrs  being  Rickard  Gocdenougb^  his  late  unvier-fhcrifF. 

Memorandum. 

AMenBan   fir-    A  ND  on  die  firft  day  of  Michaelmas  termy  being    the  twenty- 
•j^cBccuted.       /^   third  oi  O^iobrr^  2nd  Fridays  Mr.   Cornijb  was   executed  m 
Cheafjidi  between  King-Jlrtct  and  Soaper-lam. 


Michadmaf 


*  Michaelmas  Term,  *  [  435  ] 

The  firft  Year  of  James   the  Second, 

I  N 

THE     KING'S     BENCH. 


Sir  Edward   Herbert,  Knt.  Chief  Jujlice. 


k'THENS,  Knt.    1 
3LLOWAY,  Knt.  K  Jujiic 
UGHT,  Knt.       J 


Sir  Francis  Wv 

Sir  Richard  Holloway,  Knt.  \  Jujiices. 

Sir  Robert  Wri 


Sir  Robert  Sawyer,  Knt.  Attorney  General. 
Heanage  Finch,  Efq.  Solicitor  General.^ 


Newton    agninfl  Stubbs.  Cafe  391. 

ACTION  on  the  cafe  for  words  fpolcen  of  the  plaintifF,  bcir>g  a  dcclamtioii  ia 
a  jufticc  of  peace,  that  "  he  by  virtue  of  the  commiilion  did  fl^nder,  laying 
*^  worry  men  out  of  their  eftates  5"  that  at  another  time  he  fpoke  J-^^^  ^^'f,*,^"  j!" 
thefe  falfe  and  fcand.ilous  words,  laying  them  in  Latin  ;  and  that  at  'chough  it  be Vot 
another  time  afterwards  ^^  dixit jj'etulit^  et  publicavit  hac  falfa  fcanaa-^  averred  that  the 
"  lojj  verba  ad  effcxlianfequentemy'(^c:'  a  general  verdict  aiid  da-  "o^'XTlua 
mages  intircly  ailcflcd.  Uaguagc. 

Mr.  Trinder  moved  in  arreft  of  judgment,  that  here  are  words   s.  C.  3.  Mod* 
laid  tobe  fpokenin  Zr^//;;,  and  no  averment  that  the  auditors  to  whom  ^0^11  y^b,  55 
they  were  fpoken  did  underftand  Latin^  as  there  ought  to  be  ;  and  Hob.  ii6.  »68.' 
cited  for  that  the  cafe  oi  Jones  v»  Dawkes  [a)  where  it  was  adjudg- 
ed, that  if  a  man  fpeak  certain  fcandalous  words  of  me,  in  the  pre- 
fence  of  men  who  do  not  underftand  Latirtj  no  action  lies,  becaufe. 
it  is  no  difcredit  to  me,  albeit,  it  was  averred  that  the  auditors  under- 
flood  linguam  Romanam^  for  that  may  be  Italian^  which  is  now  the 
Roman  language ;  and  the  like  of  Jf^elch  words^  in  the  cafe  of  Pria 
V.  Jenkins.  (/») 

{a)  X  Roll.  Abr.  74.  fimt  cafci  vnder  the  Dime  of  Tohoi  ▼•  Dtaenr.  Cro.  £li2«  aoS. 
ih)  Cip.  £lix.  ^6$. 

But 
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Ne^toh  But  to  this  it  was  anfwered  by  Mr.  Powel,  counfel  for  the 

Stvbbs.       plaintiff,  and  by  the  Court,  that  of  late  it  has  been  ad^iu^ed 

good ;  and  it  is  now  common  to  lay  the  words  in  Latirty  in  infor-i 

•  [  436  ]     mations  for  libels,  and  for  feditious  *  words,  and  it  is  not  faid  "  thefc 

**  Latin  words,**  but  "  thcfe  words  following,*'  which  are  laid  in 
LatiH :  {c)  befides,  thofc  who  prove  ihe  words  muft  underflaixl 
Latifiy  elfe  they  could  not  prove  the  words  j  then  as  that  cafe  cited 
is  in  Croh  (as  I  have  pcrufed  it)  the  judgment  there  was  arrefled  for 
want  of  a  fufficient  certainty  that  the  words  were  fpoken  cf  the 
plaintiff. 

A  declaration  in  Mr.  Trinder  then  urged  another  exception,  that  they  arc 
iander,  ftiting,  laid  **  ad  effe£lum  fequentem'^  which  is  too  uncertain  ;  for  hereby  it 
feBd^^fpdce  will  lie  in  the  power  of  a  witncfs  to  fwear  the  import  or  fenfcof 
««#^falfeand  words,  which  will  bs-of  dangerous  confequenccj  and  for  this  he 
«*  fcandaJout  citcd  the  cafe  of  Garford  v.  Qarke  (^),  for  that  the  defendant's  wife 
irirECTVoU ^  fpokc  of  the  plaintifPs  wife  quadam  falfa  et  Jcandalofa  verba  fus^ 
bwingy  is  bad  rum  tenor  fequitur  in  hac  verba  \  and  held  not  good  on  a  motioo 
§M  uncertainty,  in  arrefl  of  judgment,  becaufe  not  an  cxprefs  allegation,  that  fhe 
S.C.  3  Mod.7».  fpake  the  lame  words, 
Cfo.  Elii.  857.     ^ 

•  Itll^^'*  Mr.  PowEL  anfwered,  that  in  thea£lion  kX  fcandalum  magmU 
B.IL*H?3ts,  brought  by  his  now  majefty,  when  duke  ofYork^  againft  Pilking- 
Cowp*  67a.        ton  (/},  it  was  fo  alledged,  but  the  Court  and  the  Bar  faid 

they  believed  it  was  not  fo  there  in  that  cafe ;  and  the  cafe  of  Fori 
V.  Teague  (/),  In  this  court,  about  four  or  five  years  fince>  cafe 
for  preferring  a  fcandalous  petition  tenor  cujus  fequitur  in  hac  veria% 
was  held  wdl  enough ;  it  was  the  Saltajh  caufe^  &c. 

But  THE  Court  took  a  difference  between  this  and  that,  for 
there  tenor  fignifies  the  fame  thing,  and  the  petition  is  fct  forth  at 
large  \  but  here  ad  effetlum  makes  nothing,  but  he  (poke  the  fenfe 
of  the  words  mentioned  in  the  declaration. 

And  judgment  was  accordingly  for  the  defendant,  quodquerens  nil 
capiat  per  billam. 

But  quarcy  If  the  principal  cafe  was  not  well  enough  after  a 
verdiS  j  the  ad  effeSlum  being  but  furplu&ge ;  for  it  is  laid  "  hac 
«  falfa  etfcandalofa  verba  ad  effe^um  fequent  \**  fo  that  it  is  fuffici- 
ently  certain,  by  faying  "  hac^  Wr.*'  and  the  other  words,  as  idle, 
ought  to  be  rejeded  :  1^  it  been^^  queedam  verba  ad  effeH.fequent^* 
it  had  been  undoubtedly  ill. 

But,  however,  after  much  debate,  judgment  was  for  the  defendant 
in  Michaelmas  term  following,  it  having  been  after  moved. 

•  r  J  ^»y  T         *  Note,  As  to  that  cafe  of  the  Duke  of  York  v.  Pilkingtonj  the  dc- 
L  437  J     claration  is.not  as  Mr.  Powel  alledged,  but  «  hac fcandal^'a  verba 

«  fequenfr 

(r)  But  now  by  ftatutes  i  Geo.  2.  c.  26.  (</)  Cn>.  Elis.  357* 

and  the  6  Geo.  2.  c.  14.  all  law  proceeJ-  (r)  Aote^  cafe  244* 

ings  whatfoev^r  fliall   be  in  the  Mnilj/k  {/) 
UMUi  and  langqage  only. 

,         X  HiUnuaf 
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Hillman  Ugainft  Law.  Cafe  391. 

Trinity  Temty  I  Jac.  2.  Roll  S  49* 

A  CTION  on  the  cafe  on  a  bill  of  exchange,  brought  againft  the  Adedart6oiio« 
•*^  acceptor  by  the  plaintiff,  as  adminiftrator  to  the  party  to  whom  Jhi5J«f,^^tijif 
the  bill  was  payable,  on  the  cuftom  of  merchants;  and  breach  af*  thatcbede* 
figned,  pned.  tamen  the  defendant  ad  vel  peji  prad.  ditm^  the  day  of  ^«n<iaot  had  not 
payment,  nonfolvit  nee  aliqualiter  pro  eijdem  bucufque  contentavit.         Sli^^iay  pf  payl 

Demurrer  to  the  declaration,  becaufe  did  not  fay  nonfolvit  at  or  !^|^*    **,  '* 
before  the  day,  and  a  payment  before  the  day  is  a  payment  at  the 

day. 

But  held  good  per  Curiam,  bccatife  (aid  bucufque  nottj  See. 
Judgment  for  the  plaintifF. 

Atkinfon  againft  Newton.  Cafc  39> 

'T^HE  PLAINTIFF  brings  a  y^/r^yiiatfx  as  adminiftrator  of  J.  S.  A,f€irtfaaM9 
*    againft  die  defendant  as  executor  of  J.  N,  on  a  judgment  here  nlJ^"t^^ 
recovered  by  die  [^intiiPs  inteftate  againft  the  defendant's  tefta-  ao'e^»/0r,  on  4 
tor,  and  alledges  adminiftration  to  be  committed  to  him  by  the  judgmeiic  n- 
Jrcbbijbop  of  fork.    The  defendant  pleads  pUm  adminijtravit -,  and  2^!^^  Jj^ 
verdid  for  the  plaindff.  the  i^^mt,  Ui 

/I       r   •      1  MlDDL»t«I, 

Mr.  Girdler  moved  m  arreit  of  judgment^  that  upon  the  re-  iigood^althcwgli 
cord  itfelf  it  appears  that  the  plaintiff  has  no  tide,  becaufe  it  appears  *f  ""^^^^  ?^ 
thereon  that  the  inteftate  had  bona  notahilia  in  another  diocefs,  viz.  a  dwi  ww'Jnuiti 
judgment  here  in  Middlefex-^    fo  that  the  adminiftration,  being  io  the  dloctft  •f 
granted  by   an  inferior  diocefe,  it  is  void,  whereas  had  it  been  Yoek. 
granted  bv  the  Jrcbbijbop  of  Canterbury,^  the  bona  notabilia  only  in 
one  dioceis,  it  would  then  be  only  voidable,  becaufe  he  is  the  (upe- 
rior ;  but  here  it  is  void,  and  though  it  be  after  verdict,  yet  here  it 
appears  upon  record  that  he  had  bona  notabilia  in  Middlefex^  and  non 
•£onJiat  that  he  had  any  at  all  in  Tork^  and  he  cited  the  cafe  of  Byron 
tr.  Byron  J  in  3  Cro.  472, 

*  Ordered  to  be  moved  again.  •  r  .  ^S  1 

And  afterwards,  when  moved  again,  the  Court  (aid  they  had 
Judged  it  well  enough  before,  and  would  hear  no  more^  and  there- 
fore judgment  for  the  plaintiff.     Tanun  qumre. 


Baxttr 
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Cafe  394. 

In  trefpafi  a- 
gainft  the 
grantee  of  z  rent - 
charge  for  tak- 
ing cattle,   a 
juftification  un. 
der  a  diftrejs  for 
rentf  and  rea- 
fonable  exfenca^ 
«  in  a  certain 
«« cbfe  to  the 
•*  mefluage 
*<  aforefaid  be- 
•*  longings*  *  is 
good,  although 
It  be  not  ihewn 
that  there  was 
•ny  miorimtntf 
tn  that  they 
were  the  cattle 
of  the  plaintiff, 
•r  that  the  ex- 
fcncetwere 
ftaiboabic 


Baxter  againji  Pells. 

T^RESPASS  for  talcing  and  keeping  cattle,  qucufque  he  paid  fo 
much  money  et  quinaecimfoUdoSy  iffc. 

The  defendant  pleads  a  rent  arrear,  and  a  diflrcfs  for  th«  fame,  aiul 
fo  juftifies  'y  and  the  plaintiff  demurs. 

Upon  arguing  it  divers  exceptions  were  taken  to  the  pica. 

First,  That  he  fays  /;/  quodam  claujo  eidem  prad.  mejfuagio  pn^ 
tlnent\  Now  land  cannot  belong  to  a  houfe  ;  aiid  cited  the  cafe 
of  Hillv,  Grange  [a),  A  clofe  cannot  be  appendant  to  a  mef- 
fuage. 

Secondly,  The  defendant  has  not  (hewn  that  there  was  any  at- 
tornment {b)j  and  then  he  being  a  grantee  cannot  dillrain. 

Thirdly,  The  defendant  does  not  (hew  that  they  were  the 
plaintifTs  own  cattle  ;  and,  if  they  were  a  ftranger's,  they  ought  to 
be  levant  et  couchanty  otherwife  they  cannot  be  diftrained  j  and  fo  is 
Doctor  and  Student,  15.    Bro.  tit.  Dijirefsy  49.     22  Edw.  4. 

Fourthly,  As  to  the  money  demanded :  they  fey  fo  much  rent 
arrear,  and  fifteen  (hillings  pro  rationabUibus  expenjis ;  they  ought  to 
have  (hewn  how  reafon.^bIe,  and  how  laid  out,  that  (b  the  Court  may 
judge  if  feafonable ;  and  to  have  laid  a  venue  where  laid  out,  and 
for  what ;  and  fo  is  Teh.  49,  50.  i  Cro.  486 ;  the  fame  law  is  in 
cafe  of  neceffaries. 

Mr.  Northey  }  contra.  We  have  alledged  the  rent  to  be 
iffuing  out  of  the  clofe,  and  the  laying  that  the  clofe  is  appendant 
}S  nothing  but  idle. 

Secondly,  For  the  attornment,  it  is  not  neceffary  to  alledge 
any,  for  we' fay  it  was  conveyed  to  us  by  force  of  the  ftatute  of  ufes, 
and  then  attornment  is  not*neceiIary. 

Thirdly,  As  to  the  levancy  and  couchancy,  we  lay  they  were 
his  cattle,  and  that  he  was  in  poiTeffion. 

E  439  ]  *  Fourthly,  As  to  the  rationabUibus  expenfisy  all  that  is  fur- 
plufage,  for  we  needed  not  to  have  made  any  anfwer  thereto,  for  the 
adion  is  not  brought  of  that,  it  is  only  in  the  quoufque  folverit^  &c* 


Judgment  for  the  defendant. 

{a)  Plowd.  167,    Dyer,  130. 

{b)  By4&  5  Aon.  c.  16.  and  11  Geo. 


ft.  c.  i9«  atternmeiiti  aie  no  loofor  ae« 
cciTary. 


Jms9 
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James  agairifi  Trollop.  Cafe  395 


17  RROR  on  a  judgment  in  the  Common  Pleas,  on  a  declara-   Tythe»m 

tion  in  a  prohibition^  fuggefting  a  compofition  before  the  time  P*^^"^*'" 
of  memory,  and  that  the  fame  had  been  obfervcd  ever  fince,  &c.  ^^'  *  ^^* 

I  have  not  feen  the  pleadings,  but  the  exceptions  Mr.  Trinder   I'    ' 
took  were  thefe :  S  c.Skin.  51 

239. 

First,  That  no  layman  can  be  entitled  to  tythes  in  render,  3  Com.  Dig.  8 
but  only  by  way  of  retainer,  3  Cro.  599.  That  the  grant  was  in  S^*'*^**'-** 
the  year  1 1 25,  fo  that  your  deed  is  pleaded  to  be  in  time  before 
the  memory  of  man,  of  which  no  ifl'ue  can  be  taken,  nor  ever  can 
it  be  tried,  and  that  time  of  memory  begins  from  the  beginning  of 
Richard  the  Second^  and  therefore  it  is  not  pleadable,  Litt,  Se^. 
I  Ediv.  4.  6.  14  Hen.  7.  1.  Ji/bot  of  Strata  Mar  cellars  cafe^  Coke*  5 
Rep.  Bro^  Prefcriptiony  22.  44  Edw.  ?.  5.  5  JJJif.  5.  8  Edw.  4. 
13,  14.  Pafch.  1678.  Hojkins  and  Owen's  cafe.  BowUy  v.  AtiinSy 
in  Hill.  18,  19  Car.  2.  B.  R.  Rot.  586. 

Secondly,  Suppofing  that  thefe  tythes  were  well  vefledbythc 
grant,  yet  they  entered  and  revefted  again  in  the  parfon,  by  the 
Council  of  Lateran,  in  the  year  12 15,  or  elfe  by  the  dijjolution  of 
tnonajierics. 

Thirdly,  They  have  not  (hewn  that  the  bifhop  vras  party  to . 
'the  compofition  or  grant,  Bijhop  of  JFinchefte^^s  cafe^  2  Rep.  2  InfL 
490,  491.  655.  Regiji.  38.  Seldcn^s  Irlijior.  Daitn.  302.  2  Roll. 
Mr.  265.  Trin.  26  Car.  2.  Rot,  461.  471.  iVilkinfon  v.  Richard- 
fon\  and  2  Roll.  Abr,  306.  //'/.  Prohibition,  num.  20.  this  is  be- 
tween fpiritual  perfons,  3  Cro.  307.  c*f  Alcor,  907.  I  could  not  well 
hear  his  argumc:nt,  but  tiicfe  authorities  he  did  cite. 

Mr.  Holt  e  contra.  The  general  queftion  is,  Whether  this 
compofition  as  pleaded,  be  good  to  fupport  this  prohibition  ? 

♦And  as  to  the  first  exception  argued,  That  the  deed  •  f  440  1 
makes  no  compofition,  becaufe  it  contains  no  words  of  grant  in  it, 
and  there  needs  it  not,  for  the  ancient  way  was  compohtion,  and 
agreement  of  rendering  quid  pro  quo.  % 

Secondly,  That  it  is  not  (aid  to  be  part  of  the  demcfnes  of  the 
manors ;  I  think  it  is  (aid  fo,  it  is  alledged  to  be  the  demefne,  and 
in  poffeffion,  and  then  I  hold  it  to  be  part  of  the  manors;  it  muft 
be  demefne,  for  it  cannot  otherwife  be  intended,  for  the  tenancies 
are  not  part  of  the  manors.  Mounjofscafe,  5  Rep. 

Thirdly,  It  is  true,  a  layman  is  not  capable  of  tythes  inprender\ 
but  I  think  a  layman  is  capable  of  paying  and  taking  a  modus  in  lieu 
of  tythes. 

FoURTHtY, 


p  Michaelmas  Tcrnij  i  Jic.  2.  m  B.  R. 

jA*i«t  FotJRTHLY,  As  for  the  Council  o/LaUrarty  I  never  knew  it 

TuoTLor.  pleaded  in  my  life  :  fome  fay  that  tythes  were  payable  of  right  be- 
fore, but  how  an  ecdefiaftical  conftitution  can  inftitute  and  create  a 
temporal  right  is  fomewhat  ftrange ;  befldes,  if  this  created  the  par*^ 
fon's  right,  it  would  dcfiroy  all  the  prefcriptions  and  fmdus*s  in  the 
nation. 

Fifthly,  The  concurrence  of  the  bifhop :  that  was  not  necef- 
fary  in  this  cafe,  for  he  had  nothing  to  do  with  a  priory  which  has 
an  abiblute  eftate,  which  a  patron  h^  not. 

Sixthly,  As  to  that  of  the  dijolution  tf  tMnqfteries^  that  may  as 
*well  argue  awav  our  lands  which  we  had  on  this  compofition,  as 
our  tythes :  ana  as  to  the  rent,  it  is  neither  out  of  the  lands  nor  out 
of  the  tythes;  it  is  a  compofition,  and  that  is  a  fufEcient  anfwer, 
but  this  is  well  here.  We  might  have  prefcribed  generaUy,  that  time 
out  of  mind  five  (hillings  was  paid  annually  in  lieu  of  tythes.  Then 
the  fetting  this  forth  fo  fpecially  is  well  enough.  Whatfocver  may 
have  a  reafbnable  commencement  may  be  good  by  way  of  prefcrip* 
tion ;  a  modus  may  be  good,  payable  to  another  perfon  capable  c^ 
tythes,  as  well  as  to  the  party  himfelf,  for  he  may  have  tythes  in  kind^ 
and  by  the  fame  reafon  he  may  have  a  modus:  he  cited  3  Cro,  317* 
I  Cro.  317.  Litt.  62.  The  alledging  it  in  this  fpecial  manner  is  a 
good  way  of  pleading :  fee  IVeftm.  I.  cap.  39.  A  writ  of  right  was 
»  r  jj  J  1  to  be  brought  on  a  deed.  If  *  this  ad  has  fet  up  this  way  of  plead- 
ing, why  may  not  I,  in  pleading,  purfue  the  ftatute  ?  As  we  have 
pleaded  a  deed  from  before  time  of  memory,  fo  we  have  pleaded  an 
ufage  from  thence,  which  is  time  out  of  mind :  (uppofe  we  had  (aic^ 
that  a  long  time  before  the  firft  year  of  Richard  the  Firft^  and  ever 
fince,  we  had  paid,  2:c.  that  would  have  been  good,  becaufe  in  pur- 
fuance  of  the  Aatute :  it  is  moft  true,  we  are  not  to  plead  a  deed  be- 
fore time  of  memory,  and  fo  to  rely  on  the  deed,  as  to  fay  virtute  of 
the  deed  we  had  been  difcharged  of,  &c.  but  when  we  come  and 
plead  the  ufage  that  wc  rely  on,  the  dpfign  of  the  ftatute  was  not 
to  take  away  right  in  poflfefiion,  but  to  prevent  the  fetting  up  old 
dormant  titles  by  deeds  where  the  poflcflion  has  been  otherwife : 
fuppofe  an  ancient  charter  before  the  time  of  Richard  the  Firjl^  for 
felons  goods,  that  cannot  be  pleaded ;  but  (uppoTe  a  confirmation 
fince,  men  die  charter  with  the  confirmation  may  be  pleaded ;  or 
fuppofe  an  allowance  in  eyre  fince :  he  cited  F,  N,  B.qi,  k,  8  Edw.  4* 
13,  14.  and  fo  he  prayed  the  judgment  might  be  affirmed. 

The  Court.  The  fble  objeftion  againft  this  prefcription  is, 
becaufe  it  fhews  the  reafon  of  the  prefcription.  If  they  had  relied 
on  the  deed  it  might  be  otherwife :  the  Council  of  Lateran  can  afFeA 
nothing  in  this  matter,  &c* 

JupGMEKT  was  affirmed. 


ClaxtOA 
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Claxton  againft  Swift.  Cafe  396. 

Hilary  Term^  36  fcf  37  Gir.  2.  ^^/A  1163. 

r^  A  SE  on  the  cuftom  of  merchants  on  a  bill  of  exchange  brought  If  the  m^^  of 
by  the  plaintifF,  being  the  indorfee,  againft  the  defen^t  as  die  *u*"®'"",,^ 
laft  indorfer,  who  pleads  that  the  plaintifF  has  fued  and  recovered  ftuit^f  p^. 
againft  the  original  drawer,  which  judgment  is  in  force ;  the  plaintifF  meat  i^  A« 
demurs.  aenftor^iwim^ 

If  ainft  the 

Mr.  Thompson  y^r  the  plaintif  wrpiedj  that  the  plaintifF  has  not  cake  ^btoe^ 
his  ele<Sion  to  fue  the  drawer  or  the  indorfer,  and  is  not  concluded  ecutloa,  tUrfi^ 
till  fatis&dion :  bcfides,  we  have  laid  another  cuftom  than  that  J^'SL^n? 
againft  the  drawer,  fo  as  they  are  diftind.     In  the  fuit  which  diej  hummtMni 
have  pleaded,  there  wa3  likewife  an  indebitatus  affuntpjit  and  entire  «Aiooonthif 
damages  given,  fo  that  it  can  be  ♦  no  anfwer  to  ours.     It  is  a  rc-  f*^  ^JL^ 
covery  for  more,  and  confequently  not  for  the  fame  thing.  i%«mft  the  US 

inJbrJtri  for 

Mr.  PoLLExriN  e  contra.     It  is  Ac  fame  bill  of  exchange,  and  **^2*^'*' 
the  indebitatus  cannot  hurt,  for  this  would  have  been  a  good  )>lea  for  ^     intheiMi 
the  fame  party.     Then  as  to  the  objedion  of  its  being  another  cu£-  aaioo,  he  did 
tom,  it  is  true,  they  are  feveral  cuftoms,  but  yet  furely  a  fatisfiidion  "^  SST 
by  one  of  them  would  be  a  bar.     And  as  to  the  merits,  it  is  true,  he  !^'^ ^    * 
has  his  election;  but  by  thus  bringing  his  a£Hon  he  has  made  his  c^Uaz^aS^. 
ele^ion,  and  he  (hall  not  now  go  back  to  the  others,  for  that  would  Aote^  cafe  389. 
deprive  fome  of  them  of  dieir  remedies.     This  is  not  a  joint  adion,  400. 
nor  can  it  be  brought  againft  them  all.     Suppofe  a  trefpafs  be  done  s.c*t  l^^lSl 
by  feveral,  and  the  party  injured  bring  an  adion  againft  one  of  them,  t.C.  t  L0LS78I 
and  recover  judgment  againft  that  one,  it  founding  in  damages,  he  |-p**[!jr"'*7o* 
cannot  afterward  bring  an  a£lion  ^a^ainft  any  other  of  them  {a)  :  Doari.  »eo  *^^* 
fuppofe  A.  owes  money  to  C.  and  delivers  money  to  B.  for  to  pav  iTennReikie;. 
to  C.  and  the  money  is  not  paid,  and  C.  brings  his  a&ion  againft  ^I^fi*^'*''* 

A.  and  recovers  this  money,  he  fhall  never  bring  his  aftion  againft  ^^,^  LRep.9u 

B.  becaufe  he  has  determin^  his  eledion.  «  r  ^^j  1 

Herbert  Chief  Jujiice  laid.  That  fatisfaflion  feems  to  be  the 
thing  that  makes. the  difference. 

Wythens  'Jujiice.   Election  is  to  choofe  one  or  the  other,  and 
not  every  one  of  them  fucceffively :  now  tranjit  in  rem  judicatam. 

Jdjmrnatur  [b). 

(«)  See  the  etie  of  Brown  t.  Wottoo,  {k)  See  S.  CL  Pod,  494. 

Cxo.  Jac.  73.    S*  C.  Yelf.  07. 


Burdet 
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Cafe  397.  Burdec  agahifi  Prober. 

Hilaf-y  Term,  36  iff  37  Car.  2:  Roll.  1 90. 

jn  covenant  on  IJ*  RR  O  R.     Covenant  on  an  apprentice's  indenture,  to  find  meat, 
fod"M^wren!  drink,  wafhing,  lodging,  and  otlier  neceflaries  :  the  breach  was 

ticc  meat, drink,  afligned  in  the  direct  negative,  that  he  did  not  find  meat,  drink,  wafli- 

aod  other  nc-  Jng,  lodging,  and  otlier  neceflaries  per  fpatium^  &c.    The  defendant 

ceflaricf,  a  demurs 


breach  aUigned 

ITd^not^find         Alledged  that  the  breach  v^s  too  large,  and  this  very  breach  has 

meat, drink, and  been  held   naught  in  the  cafe  of  Mills  v,  JJiel  [a)^  as  being  too 

other  necefTa-  general  J  and  the  rule  that  where  the  covenant  is  general,  *  the 

»>«st««g     •  breach  may  be  fo  too,  as  in  the  cafes  oi  Salmon  v.  Bradjhaw  [b)\ 

Vh^^l^.  ^"fi^^  ^-    ^^^^""^  (^)'    C»^n/;7w/r  V.    Priejfly    {d)j    reaches   not 

Hard.  13a.  this  Cafe,  for  all  thofe  cafes  are  of  covenants  to  enjoy ;  there  it  lies 

I  Ld.  Ray.  106.  ^ot  in  the  party's  knowledge. 
478. 

*vnf**^*  Herbert  Chief  Jujlke.     The  pleading  of  *' all  neceflaries'*  is 

iougi/2^1^*       well  enough,  for  to  particularize  them  would  be  infinite,  and  here  is 
Cowp.  665.727.  a  judgment  in  the  Common  Pleas, 

L  443  J         The  judgment  was  affirmed. 

The  like  cafe  Plomer  v,  Plaijled  (^),  which  I  argued. 

{a)  Cro.  Jac.  486.  (d)  Cro.  Elir.  914.     S.  C.  Noy.  50. 

\b)  Cro.  Jac.  304.  (e)   Poft,  472. 

\c)  Cro.  Jac.  369. 


Cafe  398.  *  Roberts  againfi  Holt. 

The  confignpe  /^  A  SE,  declaring  on  the  cuftom  of  merchants,  that  if  a  merchant 

ofabilionad-  v>  j^j  Ireland  coiifign  goods  to  a  merchant   in  London^  and  the 

tomilabic'for  mafter  fign  a  bill  cf  ladi tig,  the  merchant  here  (hall  be  liable  for 

Ihe  frcighu  freight  J   AND  HELD  a  good  Cultom. 


Cafe  399.  Pawling  againft  Ludlow.. 

To  debt  on  a        TAEBT  on  a  bail-bond  given   upon  an  arreft  in  an  inferior 

taii'boHti^  a  JL/    cOUTt. 

T LEA  that  bff- 

tV^LtZh^  The  defendant  pleads,  that  before  the  day  of  appearance  men. 
defendant  fur-  tioncd  in  the  condition,  he  was  rendered  to  the  gaoler  there,  aad 
r-ndcieJ  in  dlf-   there  Continued  till  ^fuperfedcas  came. 

charge  of  the 

liaila  isgood.— «S.C.  3  Mo4. 87.    j  &0II  Abr.    3  Buift.  191.    a  Term  Rep.  757. 

The 
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The  plaintiff  demurs*  Pawlxmo 


Vm 


The  Court,  The  plea  is  good ;  for  fuppofe  no  bail-bond  had  I-wdlow. 
been  given  at  all,  and  then  be  had  lain  in  prifon :  you  had  as  much 
the  fruit  of  your  fuit  as  upon  the  bail :  you  had  the  body,  and  might 
have  brought  him  up  hither  (a) :  why  may  he  not  render  him  to  the 
officer  in  difchargc  of  the  bond  before  the  day  of  appearance  as  in 
the  cafe  of  a  recognizance. 

Judgment  for  the  defendant. 

(s)  6  Mod.  238.    TIdd*t  Tn^ice,  147. 


Gawen  againji  Surby,  Cafe  400; 

Trinity  Term^  35  Car.  2.    Roll  1 1 18. 

nPRESPASS   of  a  battery,  &c.     The  defendant  after  an  im-  Thcwordiwuft 
-■-    parlanceyi/z;^,  Wf.  pleads  an  outlawry^  the  plaintiff  demurs ;  tfdefetiMtvm 
and  judgment  of  refpondeas  oujler.     And  after  ♦  plea  of  not  guilty^  l^iZ^^c. 
and  verdi(Sl  and  judgment  for  the  plaintiff,  judgment  was  affirmed,  make  I /»//</«• 
on  a  writ  of  error,  in  the  Exchequer  Chamber.  /f«^'  J  »"<*  after 

r«ch  detence 

Mr.  Gridler,  for  the  writ  oferror^  argued,  that  the  bill  was  *ot'p1cad"i  ""' 
of  Hilary  term^  andf  the  imparlance  till  Trinity  terniy  and  the  de-  /^wry  in  diObU 
fendant  has  taken  upon  him  a*  full  defence  by  a  defendit  vim  et  in^  ijty  ofthcplain- 
juriam  quando^  ^c. ;  and  after   fuch  defence  he  cannot  plead  in  )^^^al^^pa^  * 
abatement  [a).  He  cannot  plead  an  outlawry  in  abatement  after  im-  iana  has  been 
parlance,  and  day  given  to  another  term  {b).     But  if  it  be  objefted  g'vcn  to  him. 
that  this  is  ^fpecial  imparlance^  I  anfwer,  that  he  cannot  after  a  fpecial  S.C  1  Lut.  5. 
imparlance  [c).  By  the falvo  is  only  intended  fuch  exceptions  as  the  ^*  ^'^'  Lut.». 
law  gives  to  the  writ;  not  privilege  of  Chancery,  &c.  The  words  of  *  [  444  J 
the  Jaho  are,  "  Salvo  Jibi  omnimodis  exceptionibus  ad  billam  prad. 
**  habuit  licentiam  interloquendi  adeandem  et  tunc  ad  refpondend.  £5fr.'* 
All  that  this  contains  are  exceptions  to  the  bill.     Outlawry  in  the 
plaintiff  is  not  an  exception  to  the  bill,  nor  an  anfwer  to  the  bill, 
but  to  keep  himfelf  from  anfwering,  and  that  is  contrary  to  the 
words  of  the  falvoj  for  thereby  he  is  to  anfwer  to  the  bill  {d).     After 
imparlance  a  man  is  eftoppcd  to  plead  outlawry  in  difability  (r). 
Here  he  admits  the  jurifui<5lion  of  the  court,  and  that  there  is  fuch 
a  perfon  who  fues,  and  after  fuch  an  imparlance  he  cannot  plead  ^'no 
"  fuch  perfon  as  die  plaintiff;"  for  that  is  admitted ;  and  fuch  plea 
ought  to  be  before  imparlance  (/).  The  falvo^  ^c.  is  only  to  the  form 
or  matter  of  the  writ  or  count ;  as  another  aiSlion  pending,  variance, 
jointenancy,  coparcenary,  tender,  and  rcfufal,  &c.     Alfo  at  the  day 

{a)    Year    Book,    8    Hen.  6.    pi.  3.  (0  See  Heme's  Pleader,  title,  «  Utli- 

TlioTipCon's  Plfjding5,  8,  9.  **  ga^y/*  3-  ^^^  Heme,  «<  Villcnastf,"  6. 

(^)  Yeir  Books,  35Hca.6.  pi.  36,  37.  (/;    By   Brian  jfajtcff  in  th-.-    Year 

22  Edw.  4.   pi.  36.  B  'Olc,  16  Edw.  4«  pi.  4.  Bro.  AIk.  •<  Can. 

(Cf  Ye.ir  nook,  22  Hc:\.  6.  pi.  7.  •*  tiauance,'*  7  ^  and  fee  the  calcof  Mark- 

(i)  Br»ok.  Abrid.  «*  E.loppd,**  14.  ham  v.  Pitt,  3  Leou.  105. 

Vot.  II.  F  f  of 
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Cawsm  Qf  the  imparlance,  ended  by  the  quando^  iffc.y  he  admits  him  of  ability 
-SuRiT.  again  ;  for  difability,  or  nonability,  are  the  fame  with  non-entityy  or 
no  ftich  perfon  in  rerum  natura ;  it  is  as  a  civil  death,  &c.  It  would 
n  Y  j^c  1  ^^  ftrange  after  an  imparlance  to  plead  **  nul  tiel perfonnt -y*  fo  would 
L  445  J  jt  be  as  ftrange  after  having  admitted  ♦  him  of  ability  by  the  quandi 
&c. ;  for  this  is  a  full  defence,  and  he  has  taken  upon  him  to  anfwer  [g]. 
He  who  pleads  to  the  perfon  (hall  defend  the  tort  and  force,  but  not 
the  damage,  &c.  vim  et  injuriam^  but  (hall  not  fay  qntindoy  i^c.  etfic 
videy  fays  that  book  {h).  He  that  pleads  to  the  perfon  (hall  not  make 
a  full  defence  (/).  The  defendant  defends  die  force  and  injury^ 
and  demands  judgment  if  he  fhall  be  anfwered,  becaufe  he  was  his 
villein;  and  mews  how,  &c.  ft  ftc  inde  that  he  (hall  not  make  a 
full  defence  when  he  pleads  to  the  perfon,  &c.  and  (hall  not  fay  thefe 
words,  "  qiiando^  &c,"  for  that  goes  to  the  damages,  and  is  a  full 
defence,  and  agrees  with  the  text  of  Littleton  (>f),  v/%.  That 
he  (hall  not  make  full  defence,  but  only  defend  the  force  and  in- 
jury, and  demand  judgment  if  he  {hall  be  anfwered.  In  BrooJt  {/), 
*'  Villenage"  is  pleaded;  there  is  only  a  defence  of  the  force  and 
injury,  and  demand  of  judgment  if  he  mall  be  anfwered  :  fo  Finch's 
Law  (m).  After  fpccial  imparlance  he  (hall  plead  to  the  writ  or 
count,  and  not  to  the  jurifdidtion  or  perfon.  For  precedents,  fee 
Raf.al  (?:).  An  fje6iment  venit  et  defendit  vim  et  injuriawj  t^c,  it 
dicit  qi4':d  querens  ej}  alien.  In  Coh  {o)  in  debt  the  defendant  venit 
et  dicit  quody  and  pleads  the  outlawry  in  difability.  In  Heme  (f)^ 
venit  et  dicit  quod^  &c.  in  the  fame  book  venit  et  dicit  (^),  and  four 
feveral  number-rolls  there  cited. 

Mr.  Po w ys  contended  that  "  the  defendant  vim  et  injnriam^^  i^c. 
implied  a  quando^  and  that  it  was  all  one,  and  cited  Rajlal  (r),  in  a 
FOR  ME  DON  quod  qiicrens  cfl  mouachus^  and  there  injuriam  quahds^^c. 
and  the  like  Rnjiai^  482.  and  the  like  Rajlal^  663.  and  in  Brown- 
low  (j). 

But  THE  Court  infifted  that  quando  did  make  Tifull  defence^  an^ 
then  the  plea  was  too  late.    And  the  judgment  was  affirmed  (/). 

{g)  Bro.  Abr.    **  Defence/'  xi.  Year       365.  where  in  debt  upon  an  efcape  afta 

BooJc,  35  Hen.  6.  pi.  I2.  execution,  the  dcrcndant   appeared  «  dt- 

{b)  fend'it  vim  ft  wjurhm  fj/arufo^  &c.  ar.4  Jm- 

(;)  Bro.  Abr.    "  Defence,"  20.  Year       parled  fpecially ,  and  the  Court  held  thtt 

Book,  20  £d\v.  3.  pi.  36.  this  was  not  a  full  defence.     But  ia  the 

(*)  Sea.  195.  cafe  of  Trundal  v.  Trowcll,   StJles,  175. 

(/)  Bro.  Abr.  **  Defence,"  20.  thefe  words  are  hdd  to  make  a  fult  de- 

[m)  Finch,    b.  4.    ch.   **  of^Continu- 


fence)  and  in  Britten  v.  G radon,  j  Ld.  Rjv. 
117.  it  is  held,  that  a  defendant  cannot  plcii 


*«  anccs,"  p-»gc435.  n?*  >t'*'"'«io>fn«  a  defendant  cannot  plcii 

(17)  Radars  Entries,  25a.  in  difability  of  the  perfon  after  a  fulU«> 

\o)  Co.  Ent.  159.  fence:  and  faid  to  be  now  fettled,  in  tfc« 

{j>)  Heme's  Pleader,  3,  cafe  of  Thompfon   v.    Stockdale,  Hi:*»T 

(^)  Heme's  Pleader,  6.  term,  23  Geo.  3.  that  in  aU  dilatory  p'-eu^ 

(r)  RnilaPs  Ent.  36S.  pi.  !•  except  tuch  as  go  to  the  jurifdi^tioool  the 

!j)  I  Btov/nl.  15.  court,  z  full  d^ftnct  muft  he  made. 
/}  &ec  ClaphiQ  t,  Leathall^  Hardre% 


Dawlinf 
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♦  Dawling  againft  Wcmntn.  Cafe  401. 

*  [  446  3 
CL ANDER,  That  whereas  die  plaintifF  was  a  pious,  ju(^,  &c.  An  aaion  wiu 
the  defendant  did,  to  fcandalize  him,  make  a  falfe  and  fcandalous  J^^^'*  ^^ffi!f"" 
affidavit  in  Chancery,  in  which  were  many  felfe  and   fcandalous  maiciSt  caufc 
words,  &c.    And  that  afterwards /^/r  ^/V,^;!;?^,  ^f'/<7^^,  of  his  further  in  Chancery, 
malice,  he  fpoke  other  falfe,  fcandalous,  &c.  and  verdi£b  for  the  S.  c.  3  Mod. 
plaintiff*,  and  entire  damages  given.  ^^h 

And  on  motion  the  judgment  was  arretted,  becaufe  an  a6iion  will  f  uo*.*©?. 
not  lie  for  a  falfe  oath  m  Chancery,  &c.  x  Bac  Abr/67* 

Judgment  for  the  defendant.     See  Harding  v.  Bodman^  Hutt.  1 1, 
find  Eyres  v.  Sedgwick^  Cro.  Jac.  601. 


2PeerWmti4o6. 


Blanchard  againji  Dyer,  Cafe  402» 

DEBTyir  rent  brought  by  the  plaintifF,  bring  a  tenant  in  One  tenant  in 
common  with  !•  S.  of  die  lands  demifed,  for  a  moiety  of  the  common  canna< 

_.^„-.  "^  '  bring  debt  for 

^^"^*  his  portion  o£ 

And  held  that  it  does  not  lie,  according  to  LittUtm^s  Hxtjfe^.  CrorjM  aii. 
316.  becaufe  it  is  in  the  perfonalty.  i  si'd.  49. 

Cro.  £li9k  401. 

Sp  held  bv  THE  WHOLE  CouKT  upon  debate  on  motion  in  ar-  3  Bac.  Abr.ix;. 
reft  of  judgment.  ♦  ^^"'  »Hi. 

Macbeth  asainji  Cobb.  Cafe  403^ 

Michaelmas  Term^  36  Car.  2.  Roll  48. 

ACTION  of  debt;  the  defendant  pleads  one  of  the  common  A  letter  o/ricaict 

^^  letters  oflicence^  under  the  hand  and  feal  of  the  plaintiff,  whereby  S'^cn  to  adcbtor» 

he  gives  the  defendant  liberty  for  three  months,  and  covenants,  ^orto^^olfft 

that  if  he  fliould  fue  or  moleft  him  in  that  time,  the  defendant  him  fo?*th^ree 

ihould  be  acquitted  of  the  debt;  and  that  he  did  fue  him,  &c.     The  months,  is « 

plaintifFdemurs.  "ttr 

The  queftion  was,  Whether  this  amounts  to  a  releafe.  Raym.4s% 

*  Jones,  15s. 

And  held  by  the  Court,  that  it  being  under  feal,  and  the  plain- 
tift's  own  agreement,  it  was  not  barely  a  covenant^  but  a  reUaJe  upon 
condition* 

And  accordingly  judgment  was  given  for  the  defendant  {a). 

{a\  But  fee  the  cafe  of  Heithcote  and  fitisfaaion  of  their  refpeaive  debts,  to  be 

•thers  V.  Crookfiianks,  Trinity  term,  ^^  paid  in  a  reafonable  time,  cannot  be  plea^d 

Ceo  \    where  it  is  determined  that   aa  loan  adtion  brought  by  one  of  the  credi8»rs 

agreement  between  a  drbtor  and  his  credi-  to  recover  hit  whole  dcma«d.    ^  Term 

tora.  that  thcv  will  accept  a  coropoatipn  in  R^P*  a4- 

Ff  a  Mafoa 
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Cafe  404.  *  Mafon  againji  Smith. 

•  [  447  ] 

Simony.  D  ROHIBITION  prayed  to  the  ecclefiaftical    court  there   for 

Ante,  167.  fimony^  it  being  in  order  to  deprivation. 

Adpurnaiur. — Vide  infra. 


Cafe  405.  Dennis  againji  Efhley. 

•«  ^cdcumr'  u  "D  EPLEVIN.     Motion  in  arreft  of  judgment,  for  that  there  was, 
t^t  "Ud'-^'-f  Vr  *"  ^^^  declaration,  no  exprefs  averment  of  the  taking,  but  only 

orVcit.   *"         by  a  quod  cum^  which,  in  trefpafs^  is  naught;  though  in  cafe  or  dibt  it 
Antr,  27.  295.    be  well  enough. 


%  wiir.  203. 


Ordered  to  ftay  till  moved  on  the  other  fide. 


Cafe  406.  ^^^"^'^  ""^'^'^'fi  Gabard. 

Non  ttevaflavle  ON  a  fp^cial  iflue,  after  verdift,  IT  was  held  naught,  for  the 

'tfi  o/u/o".  ill.  ^^  defendant  to  fay  "  mn  devaftavit  ad  vaUrJ*  as  the  plaintifF 

Cro.  Car.  84.  j^^^j  allcdgcd ;  becaufc  he  did  not  fay  nee  aliquam  inde  parcel,  for  if 

ftTcnDRcp.lee'  part  were  wafted  the  plaintiff' (hall  recover  fo  much,  as  well  as  on  a 

4TcrmRep.558.  pUnc  adminifiravity  if  aflets  be  found  to  part  of  the  debt. 
3TermRep.643. 

Cafe  407.  The  King  againji  Sparkes. 


Error  on  India.  Devon.  ^    T\OMINVS  rex  mondavit  cu/iodibus  pacts  fua  in 
went,  lor  ufing  -»->'  ^^,;,,  Devon,  ac  jujliciariis  fuis  ad  diverj.  felon. 

Shan'iH'iic'li.     tranfgrcJftoTi.  et  alia  malefaSia  in  eodem  com,  perpetrat.  audiend.  et 


turgy,  Jcc.  terminand,  affignat.  breve  fuum  claufum  in  h^c  verba  Jfl  Devon.^ 

S.C.  3Mod.78.  Carolus  Secundus  dci  gratia  Jlnglia^  Scotiay  Franciay  et  Hi- 

bemia  rex  fidei  defenfor^  l^c.  cujiodibus  pads  fua  in  com.  Devon,  ac 

jufiiciariis  fuis  ad  divcrf  felon,  tranjgrejjion.  et  alia   malefaSla  in 

eodem  com.  perpetrat,  audiend,  et  terminand.  ajpgnat.  et  eorum  cuilibit 

•'•  ^  ^  de  NoRTHLEiGH  in  com,  Devon,  cler.  pro  quibufdam  tranfgreffon, 
et  contempt,  contra  formam  flatut,  pro  uniformitat.  commun.  precaticn. 
-etfervit.  in  eccUfta  et  pro  admin tfi ration,  facrament.  edit,  undt  in* 
diSiatus  cjl  etfuperinde  per  quondam  jurat  am  patria  capt.  coram  nobis 
convi^f,  fji  ut  dicitur  error  intervenit  manifejlus  ad  grerue  damnum 
ipfius  RlCHAKDif cut  ex  querela  fua  accepimus  Nos  errorem  ft  quis 
fuit  modo  debito  corrigi  et  eidem  RiCHARDO  plenam  et  celerem  jufii- 
tiam  fieri  volentes  in  hac  parte  vob.  mandamus  quod  Ji  judicium  inde 
redditumjlt  tunc  record,  et  proceff  prad,  cum  omnibus  ea  tangen.  mhh 
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fubftgillts  vejiris  vel  untus  vejtrum  dlftlnSie  et  aperte  mittatts  et  hoc     Thi  KfNo 
breve  it  a  quod  ea  habearnus  a  die  SanEli  Martini  in  quindecim  dies      -     *'* 
ubicunque  tunc  fuerimus  in  Anglia  ut  ir^peSf.  record,  et  procejf.  prtrd.        'ark«. 
ulterim  inde  pro  errore  illo  corrigend.  fieri  faciamus  quod  cte  jure  et 

feeundum  legem  et  confuetud.  regni  noflri  Jngliafuej  it  faciend.  tejie 
ME  IPSO  apud  Weftm.  il  Novemb,  anno  regni  mjtri  36. 

Which  being  returned  and  difcontinued  by  the  demife  of  the 
king  (as  was  conceived)  A  writ  of  error  coram  nobis  was 
brought. 

The  record  was:  Mbmorand.  quod  ad  generalem  quarterialem 
JeJJion.  pads  domini  regis  tent,  apud  Castrum  Exon.  in  et  pro  com. 
frad,  decimo  quinto  die  Julii  anno  regni  domini  Caroli  Secundi  dei 
gratia  Anglia^  Scotia^  Francia^  et  Hibernia  regis  fidei  defenfor\  ^c. 
iriceftmo  fexto  coram  Johanne  Beare,  Johanne  Northcote, 
JoHANNE  Quick,  et  Hugone  Stafford  arm.  ac  aliis  fociis  fuis 
jujlic.  di£f.  domini  regis  ad  pacem  in  com.  prad.  confervand.  necnon  ad 
dive rf,  felon,  tranfgrejfi  et  aL  malefaif.  in  eodem  com,  perpetrat.  au^ 
diend.  et  terminand,  ajjignat.  per  facrament,  duodccim  jurator,  pro^ 
borum  et  legal,  hom'in,  com,  prad.  jurat,  et  onernt,  ad  inquirend.pro  " 

eUSio  domino  rege  et  corpore  com.  prad.  exijiit  prafentat,  quod  Ri- 
CHARDUS  Sparke  de  NoRTHLEiGH  in  com.  prad,  cLricus  cxijlens 
reSlor  minijier  five  vicarius  ecclefiia  parochialis  de  Nortbleigh 
prad.  in  com,  prad.  et  veram  examinat.  in  eadem  tar.  ajfumens  decimo 
tertio  die  Julii  anno  regni  domini  nofiri  Caroli  Secundi  dei  gratia 
Anglia^  Scotia^  Francia^  et  Hibernia  regis  fidei  defenjor\  ^c.  36.  ac 
diverfis  aliis  dicbus  et  vicibus  apud  Northleigh  prad,  in  com.  pradi 
machinans  et  intendens  derogare  et  deprivare  convenient,  et  necejfixtm 
$rdin.  ritus  et  modum  Anglice  the  meet  order,  manner  and  falhion 
commun,  et  aperta  precationis  appunSiuat.  habend.  et  tcuend.  in  om--^ 
nibus  ecclefiis  parochial,  et  capellis  infra  hoc  regnum  Anglus  fpecificat. 
in  quodam  libro  *  intitulat,  '*  The  Book  of  Common  Prayer  and  Ad-  *  [  449  ] 
*'  minifl ration  of  the  Sacraments,"  eodem  decimo  tertio  die  Julii  anno 
fuprad.  exiflent,  aie  dominico  ac  diverfis  aliis  diebus  dominicis  praantea 
in  tempore  divini  firvitii  ante  meridiem  ejufdem  diei  ac  alior.  eorundcm 
dominicor,  dierwn  prad,  in  ecclefia  parochiali  de  Northleigh  prad. 
habit,  adtunc  et  ibid,  vi  et  arnus^  ifc.  voluntarie  et  illiciti'  quafdam 
alias  preces  quam  commun,  precat,  prad.  in  eodem  libro  intitulat.  *'  The 
*'  Book  of  Common  Prayer,"  nt  prefertur  ac  alio  modo  quam  per 
eundem  appuntluat,  fuit  paUwi  publice  voluntarie  et  illicite  dixit  ka^ 
huit  et  repetiiit  et  ufus  fuit  ftparalibus  ligcis  dicfi  domini  regis  ad^ 
tunc  et  ibidem  prafintibus  in  contempt,  dit'h  domini  reg's  nunc  in  ma^ 
lum  exemplum  cmnium  alior.  fubditor,  dii^i,  domini  regis  in  hujufmodi 
cafi  delinquent,  contra  for  mam  fidtut,  in  hujifnodi  caju  edit,  et  provif. 
tic  contra  pacem  di^,  domini  regis  nunc  cot  on,  et  dignilat,  Juas^  sJc. 
^'Super  quo  pnrccpf.  futt  vicecom,  com,  prad.  per  eandem  cur,  quod 
non  omitteret^  i^c,  quin  venire  facerct  eundem  Richardum  Sparke 
md  refbondend\  ^c,  pofteaq\  fciUcct  prad.  decitno  quinto  die  Jtdii  anny 
^6.  Juprad.  coram  prafat,  jufticiav.  venit  Richard,  Sparke  m 
fropria  perjonafuq  ft  habito  audita  indUlanunt.  prad,  dixit  quoa  ipfc 

i?  f  3  wn 


>fe  ^o^n  ,mTlO^  rt^^w  Jo  deprivation- 
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ThbKiss  non  ejl  inde  culpahtUs  et  de  hoc  pon.  fe  fuper  patrianty  et  HvCO 
CfAXKEs.  Vaughan  arm,  adtunc  et  ibid,  exijlem  cleric  us  pads  com.  pntd,  qtd 
pro  domino  rege  ffquitur  in  hac  parte  fimiUter  idio  ven.  inde  jurats 
coram  jufticiariis  dill,  domini  regis  adpaccm  in  com.  prad*  confervandm 
ac  ad  aiverf.  felon,  tranfgrejf.  et  aV  malefa^a  in  eodem  com.  per^m 
petrat.  audicnd.  et  terminand.  ajjign.  ad  general.  quarteriaL  feJJioK^ 
pacts  dom.  regis  tent,  apud  Castrvm  Exon.  in  ^t  pro  com.  pretd. 
die  Alartis  pojl  fejium  SanSfi  Afichaelis  Archangeli  tunc  proxinu 
futur.  exijlen.  feptimo  die  O^obris  anno  regni  di£f.  dondni  regis  nunc 
tricefimofuprad.  et  quij  iffc.  ad  recogn\  ^c.  quia  tam^  &V.  ielem  dies 
datus  ejt  tarn  prafat.  HuGOKl  Vaughan  qui  fequitur^  Wr.  quam 
prafat,  RiCHARDO  Sparke  ad  quam  quidem  generaL  quarteriaL 
fejjton.  pads  domini  regis  tent*  apud  Castrum  Exon.  in  et  pro 
com.  trad,  feptimo  die  O^obris  anno  regni  did.  domini  regis  nunc 
36.  fuprad.  coram  Johanne  Be  are,  Johanne  Northcote, 
JoHANNE  Quick,  and  Hugone  Stafford  ac  al.  fociis  fmz$  jufli* 
ciariis  did.  domini  regis  ad  pacem  in  com.  prad.  conferuand.  ac  ad 
diverffelon\  ^t.  venit  tam  prafat.  Hugo  Vaughan  qui  fequitur^ 
^c.  quam  prafat.  Richardus  Sparke  in  propria  perfona  fua  et 
jurat  ores  jurat,  prad.  per  Johanne  M  Kelland.  arm.  vicecmu 

*  C  45^  J  com.  prad.  ad  *  hoc  retornat.  impanellat.  et  exa&.  viz.  TV.  L,  l^c. 
probi  et  le gales  homines  conu  prad.frniilit.  venerunt  qui  ad  veritat.  de 
prajnijps  dicetid.  eleSii  triat.  et  jurat,  dicuntfupef  facr*um  fuum  quod 
prad.  Richardus  Sparke  culpabilis  efl  de  tranfgref  et  contempt, 
prad.  in  indi£iament.  prad.  fuperius  fpecificat.  modo  et  forma  prout 
per  indtdament.  pra:d.  fuperius  verfus  eum  fupponitur fuper  quo  vifs 
et  per  cur.  hie  plcnius  ititt  lle^ts  omnibus  etjirgulis  precfniffis  confide" 
ratum  ejl  quod  prad.  RichArdus  Sparke  forisfac.  et  deb.  etfih. 
dido  dom.  regi  pro  tranfgr.  et  contempt,  prad.  centum  marcas  et  f 
prad.  Richardus  ^?AKViZ  fummam  cent,  marcar.  per  ipfum  in 
forma  prad.  domino  regi  fori  sfad.  non  folvet  prout  folvi  debeat  qutd 
tunc  prad.  R.  S.  non  folvens  prad.  fummam  cent^  vearcar.  in  forma 
prad.  capiatur  ad  fatisfaciend.  dido  domino  regi  de  fine  fuo  pradid. 
tccaftone  tranfgref  et  contempt.  pradid\  &c. 

The     case. 

An  indiAmcnt  Error  to  revcffe  a  judgment  given  at  the  quarter  fefEons  rf 

iE:?r.^'f  2?and  ^^^  P^^^^'  *^^^^  ^"^^  the  county  of  Devon^  fcr  the  payment  of  one 

13  &  i4C«r.  2.  hundred  marks  fine  againft  the  defendant;  he  bein^  there  convidcd 

c.  ^  for  ufing  by  verdift  on  art  indictment,  for  that  being  minifter  or  curat;  of 

other  than  t'.:c  f^^^  ^    i        j^^  jjj  ^^  ^^  Lord's  Day,  uie  other  prayers  than  ac- 

€emmon  prayer t.  *-  ..  m      %4 

RclIAbr  222    ^^^J^"g  ^^        "^"^  BOOK  OF  COMMON  PRAYER,  &C.  ' 

iH^awU'.c.u.       Several  errors  were  aCigned  upon  record,  as  that  the  juftices  of 
1  Ld.  Ray.  347.  peace  had  no  cognizance  of  the  offence,  &c. 

a  W  JUy.  ic  39.  But  the  errors  infted  upon  by  Mr.  PotLEXFEN  and  myself,  of 
counfel  for  Richard  Sparke  were  thefe. 

y  iiJ^sTs  That  the  juIUces  of  the  pea^e  have  no  jurIi21idion  of  thi» 

crimen 
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crime,  it  being  a  mw  offence  created  by  ftatute,  and  none  but  juftices  T«e  Kin© 
oi  9yer  and  terminer^  ov  judges  of  afftze^  could  examine  and  punifli  Spaikes. 
thefe  offences;  as  by  I  Eliz.  r.  2.  /  17. 

To  which  it  was  anfwercd,  that  they  had  a  power  given  them  by 
23  Eliz.  c.  I. 

Then  another  error  was  allcdged  in  the  judgment,  that  if  A/«<  cannot  be 
on  the  ftatute  of  2  and  3  Edw*  6.  c.  i.  the  firft  offence  is  forfeiture  of  »"^p<^fc<*  under 
the  beft  benefice,  and  imprifonment  for  fix  months,  and  on  i  Eliz.  fc"^bhf ^'^  ^^' 
c.  2.  it  is  the  like,  but  in  no  fort  fincable ;  which  was  agreed.         tMal^fJf' 

But  Mr.  Co^^roii  for  the  profecutor  urged.  That  this  was  an  Anindiamcnt 
offence  againft  the  14  Car.  2.  c.  4.  where  there  is  a  general  pro-  wli  li-'on  a*" 
hibition,  not  to  ufe  any  other  form,  and  then  a  fine  may  be  fet.  prc^hibUory  cUuft 

in  a  ftatute, 
See  Rex  V  Marriott,  i  Show.  398.  4  Mod.  144, 

♦  To  that  WE  anfwered,  that  this  indiftment  could  not  be  made  Anindiamcnt 

good  upon  that  law,  becaufe  it  does  not  fet  forth  what  the  prayers  ^^  "^»"«  aoo- 

were  that  we  did  ufe,  fo  that  non  conflat  to  the  Court,  though  it  might  j!j!y^*ihan^thaj 

to  the  jury,  that  they  were  different  from  die  Book  of  Common  prefcribcdby  * 

Prayer.  '  E''*-  c-  »• 

^  m«ft  ftate  that 

Which  objetlion   Herbert    Chief  Jufjice    and    Holloway  i^^asufcdw. 
took,  faying  that  it  might  be  a  prayer  before  fermon,  and  yet  he  might  com.-^on'^prayef. 
ufe  the  common  prayer  (and  fo  in  truth  the  fadt  was)  and  there-   •  r  ^^r   i* 
fore  they  held  it  n-^  offence,  unlcfs  it  had  been  allcdged  that  he  did        1-  +5     J 
not  read  the  common  prayer. 

But  Wythe KS  JujUcc  hafitaviU 

I'hen  I  URGED,  that  in  truth  they  could  bring  this  indi*£lment  «...     -^ 
within  none  of  the  ftatutes  concerning  thefe  matters,  but  if  they   241' 
infifted  on  this  of  the  14  Cur.  2  c*  4.  then  the  ftatute  23  £//s.  c.  i,   2  Leon.  5. 
which  gave  the  juftices  a  jurifdidion,  could  not  reach  this;  which 
as  they  themfclves  cor.tcnd,  is  an  offence  made  by  a  fubfequcnt  law, 
W2.  14  Car,  2. 

Cory  TON  not  being  ready  to  anfwer  this, 

Wythens  Juftue  faid.  Let  it  be  rcvcrfed  for  that,  and,  fay« 
the  Lord  Heri5£RT,  for  the  other  too. 

And  fo  we  had  judgment  revcrfed. 

Note,  This  was  a  malicious  profecution,  for  it  was  only  a 
prayer  in  the  pulpit,  and  tiij  co.iunoa  prayer  was  conftaml/ read, 
and  ic  h.id  a  f.;cj  accoidin-Iy  j  {ox  no  doubt  if  it  had  bjcn  an  of- 
fc.icc  v/ithiii  i:iis  wil  (;f  1:11  f n'mity,  the  julficjs  would  Mavo  had 
coiiufance  o^  it ;  f.)r  by  the;  f.vcnty- fourth  fjciion,  all  ftatutes  con- 
cerning the  former  book  of  :^iecn  Elizai^thy  arc  enacted  to  be  in 
force  as  to  this  book  now  ufcd. 

This  profecution  alarmed  moft  rf  the  clergy,  but  the  Lord  Chief 
Juttice's  opinion  gave  thc.ii  fatistio^ioui  whic.i  in  truth  was  foundt J 
en  a  great  dotl  of  rcafoiu 

£f4  But 
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The  Kin.g  '        gut  in  truth  the  defign  of  the  a^  of  uniformity  in  that  prdiibitio0y 
Spa«xe8«      ^^^  ^^  make  a  deprivation,  &c.  and  not  a  temporal  offence,  or  fub- 

jeft  the  party  to  an  indiftment  (^^)• 

(«)  See  I  Win.  &  Maxy,  c.  i8.  f.  Z. 


Cafe  408.  •  Rous  and  his  Wife  againji  White. 

In  the  Court  of  Chancery. 

If  twojomte-  nPHE  cafe  was,  A.  and  B.  take  a  leafe  from  ChriJI  Cburcb  /&- 

naots  of  a  term  J.    fpttal^  to  them  two  for  a  long  term  of  years ;  and,  by  articles 

inrran*agreel  between  them,  it  was  agreed,  that  there  (hould  be  no  advantage 

nent  that  no  taken  of  furvivorfliip,  but  that  whofoever  died  firft,  his  executor, 

w^^^^  f^c^  adminiftrator,  or  affignee,  (hould  have  and  enjoy  the  Intcrcft  of  the 

VivorA?^,**but"'"  party  fo  dying.   Then  B.  by  will  devifed  her  moiety  to  C.  and  D. 

that  whoe\er  her  two  daughters,  paying  twenty-five  pounds  a  year  to  J.  S.  out  of 

aicd  firft  his  cjc-  ^^  profits,  tSch  twelve  pounds  ten  (hillings. 

ecu  tor,  aim  mi.  ^  »,  ^ 

fi"?''(houu'  Upon  a   demurrer  before    North  Lord  Keeper^   I   argued, 

enjo^  the  imc-  that  z  jointenancy  may  be  of  a  chattel,  and  that  this  creates  onc}  for 
reft  of  the  party  they  come  to  it  by  one  and  the  (ame  joint  means  and  title;  and 
of'thci:  dctifer  ^cr^f'^re  C.  dying,  D.  ought  to  have  the  whole  moiety  by  furvivor- 
Ills  moiety  (hip.  The  devife  here  is  the  original  of  both  their  intcre(ls ;  the  e(hite 

t )  A.  and  B.  of  both  is  the  fame.  If  it  was  in  a  deed  it  would  be  no  great  queftion, 
dr^nThc^'a  -  ^"^  '"  ^  dcvifc  it  muft  be  fo  too,  unlefs  there  be  words  of  feveralty, 
ing  ^.25.  a  or  the  teftator  had,  fome  way  or  other,  declared  his  intention  that  they 
xear  out  of  the  (hould  take  and  hold  by  moieties,  of  which  here  is  none  ;  -no  words 
fh^m  ^^fzl'io^,.  "  divided,  or  to  be  divided ;"  or  the  like  :  and  the  words  ^  paying 
i^^^/v,  if  the  *  "  twenty-five  4)ounds  yearly  out  of  it,"  alters  not  the  cafe,  for 
two  children  that  is  an  incumbrance  on  the  whole,  and  the  fubfequent  words, 
moifiyin  oin-  ''  ^^^^  twelve  pounds  ten  (hillings,"  are  only  explaiiatory  of  the 
tenancy.  former,  and  will  make  no  difference ;  for  it  is  no  more  rfian  de- 

C0.LiLi82.281.  clarative  of  what  is  implied  in  the  former  word?,  on  which  the 
5  ^^  9«  law  would  have  direfted  the  fame  thing,  vix.  that  each  (hould 

*  *'"•  55  •  jjgjjr  hgj.  portion  or  fliarc ;  it  is  no  declaration  of  the  teftator's 
intention  how  they  (hould  take,  but  barely  dircds  how  that  an- 
nual Aim  (hould  be  paid ;  and  the  party  to  whom  die  (ame  is 
payable,  (hould  have  die  whole  out  of  the  houfes,  though  one 
had  releafcd  or  afligned  to  her  companion ;  and  the  houfes  would 
(tand  chargeable  with  the  whole  twenty-five  pounds,  as  an  incum- 
brance on  them  into  whofe  hands  foever  they  come,  whether  adignee 
w  1     ^^  fu rvivor  ;  it  not  being  a  perfonal  charge,  *  condition,  or  penalty 

L  453  J  on  the  devifees,  but  laid  upon  the  houfes,  and  to  be  and  i(rue  out  of 
the  rents,  iflucs,  and  profits  of  the  term.  And  fuppofing  it  only  an 
equitable  intere(t  in  EUzaheth  WhitCy  the  mother  and  teftatrix,  and 
(he  dcvifes  it  thus ;  that  will  not  alter  the  cafe,  but  furvivor(hip  (hall 
take  place  there  as  well  as  in  a  cafe  at  law.  Survivor(hip  is  not  fo 
unconfcionablc  a  thing  as  to  be  excluded  out  of  all  equitable  e(hites, 

(or 
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for  the  benefit  thereof  is  equal  to  both,  and  die  contingency  is  alike, 
and  (he  might  have  furvived  my  client,  as  well  as  my  client  might  have 
and  hath  furvived  her ;  fb  that  there  is  no  hardfhip  in  the  cafe  on  any 
pretence  of  inequality.  Survivorfhip  is  a  title  allowed  even  in 
debts,  and  cbntradb,  and  obligations  and  recognizances.  If  they 
had  been  joint  purchafers  for  a  valuable  confideration,  paid  by 
them  Jhare  and  (hare  altke^  there  had  been  more  colour  of  equity, 
becaufe  by  the  cafualty  the  executor  would  have  loft  both  the  inte^ 
reft  of  the  term  and  the  money  too,  which  otherwife  would  have 
come  to  the  perfonal  eftate,  and  have  been  aflets  to  have  paid  debts ; 
but  here  are  no  debts,  pretended,  and  all  is  gratis  given  to  them  by 
the  free  good  will  of  the  teftatrix,  and  they  muft  take  it  in  fucn 
manner  as  the  law  dire£ls  i^pon  fuch  a  will.  And  it  cannot  be  thought 
that  (he  defigned  any  otherwife;  for  if  the  intention  had  been  to 
have  given  fcveral  moieties,  it  would  have  been  fo  exprefled,  for  fhe 
knew  the  difference  between  a  jointenancy  and  a  tenancy  in  com- 
mon ;  ftie  was  conufant  of  the  right  of  furvivorftiip,  as  is  apparent 
by  the  wording  of  the  will,  for  (he  there  recites  her  power  to  difpofe 
of  her  intereft,  although  1)ut  a  jointenant,  which  was  by  an  original 
agreement  at  the  time  of  the  purchafe  of  the  leafe  from  the  hofpital ; 
and  if  ihe  had  intended  her  legatees  fhould  have  had  the  fame  power, 
(he  would  have  faid  fo. 

On  the  oth£R  side  itwas  in/iJ{e4^xiaX>y  in  equitable eftates,  fur* 
vivor(hip  ought  not  to  be  allowed!,  it  being  againft  all  equity^  that 
one  fliould  go  away  with  the  whole. 

*  To  which  Lord  North  replied,  that  he  knew  no  inequality  in    •  [  454  J 
the  thing,  nor  any  reafon  againft  it.    But  however, he  would  not  de- 
clare any  opinion  therein  of  a  fudden,  and  therefore  would  referve  the 
benefit  thereof  to  the  hearing. 

But  the  cafe  was  afterwards  compounded 


Venners  againji  Allen. 

PROHIBITION.     The  defendant  libelled  againft  my  client  in 
the  court-chriftian,  for  defamation  by  thefe  words,  "  You  are 
<^  a  rogue  and  a  rafcal,  and  have  hired  fellows  to  fwear  fidfe.*' 

I  MOVED  for  a  prohibition^  for  that. 

First,  They  are  words  of  heat  and  paffion,  and  therefore  a  prohi- 
bition ought  to  go  upon  that  ;.ccount. 

And,  Skcondly,  If  they  fliould  not  be  deemed  words  of  anger, 
but  advifcd  and  malicious,  then  they  ought  not  to  have  conufance  of 
them,  becaufe  they  import  an  offence  againft  a  ftatute-law;  and 
where  no  fuit  lies  for  the  principal  in  their  court,  there  no  libel  can 
be  for  defamation  in  the  charge  of  (uch  an  otYcjice. 


Caie  409. 


A  rihtt  will  not 
Tie  in  the  fpiri- 
tual  court  for 
faying  **  you 
**  are  a  rogoe» 
«  and  have 
**  hired  fellows 
««  to  fwear 
"  falfe,"  for  it 
is  punifliable  by 
5  £li»<c.9. 


.And  we  bad  a  prohibitioru 


The 
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Cafe  410;  The  King  agapffi  Ford. 

An  uidiament    IMDICTMENT  at  the  quartcT-feffions  in  the  coantf  of  Hgvtm, 
£^fnt^?dgn      ^^^  ^  aflault,  and  taking  away  a  hand-giuu  Being  removed  hither 
•r  4x»r  Cfc'"'^'*    ^y  certisrariy 
witlioocfa>iD5  /I    •      ,  r 

ffe/r/f  or  /ii«  I  MOVED  to  qualh  It :  becaule. 


1% 


First,  In  the  caption  it  was  in  the  "  thirty-fixth  of  king  Charle^^ 
and  did  not  (ay  thejirji  or  thefuondj  and  ib  it  might  be  bef^e  the  o& 
fence :  aiid  being  (aid  ^  if/nf^  Charles^*  without  any  addition,  itfluxild 
rather  be  intended  king  QjorUs  thtfirji^  ratione  pracedentia. 

An  iflaiAmcat        SECONDLY,  After  the  ^  juratores  fuper facranuntumfuum  frggdJ* 

•mining  '« ^«-  it  waiitcd  the  word  praftntantj  and  fo  was  naught. 

/«!••  is  b^ 

Aodr.  i-.o.  And  upon  diat  account  it  was  qualhed. 


Cafe  41 1.  *  The  King  againjt  Foot  and  others. 

•  [  455  ] 

An  jndiamcnt  T  NDICTMENT  for  breaking  and  entering  a  park,  and  for  hunting 
for  breaking  a  ^  and  killing  fellow  deer  of  the  price  of  forty  (hillings  of  the  goods 
.ark,4nd  kUHng  ^^  chattels  of  the  afortfaid  Richard  Strode. 

deer,  the  goods 

t'^^        I  moved  to  qualh  it. 

Ut&l^^'  First,  Becaufe  it  concluded  contra  fsrmam  Jlatuti  2nd  diereforc 

naught,  becaufe  there  is  no  ftatute  againft  breaking  the  park,  but 
"*  ^*  only  againft  chafing,  hunting,  and  killing,  &c.  {a) 

Secondly,  It  was  faid  a  deer  "  the  goods  and  chattels  of,  &c/* 
which  could  not  be  unlefe  lame. 

But  without  any  anfwer  to  my  exceptions  the  Court  refufed 
to  quaih  it,  and  bid  us  to  plead  or  demur. 


(«)  See  5  Ceo.  u  c.  iS*  aad  i6  Geo.  3.  c.  30. 


Cafe  41a.  I'he  King  againft  the  Inhabitants  of  Limehoufe, 

Anlndt^lment  DRESENTMENT  at  a  court-lcet,  for  not  repairing  a  certain 

t^X^^'  Imovcdtoquafhit. 

w^ndoMd  Ic-"^^  .    First,  Becaufe  it  faid  "  Radney  Stairs^  in  Limehoufe  aforefaid, 

fore.  in  tfic  County  aforefaid,"  and  Limehoufe  is  never  named  before, 

lo"d'\hcfughTh«  .  Secondly,  The  amerciament  is  of  twenty  pounds  upon  the  inha- 

pincc  when'  ii  bluuiis  cf  ihc  hawlct  **  afoiefaid,"  whereas  there  was  no  hamlet  before 

-|u||^da  mentioned  i 
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mentioned;  nor  is  Limeboufe  any  where  fo  ftyled  in  the  whole  pre-    '^^^  ^^^^ 
fi^ntment,  and  it  might  be  meant  WhiU-'Chafei^  where  the  court  wa$  i^t%K%it^wm 
held,  as  well  as  Limihoufe.  or 

Lxiflaoviji. 
Thirdly,  The  year  of  the  king  when  the  prefentment  was  is  Yearoftheking 
in  figures.  mfgunu 

Fourthly,  It  fevs  that  it  was  taken  at  the  parilh  of  White^Ghapely  ]^f^"^^^ 
in  the  county,  and  alfo  within  the  manor  aforefaid, and 6>  docs  not  fay  w^tn^lSonOk^ 
in  what  county,  and  perhaps  the  tnanor  extends  into  two  counties,      good. 

The  Court  however  would  not  quafli  it,  becaufe  it  was  for  not 
repairing  the  highway. 

•  The  King  againji  Salter.  Cafe  413. 

^    ^  •[456] 

TNDICTMENT  againft  the  defendant  at  die  feffions  for  the  j[ufticc«  at  fef. 
county  oi  Devorty  for  that  he  being  an  evil  man,  &c.  and  confpir-  ^ions  cinnottry 
ing  to  aggrieve  one  Landy  pretended  that  he  had  broke  his  arm,  and  )l^^f^7^^^ 
accordingly  counterfeited  the  fame,  and  upon  that  pretence  refufcd  to  unde/SecoSl 
feek  his  living  by  any  labour,  and  exhibited  a  complaint  againft  him  n»iifion«fi,6f 
to  the  jufticcs  of  the  peace,  &c.  and  it  was  (quashed  upon  my  ^*^* 
motion,  as  a  matter  not  indidable. 


Cafe  414. 


Porter  againft  Culmore^ 

EaJIer   Term^  36  Car.  2.  Roll  353. 

T^EBTonabond  in  quinquigint.  liiris,  in  which  the  condition  a  bond  for  quiet 
-*-'  was  that  if  the  plaintiff  fliould  quietly  and  fafely  enjoy,  &c.  cBjoy  ment  ia 

the  penalty  of 

The  qucftion  was,  whether  this  were  a  good  bond,  the  plaintiff  fninftugha,  litrk 
having  declared  in  debt  for  five  hundred  pounds.  "  «*^' 

Argued  that  it  was  well  enough,  according  to  the  cafe  of  Walter  2  Roll  Abr. 
V.  Piggoty  [a)  where  the  bond  uas  feptuagint,  et  quinquagint.  libris  H^,  147* 
and  the  demand  was  y^j^/zw^^;//.  et  quinquaginu  libris^  and  judgment  ^^^^°*»*»  ^u^*^' 
for  the  plaintiff;  for  it   was  held  no  variance,  though  there  was 
nothing  pleaded  by  the  party,  or  found  by  the  jury,  that  it  was  meant 
for  fcven  hundred  pounds.     So  in  Fitzhughes's  cafe  {Jb)  though  the 
bond  was  ociigint.  Ubras^  inftead  of  o^ogint,  and  held  naught  in  the 
cafe  of  P</rJtcrv.  Kenedy  (r)  a  bond  for Jeffa;it a  libris  was  held  good 
for  fixty  pounds;  and  in  Parry  v.  Dale  (d)  in  quinquigint.  Itbris^ 
w.i?  hvlJ  £^<)od  by  moft  of  the  judges,  upon  a  writ  ot  error,  though 
in  the  King's  Bench,  judgment  was  given  for  tne  defendant  (e). 

The  Lord  Chief  Justice.  That  which  made  me  doubt  was, 
becaufe  the  condition  was  collateral^  for  I  always  took  a  diftcrencc 

(a)  Hob.  116.  (d)  Hob.  119.  YclT.  95. 

(^)  Hob.  19.  (/)  Ci»  Jac.  146. 

if))  Hou.  19. 

between 


CiTT  OF 
NotWICM 

V. 
JOHNIOV. 

•  [  458  3 


Set  Atkini  ▼• 
Horde, 
I  Burr.  6o. 
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tweao  a  term  in  revtrfion  and  in  pojfejpony  and  then  it  being  a  t»iia 
for  years,  the  reverfioner  knows  not  where  to  to  but  to  the  occa- 
pant ;  and  though  *  he  do  recover  the  place  wafted,  yet  that  is  no  piv« 
judice  to  the  creditors,  becaufe  it  is  a  diifajlavit  in  At  ddendant; 
and  if  there  happen  to  be  a  rightful  executor  or  adminiftrator,  he  (haU 
recover  againft  the  -executgr  de  fon  tortj  but  he  cannot  get  the 
land  from  the  reveriioner  again ;  befides,  he  entering  of  his  own 
wrong  after  the  death  of  the  leffee  makes  himfclf  chargeable,  and  he 
fhall  never  be  admitted  to  take  any  advantage  of  fuch  his  own  wrong, 
as  otherwife  it  would  be.  As  to  the  objedion  of  its  being  a  diffiifim 
by  his  entry,  that  is  furely  at  the  eledtion  of  the  lord  or  the  rever- 
fioner. 

It  was  likewise  objected,  that  his  eftate  was  tortious,  and 
confequently  could  have  nothing  but  a  fee  gained  by  fuch  his  entry; 
and  confequently  could  not  be  within  ^tftatute  ofGhuceJter^  Aat  he 
could  not  gain  any  particular  eftate  for  life  or  vears,  but  by  ibme 
grant,  or  colour  of  fome  grant,  but  all  tortious  cftates  are  fee-fimple. 

However,  for  the  reafons  above,  die  judgment  was  aflirmed. 

Calc  416.  The  King  againft  Plowright. 

'TpHE  Attorney  General  moved  for  a  certiorari  to  remove 
'■'    an  order  of  juftices  concerning  hearth-money ;  and  it  was  grant- 

ed  accordingly. 

ftatute,  although  it  enadl  that  diiputes  concerning  taking  a  diftrers  ihall  htfnally  datrmhud  by  a  j^ftict 
of  the  peace Dougl.  555.    a  Tcim.  Rep.  735. 

On  the  return  of  the  order  it  appeared  to  be  in  difcharge  of  the 
owner  of  a  cottage  under  ten  Ihilliiigs  yearly  rent,  to  which  no  land 
was  annexed,  let  to  a  poor  woman,  who  by  the  aft  was  difcharged 
from  the  payment  of  it. 

Mr.  Attorney  General  moved  to  quafii  the  order,  becaufe 
by  the  words  of  the  ftatutc  16  Car.  2.  c.  3.  {a)  the  owner  ought  to 
pay  the  duty,  the  words  being,  "  and  let  the  fame,*'  which  ^  fiume*' 
refers  only  to  the  leflbr,  &c. 

Mr.  Pollexfen  c  cofrtra.  I  agree  it  has  been  refolved  in  this 
court  after  much  debate,  that  for  hcufes  ftanding  empty  the  mvner 
fhould  pay  the  duty,  he  being  deemed  an  occupier  within  diis  law : 
but  here  tne  owner  cannot  be  an  occupier,  for  that  there  is  anodier 
r  *^g  T  occupier  who  is  exprefsly  mentioned,  and  •  undoubtedly  difcharged 
''  of  payment  by  the  exception  of  the  ftatute,  and  he  dull  not  pay: 
now  to  make  the  occupier  pay  is  to  make  the  poor  pay  in  confequence, 
or  otherwife  it  will  make  the  owners  proftrate  all  die  cottagesi,  and 
fo  the  poor  will  want  places  tor  habitation ;  this  is  ftretching  a 
litde  too  far  in  aggrievance  of  the  pcor. 

Wythens  Ju/iice.  Suppofe  a  poor  man  not  worth  ten  pounds  ia 
the  world,  has  fuch  a  cottage  of  the  yearly  value  of  five  (hillings  mi 

(a)  Repc^d  by  a  Will,  and  Marj,  fcHC  i.  c.  io. 


A  artm^ri  lies 
to  remove  an  or< 
der  of  jufttcet 
made  un<!er 


If  a  ftatute  im* 
pofe  a  duty  on 
all  btartbst  ex- 
empting cotta  get 
iet  under  a  ccr> 
tain  rent*  Slutert 
if  the  ianditd  is 
not  liable  to  the 

^.  C.  3  Mod.94. 
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The   Firft  and   Second  of  James  the 

Second, 

I  N 

THE     KING'S     BENCH. 


Sir  Edward  Herbert,  Knt.  CLief  yujice. 

Sir  Francis  Wythens,  lOif. 
Sir  Richard  Holloway,  Knt. 
Sir  Robert  Wright,  Knt, 

Sir  Robert  Sawyer,  Knf.  Attorney  General, 
Heanage  Finch,  Efq.  Solicitor  General. 


\  yujiices. 


The  City  of  Norwich  againft  Johnfon.  Cafe  415. 

Hilary  Terrrij  35  (5f  36  Car.  2.  Roll  63. 

ERROR  on   a  judgment  in    the  Common  Pleas,    in  wa/!e  ifzhJet6tt\Qf 
brought  againft  the  defendant  there,  as  an  executor  rf^yi»  teftateJirrij^ 
tcrt :  and  held  thgt  it  lies,  and  judgment  affirmed.  tl^'^t^ 

I  did  not  hear  the  cafe  ftated  {a)y  but  the  reafons  of  the  court  of  fcffion'l^e'*^' 
King's  Bench  in  pronouncing  the  judgment  were,  becaufe  there  may  thereby  becouMt 
be  an  executor  de  fon  tort  of  a  term,  as  is  refolved  in  the  cafe  an  execwto* 
of  Kenmick  v.    Burges^  {b)    though  a    difference   be  taken   be-  'Jhtc^Lh 

wafte  on  the  dtm 
mired  prenniflci,  he  may  be  fued  as  ex  «cu tor  deJoM  tort,  in  an  aaion  ^^— -/r  ;.  C.  Comb.  7. 

S.  C.  3  Lev.  35.  S.  C.  3  Mod.  90.   1  Jones,  73.   i  Vcnu  303.  %  Mod.  293.   i  Com.  Dig,  ft66.  i  Strt, 
235.253.     3Peer  Wmi.341. 

{a)  The  plaintiff  had  granted  a   Icafe  Cook.     The  plaintiff  replied,  that  the  de- 

for  years  of  a  farm  to  one  Cook ;  and  the  de-  feadant,  after  the  death  of  Cookf  entered  ai 

fendant,  after  the  death  of  Cook,  and  before  executor,  and  did  the  wtfte.     The  defend-     . 

the  expirvtioo  of  the  term,  entered  00  the  ant  demurred.     It  wai  argued  for  the  de- 

premiflea,  and  pulled  down  a  beirn  thereon.  fendapt,  that  he  could  not  be  an  sxecu<- 

S.  C.  3  Mod.  9i«    The  plaintiff  declared  tor  defm  tort  of  a  tetm\  for  no  man  can 

againft  the  dcfe!idant  as  executor  to  Ccok,  apportion  his  own  wrong,  but  if  hi  enter 

The  defendant  pleaded  that  Cock  die  J  in-  tortioufly  he  it  a  dig'eifor,  and  not  ^  termor^ 

ieftate,  and  that  adminiAration  was  not  But  judgment  was  given  for  the  plain cid*. 

granted  to  him,  nor  the  term  aHi^ned  to  S.C.  3  Lev.  35 
^ijm  hy  Ciikp  or  by  any  idminiirAt>t  of  [^j  Moor  ja6.  cafe  273. 

twoen 


448 


Lavcashiks 

Glover. 


See  Pbmer  t. 
Pl^fted. 
Poft>  460. 


Hilaiy  Term,  i  and  2  Jac.  2.  in  B.  R« 

Dirmurrer  thereto,  becaufe  we  had  not  alledged  what  title  he  hady 
ncr  who  had  the  title  ;  and  as  in  aifigning  a  breach  of  covenant  for 
quiet  enjoyment  by  the  entry  of  a  ftrangcr,  you  ought  to  (hew  by 
what  title,  and  how,  &c.  fo  here. 

But  PER  Curiam  held  well  enough :  the  very  fame  being  allow- 
ed on  a  writ  of  error  in  the  cafe  of  Salmon  v.  Bradjhaw  [a)  upcMi 
folemn debate,  and  judgment  affirmed;  the  breach  being  according 
to  the  covenant  is  well  enough :  and  the  cafe  of  Hancock  v.  Field  {h) 
is  ftronger  than  this  here.  The  defendant  ought  in  his  rejoinder 
to  come  and  fet  forth  what  right  he  has,  and  then  it  is  time  enou^ 
for  the  plaintiff  to  deny  that,  or  fhew  the  right  in  another  peribn: 
the  like  cafe  verbatim  is  Mofcot  v.  Ballet^  {c)  and  the  cafe  of  Burdet 
V.  ProBor  in  the  King's  Bench,  is  much  ftronger,  by  reafon  of  thofe 
uncertain  words  "  and  other  necejfaries ;"  and  that  cafe  of  Salmon  v. 
Bradjhaw^  has  always  been  allowed  and  agreed  found  law. 


(j)  Cro.  Jac.  304.  S.  C.9  Co.  60.  and 
Ut  the  pleai^ogiy  Co.  £ot.  1 16. 1 1 7. 


(M  Cro.  Tatiyo, 
(0  Cro.  Jac  369. 


Care  4ai» 


Hill  againft  Harris. 


Modus  for 
Tithes. 


Prohibition  to 
{^arc. 


PROHIBITION  on  a  fuggeftion  of  a  modus  laid  by  way  of 
•*•  cuftom,  for  a  groat  to  be  paid  for  every  hogfhead  of  cyder,  or 
two  (hillings  ^^r  annum  in  lieu  of  all  tithes,  of  all  grain  and  fruit  in 
any  fuch  orchard  growing :  and  anodier  cuftom  of  the  parfon's  having 
the  fole  milking  and  milk  of  all  our  milch  kine,  for  fo  many  weeks 
after  Midfum-ner^  and  fo  many  weeks  after  Michaelmas^  in  lieu  of  all 
•  r  461  }  tithes  of  milk  :  and  we  *  fuggefted  the  ftatute  of  improvement  as  to 
part. 

Upon  this  fuggeftion  I  prayed  a  prohibition  to  a  libel  in  the  court 
chriftian,  for  tithes  quoad  hoc  5  and  upon  debate  it  viras  granted. 

Mr.  Pollexfen  ex  adverfo. 

I  argued  that  a  prohibition  may  be  granted  as  to  part,  is  every 
day*s  practice,  and  fo  is  the  cafe  of  Lup)  v.  Webb  (^)  in  which  there 
is  another  cafe  cited  to  have  been  fo  adjudged  the  term  precedent; 
and  as  to  the  laft  part  nothing  can  be  faid,  but  we  muft  have  a  pro- 
hibition quoad  the  part :  and  nothing  was  faid  againft  it. 

And  as  to  the  firft  I  argued,  that  it  muft  be  agreed,  that  if  the 
foil  of  an  orchard  be  fown  with  any  kind  of  grain,  tithes  (hall  be 
paid  of  the  fruit-trees  and  the  grain  both ;  and  fo  is  %  Inft.  65.  «• 
becaufe  they  are  of  feveral  natures  and  kinds,  but  yet  this  msdus  is 
eood.  This  is  different  from  what  is  by  law  due  of  common  right,  and 
It  is  that  which  caq  never  turn  to  a  non  decifnando^  but  is  as  perdurable 
as  the  claim  of  tithes.  It  is  certain  enough  ;  we  fix  it  in  aceriain  te- 
nement i  and  this  is  as  certain  as  any  jnodus  v/hatfoevcr  that  is  in  lieu 


(*;  I  Sid.  i5^ 
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of  any  particular  grain,  bccaufe  that  may  be  fown  fometimes  in  one         HitL 

place,  fometimes  in  another  ;  or  that  of  the  fiioulder  of  a  deer,  or  ]tvvo       h  "' 

fhillings,  in  Cszuper's  cafe^  [b)  aiid  agreed  to  be  f;ood  if  the  park  be 

continuing,  though  never  a  deer  be  killed  in  the  year ;  or  that  of 

Dr.  Grant's^  of  fo  much  /><?r  pound  for  rent  of  houfes  in  St  Martinis 

Le  Grand  [c)  which  may  fometimes  be  higher,  and  fometimes  lower. 

It  is  as  certain  as  a  common  to  be  taken  tliis  year  in  one  acre,  and 

the  next  year  in  another  acre,  unto  which  another  prefcription  may 

be  made ;  and  fo  may  a  man  have  fuch  a  moveable  inheritance,  as 

one  of  tv/o  manors  changeably  every  year  [d)  ;  fo  that  the  objection 

of  the  uncertainty  here  cannot  have  much  weight :  a  modus  may  be 

for  a  garden  or  orchard,  which  (hall  ccafe  when  converted  into  arable; 

and  if  a  penny  may  be  paid  for  the  fruit  and  herbs,  two-pence  may 

bie  paid  both  for  the  fruit  and  grain,  Reynolds* s cafe.  (^)  By  13   Rep. 

14.  it  appears  that  in  all   modus^s^  no  refpeft  is  to  be  given  to  the 

value  of  what  is  yielded  in  fatisfaiftion  of  tithes  :♦  ifzmoaus  be  for  hay  •  [  462  J 

in  Black   Acre^  and  the  party  fow    the  fame  with  corn  fcven  years 

together,  that  does  not  deftroy  the  modus^  but,  whenfoever  it  fhall  be 

made  into  hay,  the  modus  (hall  be  in  force.    Brown^s  cafe.  (/)     So 

if  a  prefcription  be  for  a  modus  of  an  orchard  or  garden,  and  it  ceafes 

to  be  fuch,  the  modus  (hall  ceafeand  the  tithes  be  paid  in  kind  5  but  if  it 

afterwards  be  reftored  to  an  01  chard  or  warden  again,  the  modus  (hall 

be  paid ;  this  is  agreed  in  the  cafe  of  Cooper  v.  Jndrews^  (g)  from 

whence  it  may  be  inferred,  that  if  fo  the  prefcription  is  good  enough 

in  any  orchard,  becaufe  if  it  ceafe,  the  tithe  in  kind  is  to  be  paid  in  any 

orchard,  that  is,  fo  long  as  it  continues  fuch :  grain  growing  in  hujuf- 

modipomario  is  fo  long  as  it  is  pomar. 

We  had  a  prohibition,  and  ordered  to  declare  thereon,  and  upon  it 
jflue  was  taken. 

{b)  Hob.  40.  (/)  Trimty  Term,    lo  Jac.   i.  Godb. 

(i)  Lc)field  V.  Tyfdall.Hob.io.  lo  194^  and  the  fame  cafe  is  cited  in  i  Roll, 

Co   S8.  121. 

(J)  Co.  Lit  4.  \£i  I  Roll.  121.  S.  C.  Hob.  49. 
{t)  Wjnch  2. 


Anlaby  againji    Wclborne.  Q^Xt  jlUp 

'T^RESPASS  for  entering  and  breaking  a  clofc  called  Round-Garth^  Trefpafs  for 

&c.  with  a  tratjfgr.  prad.  quoad conculcation.  et  confumption.  frad.  breaking  and 

pcdlbus  anjbulandoet  depajiurat.  et  concukation,  ^c,  cum  averiis  nee-  ^"^  "J"|  .\^clofe 

non  projiratim.  conculcat.  et  confumption.  acervorum  hordei  et  pjfar.  and'tr*- ading 

prad.  cum,  fiverils  prad^  from  the  aforefaid  twenty-fifth  day  cA march  d"^n  his  beans, 

tp  tiicficond day  oi February  next  following;  necnon  for  entering  and  \tl^ndl)rom^l 

breaking  the  clofe  called  Round-Garth^  the  twenty-ninth  of  Septem-  it^ihof ^epumher 

bcr,  the  fame  year,  and  tlirowing  down  and  deliroying  an  heap  of  toiheadoKF^. 

^ipxxS'tum  averiis  tranfgr.  prad.  quoad prcfhat.  et  corfumption.  acervi  ^s'^^od?^***'*""*' 

illius^  cum  averiis  continuando  from  the  afore(aid  twenty ^ninth  of  Sep^  p^^  cifcAcS. 

te7tiher  to  thcfecond  dSy  of  February  following ;  necnon  for   breaking  ^  joncs  194.  * 

and  enter',ng..t\vo  otJier  fAoks  called  Round-End  and  Little  Clofe  ac  SWu.  4- 
\  Vol.  11.                                      Gg                                     herbam 
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A^f-Atv       hefifmhgm  itfrMimm^  sciliceT)  ir^rv  Arvf  ^nrfi  i 
WSX.MSVS.    *•  clM^sfr^  tmm  mmftr  cr^cad.  bfc.  a  at  bet*,  fium  a  fm^U 

Toe  ckocpcioDsI  look  wcrey 

-CMdMnaJa.  FiEST,  To  the  cmdinuandd  :  and  as  to  that  ioaie  books  are,  dm 

rMe  f  Sid.  3i|9  arra//jivm&majbeofbrealduigadofeorahoiiie.(^^  ButfiiocaR 

379  opiniaas  that  it  cannot  be>  thou^  a  man  go*  every  day  ;  yet  cveiy 

s  ^ylvL^tx        ^       ^'^  ^  ^  '^^^  breach  of  the  dofe,  and  a  cmimffwdg  eannotcaii- 

Yd^UL  '       I^e  finreral  and  £ftind  fingle  afis ;  and  fo  is  the  jcar  book  {if)  where 

6  Mod  3S.         for  breaking  a  houfe  it  b  find^that  it  cannot  be  aDcdged  with  a  cmh- 

ssLft^  r/inriraii,  no  more  than  takix^  a  horfc and  detaining  ittendajs*  and 

a,i^    *^        the  toeing  cannot  be  continued  i  the  like  of  cuttii^  down  ten  trees; 

•  £  463  j     9tnd  jet  it  is  wrcrd  by  all,  that  as  to  cattle  a  depafture  may  be  caon- 

tiniisd,  bccauir  of  the  common  prefumpcioo,  that  they  may  c<MUiniie 

there  for  the  time  alledged.     I  confe6  (bme  tianfient  aAs  have  been 

aDedged  with  a  ciMttmuaiuk^  and  yet  aUowed  good ;  as  in  the  jcar 

book  {c)  a  cmtimuamdM  in  the  taku^  awanr  four  loads  of  barley  ;  and 

die  cale  of  Liuhfwi  v.  EIU^  {d)    trc^aft    for  bfeakix^  a  ckrfc, 

and  throwing  ten  logs  there,  hud  widi  a  cmtimmatub^  and  allowed 

good  after  veidid :  and  the  caie  of  Butler  v.  H§J^e$^  (e)  tre^^ 

for  entering  and  taking,  and  carrying  away  five  hundred  loads  of 

bailey;  a  cofitinuandt  laid  and  hdd  good :  and  the  cade  of  Pane  v. 

Brmvutj  {/)    trefpaft  by  a  man  and  beaft,  with  a  i9miimmamd§  hdd 

good:  the  cafe  of  H9rrilv,KeymUsJj)  in  this  court  about  die  pyfterst 

a  c9HtinuamUj  was  held  good  \  and  die  cafe  of  CUytmv.  Giilam^  (b) 

an  £&x  caufe,  on  a  modoo  in  arreft  of  judgment,  by  Wythevi 

Jufikiy  a clavfumfregit^Toi,  d^ging  up  flakes  widi  a  cmulmuanda  hdd 

good.     But  notwithihmding  aUtheie  cafes,  it  fecms  unrcafonable  that , 

a  trefpab  (bouM  be  laid  in  trcadinz  down  grafe  by  a  mecr  pedihms  am* 

bukmb^  with  a  c^mtinuandv  for  half  a  year  together,  bccaule  the  act  cf 

snan  is  tranfient,  and  every  man  that  lives  is  prefumed  to  cat,  and 

drink,  and  deep,  and  to  retire  to  feme  maofion  houfe  for  fo  doing ;  and 

on  the  other  hand,  cattle  are  pit  famed  Uvami  mmd  ceuchmmt  both  day 

and  night :  and  aU  thofe  caics  except  thtt  cf  Buikr  v.  Hodges^  are 

with  a  cmtimtande  trat^gr.  frad.  geocruly ;  and  they  are  rcfolvedfo 

on  that  very  reafon  of  ttiis  difference  (wbidi  has  been  an  dlowed 

f  [  4164  ]    difference)  betweena  c^ntin.  tranfgr.frmd.  generally,  aad^  where  the 

paitjctdars  arc  enumerated  \  for^  ia  the  former,  after  a  vcrdid,  the 

^§mi9Uiamio(batl  be  referred  to  that  of  which  thocma^  be  a  cond- 

nuance.    And  Twisden  Jm^e  was  of  opinion  agamft  every  coe 

4oi  thofe  judgments;  and  the  rcafen  of  the  cafe  fdBktkr  v.  Hedges  was 

jbecauie  the  quality  of  the  thii^ihcwsdiatit  might  be  oflong  cond- 

fuianct )  for  five  hundnadloads  afbarley  could  not  beetrricd  awarrbr 

one  man  in  ODe  day  i  hut  hi  our  c^  k  n  quite  ochedvifi^  a  trelpaia 

(«}  At  Tits.  K.  B.  ^1.   Bnw  AKu  {fi  1  Sid.  S14.  i.C.  lUk  ytS.  194. 

^  TrdpiM**  wj,  I  BnnrnL  ^3.  (f)  i  Sid.  3t^  ••  C.  m  Kck  lt3*«o|«* 

*{k)  t  K'tA.  3.  pL  15.  and 20  liai.f.       ^if. 


».  1-  P«  7.  If)  i^ii.  iTf. 

(0  %i  Htn.6.jA  ^y.A6dg^kjBnkM  .^>A^r:icf«»  30C1 

iidi  «•  'iMtiptU'  C49.  Pi  Sii^kr  T^an»  14  Cuw  t. 
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pidibus  ambulando  may  be  all  in  one  day  to  this  value.     Befides,  it  is      Aklabt 

not  preiumable  that  ar  man  (hould  walk,  &c.  pedibus  ambulando  cantj'-   Wk^bo'eits* 

nuaido  for  half  a  year,  and  confequently  it  niuft  be  by  new  entrieSy 

whicA  are  diftinct*  a;^s,  and  cannot  be  coupled  :  in  trefpafs  a  man  may 

lay  fevreral  torts  and  fcveral  trefpaflfes  done  at  feveral  times,  and  in  feve* 

ral  places,  as  Buckmere*s  cafe  (/)  and  therefore  it  is  not  neceflary  to 

couple  them  with  a  cominuando^     In  the  cafe  of  Hojkins  v.  yennings 

(k)  it  is  refolved,  that  cutting  and  carrying  away  ten  trees  could  not  be 

with  a  continuando :  I  confcis  that  in  the  cafe  of  the  Earl  of  Manchejier^ 

V.  f^aU  [I)  tranfgr, peMbus  ambulando^  is  laid  with  a  continuandoj  but 

J10  exception  was  taken  to  it^  and  therefore  It  is  no  authority  againft  us. 

As  to  that  of  throwing  down  the  (lack  of  beans,  that  can  never  be 

good  according  to  that  difference  which  is  moft  exprefely  agreed  :  fo 

in  I  Sid.  319.  that  where  the  particulars  enumerated  in  xhecontinuando^ 

v/ill  notad.nit  of  fuch  a  continuance,  it  is  error.  (In  RaflaPs  Entries^ 

661.  is  a  continuando  of  a  pedibuSj  &c.)    But  fuppoflng  the  contiau^ 

ando  well  enough,  as  the  court  there  held  it,  yet  here  is  an  exprefs 

repugnancy  \  for  the  defi?ndant  is  fuppoied,  in  the  firft  count,  to  be  on 

the  land  committing  a  txe{^?S'6  pedibus  amt^ulando  for  a  year  together ; 

and  yet  in  the  fecond  count  he  makes  a  new  entry  vi  et  armis  into  the 

lame  clofe  in  the  interim,  which  cannot  be,  for  he  was  there  all  the 

while :  now  here  damages  are  given  for  both. 

♦  Then  as  to  the  third  count  oi  claufum freglt  et  herbamjuam  et  >^  coy«tia  ti«|W 
pratum  viz,  decern  acras  prati  ad  vaUnc\  ^c.  in  claufis  praa.  adtunc  paft,  thit 
€t  ibidem  crcfcen.  depafius  fuitj  Vc.      This  edere  pratum  is  furely  *J  </<»/»• /jjf*^ 
naught,  for  pratum  cannot  fignify  hay,  or  grafs  ready  to  be  mown,  «  a/^stumlnt. 
for  that  is  exprefTed  under  the  word  herbam :  the  fole  and  proper  '*  d<em  Btrstfr^ 
(suk  of  pratum  is  a  meadow,  and  die  foil   is  demandable  by  that  ""f^*?*?^ 
name  ;  and  if  a  man  (hould  grant  thus  "  herbam fuam  et  pratum^  viz.  •<  dofc  aforefaid 
**  decern  acras  prati  in  claufo  vocat.  Little  Close  exifien.*^  the  very  «« then  and  thers 
land  would  undoubtedly  pafs  :  an  ejectment  lies  de  decem  acris  pratiy  !*  £2*^'°*****'* 
as  is  the  Book  of  Entries^  243.  and  it  is  fet  before  pafture  and  wood-  *^  r*  kg  l 
ground  :  they  have  not  hulp;id  itfo  much  as  by  an  Anolice.     This       L  4  5  J 
is  not  after  a  verdidt,  for  to  the  third  count  we  have  pleaded  a  ipecial 
plea,  and  they  have  demurred :   it  is  true,  this  is  not  a  pracipe  or 
an  ejcSfnunt^whzxi  the  tiling  demanded  ought  certainly  and  properly  to 
he*  fct  forth,  yet,  in  this  adtion,  they  mu(V  exprefs  a  thing  po(Sble ;  and 
he  n.ijjtit  as  well  have  faid  decem  acras  terra^  and  that  would  furely  have 
been  naught:  it  cannot  beytfr/»/i(/tf^r,becaufe  a  value  is  fet  upon  it.  And 
if  it  do  fignify  hay  or  any  thing  elfe  b;:fides  the  foil,  then  he  lays  no 
property  in  it ;  he  does  notbyfuumj  and  therefore  naught;  the  clofc 
may  be  hi<^^,  and  the  herbage  another's.      In  the  cafe  of  Brook  v» 
Brock  J  (m)  and  IFbitemany  v.  Hawkins^  (n)  trefpafs  ^uare  claufuk 
f regit  et  tres  taffaSj  AncI-ICE  iheafs,  tritici  did  take,  then  and  thero 
peing,  was,  after  a  verdicl,held  naught;  becaufe not  {aidfuum^zsquae 

(/)  %  Co.  87.  (/)  Mich.  Term,  iS  Car.  1.  I  Saund. 

(4)  Trinity  Term,  19  dr.  z.  2  Roll.       24. 
Abr.  445.  {m)  1  Sid    184. 

[%)  I  Bulft.  303. 

( J  2  a  faenum 
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Airi.A»T      fcenum  fount  ceplu     So  in  Purfelv.  Bradley^  [o)  trefpafs  for  taking 
WsLBoRKt.     goods,  necnon  equamy  valorise  i^c.  and  does  not  dyfuam. 

Observe  as  to  this  of  property,  that  it  i»  cafily  anfwercd,  becaufe 
the  clofe  is  aliedged  to  be  his,  and  then  the  grafs  growing  there  (hall 
be  intended   his  like  wife  :    and  the  cafes  I  have  mentioned  are  of 
.  things  either  feveral  or  fevered  from  the  foil. 

But  on  that  of  eJere  pratum  we  had  judgment  for  the  defen- 
dant. 

.    Note,  As  to  the  objection  of  the  repugnancy  it  was  pver-nilcd, 
being  after  a  verdift  :  quart  ration. 


Cafe  423* 

•  [  466  ] 


(0  YcW.  36, 


•  Luxon  againji  Corbin. 
Hilary  Term^  35  ^  36  Car.  2.  Roll  1073. 

AND 

Hilary  Tetin,  I  £ff  2  Jac.  2.  Roll  818. 

SirJIf^^tnifc-     pRT^OR  to  rcverfe  a  judgment  given  in  the  borough-court  of 
nof  coiirt  muii  Tavi/locky  in  Devon^  in  an  adion  on  the  cafe  on  feveral  promllb: 

€er  ftCttroablc  on 

a  d«7  certain.  The  crrors  I  infifted  on  were, 

^,^  First,  That  the  venire  facias  is  returnable  at  an  uncertain  time, 

^s  at  a  court  to  be  adjourned,  &c  ;  and  a  venire  returnable  at  the  lan;e 
•court  it  is  awarded,  is  naught ;  {a)  a  court  caimot  be  adjcur;;ed 
till  it  comes^ 


In  an  aaion  m        SECONDLY,  TYitvenue  is  laid  at  Tavijhck  v;ithin  the  jurifdiaion, 

aa  inferior  court,   &c.  and  the  venire  is  awarded  de  vicineU  burgi  de  Taz^i/icck.  I  acjree 

laid  j!t  A* within    *^  Q^S^oi  Plymouth  and   Lyme^  where  the  venire  vfxs  dc  vicinct,  de 

the  jurifdiaion,    Lynuy  it  dc  vifn,  de  Plymouth^  for  there  you  might  well  intend  them  the 

Slg.  xiAwnirtdt  fame ;  but  here  the  vicinage  of  the  borough  may  be  out  of  the  juril- 

jlf"kc  foodf  '     diSion ;  the  borough  of  Tavijlock  can  not  be  intended  to  be  the 

fiune  with  Taviftock  ;   for  that  rather  feems  to  be  fome  place  widiin 

the  borough :   in  Ae  cafe  of  Lyme  and  Plymouth^  they  arc  faid  to  be 

ancient  boroughs  And  fecundum  confuetudinem ;  here  is  no  fuch  thin» 

appears ;  this  is  a  new  court.  The  ftatute  of  jeofeils  of  the  late  king  (^ 

Teaches  not  to  inferior  courts  ;  the  ftatute  of  king  James  (c)  is 

only  where  more  or  fewer  places  are  named,  provided  there  be  one 

xight  one  [d)^ 


(tf )  Morgan  v.  Boddington,  1  RolU  Abr. 
789. 

[i)  16  and  47  Car.  2.  c.  S. 


{<)  21  Jac.  1.  €•  13. 
(</)  But  fee  the  flatutes  4  and  5   Aao. 
c.  i6j  and  the  ^  Ceo.  a.  c.  o,^, 

TlURi)i.Y, 
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Thirdly,  The  declaration  is  an /W^A/V^/wx  for  money  lent,  and  Ansfumppln 
it  does  not  fay  where  the  money  was  lent,  it  has  not  ibidem.  This  has  *"  »i»f«rior 
always  been   allowed  as  error ;  and  fo  was  the  cafe  of  Cudtnore  v.  x^nxl^mJtilScm 
Tripe  {e)    in    this    court,    and   in    the    cafe  of    Ramfey    v.  Au  the  place  where 

kinfinlf).  itwatlcnu 

And  for  this  fault  judgment  was  reverfed.  jg",^*  ci  ei^d, 

I  SW.  6$.     Raym.  75.     s  I*cv,  50,  69,  96,  105, 137,  156.    1  Lev.  87.     1  Saund.  74.     x  Mod.  3^  ind 
fee  2  Mod.  274.  and  Trevor  v.  Wall,  i  Term.  Rep.  151. 

(i)  Ante  41 3.    5  Mod.  7^.  Comb.  347*      (/)  i  Sid.  65. 

Memorandum. 

IN  this  vacation  was  Sir   Edward  Nevil  removed  from   being  Sit  J. Holt 
Puifne  Baroa  of  the  Exchequer,  and  Sir  Thomas  Jenner^  recorder  ^^i^JJ^^ 
of  London^  placed  in  his  room ;  and  Sir  John  Holt^  made  recorder  **     '    ** 
in  his  room  by  letters  patent ;  and  under  him  was  1  di^paty  recorder, 
and  kept  the  feflions  often. 


Eaftcr 


•  Eafter  Termi  •  ^  ^'  ^ 

The  Second  of  James  the  Second. 

I  N 

THE    KING^s    BENCH. 


Sir  Edward  Herbert,  Knt.  Chief  Jupce. 

5;r  Francis  Wythens, /l)2^   1 

Sir  Richard  Holloway,Aj7/,  \   Juftices. 

Sir  Robert  Wright,  Knt.      J 

Sir  Robert  Sawver,  Knt.  Attorney  General. 

Heanage  Finch,  Efq.  Solicitor  GeneraL 


Fowke  againft  Hunt.  Caie  414. 

IN  Chancery  it  was  held  and  declared  by  Lord  Jefferies,  that  ^'^^  ^'''^Ti 
if  a  freeman  of  London  die,  leaving  a  wife  and  grand-children,  the  ^^t^g^^^r 
grand-children^  in  fuch  cafe,  fliall  not  have  the  benefit  of  the  cujlwi  ^^rr  under  the 
of  an  orphanage  purt,  but  the  wife  fliall  have  a  moiety,  as  if  no  chOd  ««*<>»  <>*  i^"* 
at  all ;  and  this  upon  the  report  of  the  recorder  iai).  f''"'  ,, 

«  ..         ^  .  .  S,  C.iVern.397. 

I  SoUt,  426.    I  Atk.  399.    4  Com.  Dig. «  Gardiin"  (G.  a.) 

{«)  The  cuftom  is  that  if  a  freeman  dir»  Geo.  i.  c.  iS«  f.  17    «  every  freeman  of 

thclurplus  of  hit  petfonjl  crtatr,  afrer  his  •*  /.Wm  mv^  jivr^  devife,  will,  4nd  dif. 

debua'id  funeral  be  paid*  (hail  be  difttibut-  **  ^^U  of  his  p  rfmnl  eilate  to  fuch  per- 

ed^one  third  to  hi>  wife  \  another  third  ti  "  fios,  and  lo  fuch  ufct,  a  he  ihiil  think 

bii  childien  ;  and  the  other  th'-rd  pari  he  ^  fie.  But  he  ma^  agree  by  writing  under 

may   difpofe  of  by    will,     if  he  lus  no  '*  hit  hand  thit  his  periboai  eftate  (hall  be 

chiidrent'one  moiety  to  h'.i  w'<fe }  and  if  00  **  fubjedl  tithe  cuftcwn }  and  if  he  die  in* 

wilfe,  one  moiety  to  hit  childrrn»  and  the  *>  teftjte,  the  perfonal  edate  of  fuch  free- 

9:hcr  moietY  at  his  own  difpofal.  1  Vern.  ••  man  (o  making;  fuch  ifieemeor»  or  fo 

46 5*    1  Salk.  426.    f  Aik.  399.    a  Sera.  «<  dying  ioteitate»  (hall  be  di(lrib«ted  ac- 

947*  1  Ld.  Ray,  132S    Butnow  by    11  **  coido^  to  the  cuftoau** 

Gf  4  Birth 
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dife  425-  Birth  againji  Maypowder. 

^^oStempt^*    O^  *  fpccial  report  coming  to  be  heard  before  my  Lord  Chak-* 

!•  not  abated  by  CELLOR,  it  was  held  by  him,  that  an  attachment  ifTtiing  in  the 

thedemireoftbe  latc  king's  time  (f6r  not  anfwcring)  and  executed  in  this  king's  time 

k»n««  was  regular,  being  as  a  civil  proems  for  not  anfwering. 

«•  C.  I  Vera* 

4^^  Tamen  quarcy  forl,bcingofcounfcl  for  the  defendant,  was  doubt- 

ful thereof,  it  being  a  procefs  of  contempt.  (^ ) 

{a)  It  was  admitted,  that  the  fervice  cf  Bamft.n^  Crt.  Car,  97.  and  yswiham  «. 
the  attachment  being  made  only  three  days  Bairpfield,  held  the  fervice  of  the  attach- 
after,  and  before  notice  of,  the  king^s  dcmife,  mrnt,  the  return  of  the  cepi  corpni^  and 
vak^rood.  S.  C.  i  Vern.  400.  and  the  the  proceeding  for  the  contempt,  good. 
obje£lion  was,  that  the  retuin  of  the  cef>i        i    Vern.  400.     Sec  Moor   333.    i   Hale, 

P.  C.  499.    2  Ha!c,  P.  C.  24.    CowpcTf 
136.  I  Term.  Rep.  265. 


tor^ut  and  the  proceedings  to/  the  contempt, 
being  after  notice  of  the  demife,was  bad. But 
the  court>  upoo  the  authority  of  Crew  v. 


?f^tfj  *  The  King  againJl  Eades. 

Information  for  F\R.  EADES  the  defendant,  was  tried  at  the  bar  on  an  informa- 
*.*!Tti^«1!^]J  ^*^"  ^^^  commending  a  book,  in  which  were  feveral   fcditious 

Vide  5  Mod.      Sentences  and  claufes,  &c.  and  convifled : 

It  was  moved  in  arreft  of  judgment,  that  here  was  not  a  fufficient 
charge  upon  him,  for  that  it  was  not  averred  that  he  either  read,  or 
knew  thcfe  fentences  to  be  therein,  and  Vaux's  ccje^  (<?)  and  the 
cafe  of  Sir  John  AJhlrj^  [b)  were  cited. 

If  onan'mfor.  ANOTHER  EXCEPTION  was  taken,  that  amongft  the  continuances 
»a.ion  filed  by  there  was  a  dies  datus  to  Sir  Samuel  Astrey,  clerk  of  the  croun\ 
fh%AtHYneyCf  ^hercas  the  information  was  in  Mr-  Attorney's  name,  and  he 
Jwentothc  had  joined  ifiUe ;  and  therefore  presdi^o  Samueli  Astrey  could 
mafiertftbi        not  be  good,  he  not  being  named  bcfore. 

rrcwA  ifice^  it  is 

^•*'  It  was  anfwercd,  that  the  king  was  alwaj's  prefent,  and  any  one 

might  profccute  for  the  king. 

But  afterwards  in  another  term,  all  exceptions  were  waived> 
and  upon  the  defendant's  fubmlfiion  he  was  fined  a  hundrod 
pounds. 

(«)  4  Co.  44.  {k)  3  Cro.  I  Sid.  %\m.. 


The 
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The  King  againji  Ivyes.  Cafe  4^7. 

INDICTMENT  for  keeping  an  alchoufe  widlout  licence,  contra  An  indiamenf 
*  formamjiatuti^  removed  hither  by  certiorari.  ^'^  X\aI.  t 

Mr.  Pollexfen  moved  to  quafti  it,  as  an  offence  not  irtdftable  jng  anJeho^ 
the  ftatute  of  5  fff  6  Edw.  6.  c.  25,  giving  the  juftices  power  to  commit,  without  iiccnse. 
on  non-payment  of,  &c.  At  common  laW  no  licence  was  ne-  s.  CTrcm.Me. 
ceflary.  i  Ld.  Ray  347/ 

I  Burr.  Rep. 

And  fo  held  by  all  the  judges  {a).  |44. 

6  Mod*  o6« 

ride  Hutt.  100.  II  Rep.  64,  59.     7  Rep.  37.  CaJlU's  eafe.  2  Cro.  a  Burr.  799. 
648.  Rex  V.  Bakery  Mich.  24  Gar.  2*     Information  for  Waggons* 
flovjd.  3c6.  and  qualhed. 

[a)  See  the  cafe  of  Rex   v.    Marrlot.  i    Show.  400*   and  note  (5)    i  Show.  4az. 
Sec  dlfo,  S.  C.  4  Mod.  145,  8vo.  edit. 

•  Radncy   againji  Strode  and  others,  C  ^       e 

Eajler  Tenrty  I  Jac*  2.   Roll  209.  ^  r     g     ^ 

A  CTION  on  the  cafe  againft  the  defendants  and  others,  forma-  inanaSViono.i 
"^  licioufly  charging  him  with  high  treafon,  and  profecuting  him  ^  «**?  agiinil 
for  the  fame,  &c.  On  not  guilty  pleaded,  the  jury  find  them  guilty^  and  i^^^^l^^^^ 
aflefs  damages  as  to.  one  of  the  defendants  fifty  pounds,  and  asto  the  licbusprofecu. 
other  defendant  iSfrtf^sfe,  they  affefs  damages  to  a  thoufand  pounds  ^  tion.if  thejuiy. 
the  plaintiff  enters  a  nolle  propqui  as  to  the  fifty  pounds.  SwIngliiMj  m4 

fife  loool.  44. 
And  for  the  defendant  Strode^  it  was  moved  in  arrefi  of  judgment^  maget  againft 
that  the  jury  cannot  thus  fever  damages,  for  it  is  laid  to  be  a  joint  «***>•'*'*  $?'*^*- 
trefpafs,  and  the  jury  have  found  them  '^Mtymodoet forma  asalledgcd  Ji?^2tthe 
but  fever  the  damages,  which  they  cannot  thus  do;  and  therefore  the  plaintiff  may 
Verdi^Sl  is  repugnant  and  inconfiftent;  for  they  find  that  he  fuftained  f"^'*^i5^ 
but  fifty  pounds  damages,  by  reafon  of  the  treipafs,  and  confequcntly  dJ*iuia*it  t»t<, 
could  not  fuftain  a  thoufand  pounds.  ,  t\it  fifty  p^ni$^ 

and  cake  j*tdg- 

And  Sir  John  Holt  infifted,  thatawo/fe^r^^tf/couldnothelp  it,  mentagainftthc 
for  there  is  no  cafe  where  a  mn  prof,  can  be  entered  where  the  pleas  JJ^rfand  ^ 
are  joint,  but  it  is  rather  a  dilcharge  to  both.     In  the  cafe  of.  Parker  poonds. 
V*  oir  John  Lawrence  {a)  \t  was  held  that  nonprnf.  as  to  one,  relcafes  Vida  anw,  cii 
all,  if  before  judgment  j  and  5/>  y^/?;! //d'Vi/zn'i  cafc^  {h)  is  cxprcfs,  '"»  *39  *4^ 
that  where  they  plead  not  guilty  and  the  jury  find  them  guilty  at  one  I'c.  %.  M^i. 
tine,  as  the  plaintiff  fuppofes,  the  jury  cannot  fever  the  damages  ;  zxA  \o\. 
where  one  comes  in  and   pleadb,  and  is  found  guiky,   hi  fliall  be  S.  C.  Carth.  1^. 
charged  with  the  firft  damages.  !8.^^9.^''""'*' 

Cro.  Jtc.  1  iS. 
Cro.  Car.  139.  1  Str.  910.     2  Ld.  Ray,  1381,    2  Bac  Afer.  9.   10. 

(«)  Hob.  70,  (»  1 1  Co.  5. 

Alf« 
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RADirrr  AHb  THE  coU!f$EL/irr  /A/  defendant  further  urged  the  cafe  of 

STmi.  Aujlin  v.  fVihuard  (r}.  Battery  againft  two,  and  (everal  damages; 
and  hdd  naught  tboi^h  on  feveral  iflSes,  becaufe  the  tsefpafe  is  joints 
unlefs  one  had  been  round  guilty  in  p2rt>  and  the  other  of  die  whole: 
and  the  c^  of  Putt  v.  R§yjhn  (d)  in  this  court  wat  cited :  and 
the  cafe  of  Green  v.  Chamock  and  others  (/),  trefpais  againft  two  , 
and  held  the  mlU  profcqui  was  a  releafe  to  both  :  and  die  cafe  of  C«i/V 
Entry  if) :  and  they  urged  the  cafe  of  Player  v.  TFamg  (f ),  where 
*  I  47^  3  it  was  Eeld  that,  on  a  general  *  guilty  founds  fevcral  daniages  iBv-ere 
naughty  otherwife  where  they  were  found  feK}eralhf  gvUty^  one  as  to 
party  and  anodier  as  to  another  part  (/').  They  all  infifted^  that 
when  they  pleaded  joindy,  and.  a  general  verdid  finds  Cbena  guilty 
generally,  that  there  damages  could  not  be  fevered. 

Mr-  Pollixfen  /  contra.  That  the  nolle  pro/if  ui  is  no  rdeafi^ 
It  is  but  a  dedaradon  not  to  fue ;  and  cited  the  cafe  of  Samffim  v 
Cranfield{i)*  Battery  againft  two,  and  verdict  for  the  plaindS^ 
and  damages  aflefled  feverally,  fo  much  againft  one,  and  Co  much 
againft  anodier,  and  held  good ;  a  cafe  the  fame  with  ours.  Every 
trc^fs  is  both  joint  and  fevcral,  and  not  guil'y  is  the  fevcral  pica 
of  them  all,  for  one  may  be  found  guilty,  and  the  other  not,  and 
tticrefore  there  is  no  difference  where  the  plea  is  joint  and  where  it  is 
feveral :  Heydon^s  caje  is  exprcf ,  that  there  is  no  difFerencc  where* 
the  pleas  are  joint  and  where  fevcral :  therefore  the  damages  here 
taxed  generally  are  well  enough.  In  Rajuil  {k)y  battery  agaiiiil 
four,  one  jury  aflcfs  feveral  damages.  In  the  cafe  of  Wetjb  v.  Bi- 
.fi)op  (/),  battery  againft  two ;  one  pleads  not  guilty^  the  other  pleads 
fon  affauby  and  one  jury  try  both  the  iiTucs,  and  aflTefs  fevcral  da- 
mages,  and  a  iudgment  againd  one  only,  and  well.  In  the  cafe  of 
irebarfoot  vr.  Greenway  {m)  in  this  court,  falfe  imprifonment,  the 
one  demurs,  the  other  plead?,  and  feveral  damages,  and  a  nolU  frofequi 
againft  one,  and  judgment  againft  die  other  (n). 

In  Michadoias  term  following,  after  feveral  debates, 

Wythens,  Hollow  ay,  and  Wright,  Jujlices^  gave  rule  for 
judgment  for  the  plaintiiF;  Lord  Chief  Jajiice  abfent ;  then  he 
comity  the  next  day  and  doubling,  it  was  adjourned  to  I'hnity 
term :  and  afteiwards  judgment  was  given  for  the  plaindff  (0). 


a 


Cm.  Elii.  Slo.  (m)  3  Mod.  I02. 

Ante,  III.  (•)  1  Roll  Abr.  784,78^ 

(r)  Cro.  EUs.  ^^%•  («)  This  judgment  was  afttrwan'saflbm* 

(f)  Co.  Ent.  650   676.  ed  on  writs  of  error.     S.C.  Carth.  ii.«- 

tj)  Cro.  Car.  54.  Bat  fee  oa  this  fabjea  HiU  y.  Coodcliild, 
^b)  Year  Book,  zi  Hen.  7.  pL  %^.  ui4       ^  Burr.  279:.    Nolu  v.  Ingram,   i  WiU; 

Stiles,  114.  118.  89.    Weller  y.  Goytoo,  t  Burr.  358,  R« 

(/)  X  Balft.  157.  V.  darkey  Cuwp.  61 1.     Powel  %•  White, 

(I)  Ra(UI*t  Lnt.  677.  Doufl.  169.     Ro(e  v.  Bowler,    1  R  BL 

(/)  Cro.  Car.  139.  143*  1  RoU  AVr.      Rep.  108.  DnumiiMi4  v.  tt^Mit,  4T«m 

ICO.  Rep.  360* 


Thj 
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•  The  King  arahiji  Williams.  Cafe  449. 

INFORMATION  for  publiihing  an  bfiunous  libet,  caHed  *'™«f««SsS 
**  Dangerfield's  NarrattviJ*  ^giXnStmiRmt. 

The  defendant  pleads,  that  by  the  law  and  cuftoms  of  Snglandy  the  Houfe  of  Com* 

Speakers  of  the  Houfe  of  Commons  have  fisned  and  publUhed  the  mon»,forpub. 

a&rf  the  Houfe,  &c.  '^^fZ. 

Mr.  Attorney  General  denfurs.  ^  c'co'mb  iX 

Mr.  Jones  was  beginning  to  argue,  and  took  fixne  exceptions,  ^  ^^^*  ^^S* 
as  that  he  does  not  aver  the  libel  in  the  information  and  that  in  the 
plea  to  be  the  fame. 

.  Lord  Chief  Justice.  We  will  not,  in  fuch  a  cafe,  debate  the 
^rmality  of  fuch  an  idle  inflgnificant  plea:  let  us  hear  what  they  have 
to  (ay  for  it. 

Mr.  Pollexfen  began,  *«  The  court  of  parliament,  &c.^* 

Lord  Chief  Justice.  Court  do  you  call  it  ?  Can  the  order 
of  the  Houfe  of  Commons  juftify  the  Icandalous,  infamous,  flagi- 
tious libel  ? 

Mr.  Pollsxfen  then  /aid,  *<  I  have  no  more  to  fay,  &c.** 

Lord  Chief  Justice.  Let  judgment  be  entered  for  the 
King. 

And  afterwards  Mr»  Williams  was  fined  ten  thoufand  pounds^ 
and  upon  payment  of  eight  thoi!i(and  of  it,  (atis&^on  was  acknow- 
ledged upon  record. 

Memorandum. 

T  N  this  term  Mr.  Finch  was  moved,  and  Mr.  Powys  knight-  Pfomociont  of 
^  ed,  and  made  the  King's  Solicitor  General.  Lord  Mount  ague  P««7<»  jtkhi. 
Was  removed,  and  Sir  Edward  Atkins  made  Chief  Baron.   Alfo  J^J^  '"** 
Heath  and  Milton  were  made  Barons. 


Memorandum. 

7  N  the  Common  Pleas  Lord  Jones  was  removed,  and  Sir  Ed-  Bedmzfitd  aoi 
"*  WARD  Bedingfield  made  Lord  Chief  Juftice  in  his  room,  Lut^wfcbt  pro- 
and  Levinz  removed,  and  Sir  Edward  Lutwyche  placed  in  S'"'*^'  *?*t 

his  room.  ;^iK«mo<ei 


Moiioranduin. 
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Memorandum. 

a^Vf«i»p(o-       A  LSO  Sir  Job  Charleton  ^-as  made  Chief  Juftice  oiChcf- 

ir.«ui«  ^^   //r,  and  had  a  patent  given  him  for  precedency  as  he  was  a 

judge,  and  to  wear  a  judge's  robe  at  Chejler^  and  Powel  placed  in 

his  room.  And  Sir  Creswell  Levinz  came  to  the  bar  again,  as 

alfo  Mr.  Fikch,  &c. 


Cafe  430.  ♦  The  King  agaivft  Neck. 

•  [  47O 

On  an  iodia-      T  NDICTMENT  for  forger)-,  after  the  verdi£l  I  moved  in  ar- 

^^'l^^^^""^       reft  of  judgment. 

«hi*mfeiftt''"'  First,  It  was  faid,  that  he  forged  a  bond  per  quod  J.  S.  ohG- 
"pay,"  it  (hall be  go/Jit  Jeipfum  hj  Wr.  adfolvend*^  is^c.  which  was  repugnant,  bc- 
intcnded  •»  pur-  caufe  if  he  did  oblige  himielf,  it  could  not  be  forged  ;  and  if  it  were 
M  boo^l^d  h^*-^'  '^''8^^  ^^  could  not  be  obliged;  fed  non  ailocatur^  becaufc  that  was 
«« felf  to  pay,"  only  to  be  intended,  purporting  that  he  had  obliged  himfelf  {a). 
S.  C.    3  Mod.   104. 

An  indiament  SECONDLY,  It  WIS,  he  did  forgc  juoddam  fcrtpt.  continen.  fcript. 
for  Ibrjing  a  ohligat.  per  qucdy  i^c.  Now  here  is  no  exprefs  allegation  that  he  did 
uwi^*«a"wr.  forge  the  obiization,  but  the  obh'gation  might  hp  recited  in  it,  or 
«<  tain  writing      Contained  in  a  Tetter  which  he  counterfeited. 

"  obligatory,** 

ii  bad.  The  Court.     It  is  a  wheel  in  a  wheel,    and    can    never  be 

S.  C.  3  Mod.     made  good.     See  the  cafe  of  Rex  v.  Ringy  1  Kei.  803.  849. 
104* 

Judgment  was  flayed. 

{a)  But  Cec  2  Hawk.  P.  C.  ch.  25.  f.  62- 

Cafe  43 1 .  Plomcr  agair:Jl  Plaifted. 

In  covenant  on  /^  OVEN  ANT  brought  on  an  apprentice's  indenture,  for  not 
an  indenture  of    v^  teaching  him  his  trade,  and  not  finding  him  in  meat,  drink, 

for^noT finding     ^•aftiing,  lodging,  and  other  neceffaries. 

« drink,  waft-  Demurrer  to  the  declaration,  and  (hews  for  caufe  according  to 
«« ing,  and  othir  the  ftatute,  that  other  necejfaries  is  uuccrtain,  and  that  the  plaintiff 
b  "aTiflflT ne*  ^^^  "^^  ^^^  ^^^^  ^'^^^  ^^'^^^  neceffaries  were  for  an  apprentice,  ac- 
in7k€  words  or'    cording  to  the  cuftom  of  the  city  of  London. 

ihc  covenant,  m  t         tt  i    1         • 

vkithout  dating  Mr.  Hall  Urged  that  It  was  naught;  and  they  had  (hewn  it 
what  thcfe  nr-    f^^  caufc  of  demurrer,  which  was  not  done  in  any  of  the  cafes  ad- 

eeffsritt  were,         .11 

*»">♦+»•  I  ANSWERED,  That  that  made  no  difForencc,  and  that \an**-othtr 

aSaunJ.411.     Sr-.:;;.     3  WUf.  530.    Dcogl.  214.     Cowp,  665.  t's;. 

''  niceJJarUC^ 
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**  Tieciffartes^*  is  well  enough,  it  bcinga  breach  affigned  according  tothe        Plome* 
exprefs  words  of  the  covenant,  and  the  covenant  being  general,  the      p    ^' 
breach  is  well  enough  alledged  in  the  generality ;  and  fo  are  abundance 
of  cafis,  and  fo  it  was  fettlal  here  upon  debate  •  the  laft  term,  in  the     •  f  473  1 
cafe  of  Burdet  v.  ProSior  {a)j  which  was  a  writ  of  error  upon  a  ^ 

judgment  in  the  Common  Pleas,  and  both  in  that  court ;  and  in  this 
refolved  well  enough,  though  the  cafe  of  Mills  v*  jiflel  (^),  was 
urged  to  the  contrary ;  and  your  lordfliip's  then  opinion  was,  that 
to  fet  forth  all  the  ncccflaries,  and  to  particularize  them,  would  be 
infinite,  and  a  jury  can  beft  determine  of  neceflaries  ;  and  the  judg- 
ment was  affirmed,  and  upon  that  very  authority  I  drew  this  decla- 
ration. Befides,  the  books  arc  full  of  the  like  cafes,  that  where  the 
covenant  is  general,  the  breach  affigned  may  be  fo  too  (r) :  Iconfefs 
the  cafe  oi  Mills  v.  JJicl  {d}  is  againft  me,  but  againll  that  cafe  are 
a  great  many  authorities :  as  Salmon  v.  Bradjhaw  (/),  covenant, 
that  he  had  lawful  right  and  cftate  to  let,  &c. ;  breach  affigned, 
that  he  had  not  lawful  sight  and  eftate  to  let,  &c.  etjic  infreglt  con- 
^ention\  ^c. ;  and  tlie  Court  held  it  good,  for  the  covenant  being  ge- 
Jieraljthe  general  breach  was  good  j  and  it  was  affirmed  ona  writ  of  error, 
A  ftrongercafe  tha/i  that  is  Hancock  v.  Field  (y^,  where  v/as  a  ccwenant 
for  reparations  during  the  term,  and  to  leave  the  fame  well  repaired 
a:  the  end  of  the  term  ;  and  breach  afiigiicd  in  not  leaving  the  houfe 
well  repaired  at  the  end  of  the  t'*rm,  and  fnews  not  in  what  point 
it  was  nor  v/ell  repaired,  fo  as  the  defendant  might  give  a  parti- 
cular anfwcr  thereto ;  for  that  in  declaration  in  covenant  it  is  fuf- 
ficient  to  affign  the  breach  as  general  as  the  covenant,  and  there 
was  no  verdift  in  that  cafe,  but  it  was  on  a  demurrer.  So  in 
Sy?njnes  v.  Smith  (g)^  covenant  to  permit  the  plaintiff  to  enjoy  the 
lands,  and  to  take  the  rents,  iffijes,  and  profits ;  breach,  that  (he 
did  not  fufFer  him  to  enjoy  the  faid  lands,  but  had  received  the 
rents,  iflues,  and  profits  i.f  them  herfclf,  from  the  making  of  the  in- 
denture ;  upc»n  demurrer  to  the  declaration,  and  (hewing  for  caufe, 
that  the  plaintiff  did  not  fet  forth  what  rents,  iffiies,  and  profits,  it  was 
held  well  enough,  bccaufe  the  breach  may  be  affigned  as  general 
as  the  *  covenant  is.  The  cafe  in  Cro.  Car.  299.  is  not  the  fame,  ♦  [  474  ] 
but  another  cafe,  for  there  judgment  was  ftayed.  So  the  cafe  ofCryps 
V.  Sir  Henry  Baynton  {h).  Jjjumpftt^  that  J.  S,  being  a  friend  of  the 
defendant's,  and  coming  to  the  plaintiiPs  houfe,  fell  fick,  the  defendant, 
in  confideration  that  the  plaintiff  would  provide  for  him  fuch  ne- 
ceflaries as  he  (hould  want,  he  would  beru  et  fideliU  folffen  proindei 
the  plaintiff  (hews  that  he  lay  there  two  months,  and  that  he  pro- 
vided him  neceflaries,  amounting  to,  &c ;  and  held  good  without 
(hewing  what  neceffaries,  to  avoid  multiplicity  of  reckonings  :  fo  a 
phyfician  in  ajfumpftt  fora  cure,  need  not  fet  forth  all  his  neceflaries. (;) 

(fl)  Ante,  442.  (j?^  C'^o.  Car.  175.    Jones,  2 18. 

{k)  Cro.  Jac.  486.  {h)  3  Bulft.  31. 

(f )  (/';  A  t'hytician  cannot  maintain  an  ac- 

\d)  Cm.  Jac.  4?6.  t:on  t<  r  ni>/,#j.  Chorley  v.  Dpicot,  4 Ti-jm. 

{a  9  Co.  bo.     Cro.  Jac.  -jc^-  Rep.  517. 

(/)  Ct«.  l4w.  170.     J.  R.l.Xep.  407. 


iVhereupoji 
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Plombk  Whereupon  by  the  whole  Court  wc  had  ju^^mcnt  for  dir 

Plaint  so. 


''•  plaimiff. 


^ptrfMdtef'  There  was  another  exception  not  moved,  us  the  ^  fmad 
«*  tstmm  ncyn;'  teJiaU  ex'ijUu  but  that  has  been  held  good  enough.  SUvenfm  v. 
mood.  Steveniiftj  Sid.  375,  376. 


Trinity 
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The  Second  of  James  the  Secc^d, 

I  N 

THE     KING*s    B€NCH. 


<mmatm 


Sir  Edward  Herbert^  Knt.  Cbkf^tiftkt^ 

Sir  Francis  Wythens,  Knt.      1 

Sir  Richard  Holloway,  Knt^   i  "Jufiices. 

Sir  Robert  Wright^  Knt^         J 

Sir  Robert  Sawyer,  Knt.  Attorney  GmeraL 
Sir  Thomas  Powis,  Kfit.   Sdicilor  Gcn^cl. 


Goddca  ^f^'ij^ Hales.  -^^ 

Eajier  Ttrm^  2  Jac.  z.    RaU  180. 
fiuLSTRODE  Atttnuff  foT  tiic  PlauitiiE 

DEBT  for  five  hundred  pounds  upon  the  ftatute  of  l?  Car.  !•  The  kirgof 
^.  2.  for  acceptine  and  exercifing  the  office  of  c^hncl^  &c.  England  mxt^ 
not  having  token  the  oadis,  and  fublcriMl  die  declaiatton;  andfet  ^^7^^^ 
&rth  an  iudicimeut  and  convidioQ  for  the  fiinie^  firqitUa&h  ce*  h^,^d  S!L. 

£fiVit.  fort  on  a  con- 

vldioA  OB  the 

Tke  defimdant  pleads  in  bar,  diat  after  kts  tdmiffion,  and  before  ^5  ^^'  >•  ^  «• 
^iree  months  expired,  the  king,  ht  his  letters  potemt^  had  paidoned^  Iiffi«  o/2w  "^ 
fdeaftd,  and  Jifftnfid  with  the  ihid  oaths^  &c.  without  having 

The  plaiads  demurs*  if  the  king 

grii  ted  the 
4onviA  «  </i/^/«m/r,  he  mijiht  pkjid  kit  i^r  tp  laJ^Ute  »y4s  inArtai^  for  t3t«  penalty.      ■  %,  C. 

'  ,  »j.    Aoce^  caff  ^x. 
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GoDDiif  Mr.  Northey  for  the  plaintiff^  argued,  that  this  difpcniadao 

jl^*^*^,^  ought  to  have  been  pleaded  to  the  mdicfanent  j  that  now  it  came  too 
late ;  that  by  the  conTi6Hon  the  aftion  accrual  to  the  informer;  that 
if  a  man  will  not  plead  a  pardon,  no  advantage  can  be  taken  of  it 
afterwards ;  that  now,  by  this  plea,  the  indiftment  and  conviction  are 
admitted.  He  cited  Bro.  tit.  "  Charter  de  pardon^*  15.  Ht  that 
pleads  a  pardon  muft  plead  it  before  he  pleads  not  guilty ;  here  he 
had  a  day  to  plead  it,  MarJhaYs  caje^  3  Cro,  4.     i  Roll  Abr.  306. 

The  Lord  Chief  Justice.     Come  to  the  point  and  amie 

that* 

Mr.  Northey.  Then  the  difpenfation  is  merely  void.  In  the  year 
•  ["  476  ]  book  4  Hen.'].  1 1, 1 2.  it  is  fhcwn  in  what  cafes  the  king  ♦  may  difpenfe, 
as  with  a  malum  prohibitum  by  ftatute,  but  not  where  others  are  preju- 
diced by  fuch  difpenfation ;  as  if  a  man  be  bound  in  a  recognizance  to 
keep  the  peace,  the  king  cannot  releafe  that  duty,  becaufe  of  the 
prejudice  that  may  thereby  accrue  to  others ;  and  yet  when  it  is  fcr- 
feited  he  may.  The  kingcaimotdifpcnfe  with  an  aft  of  parliament 
that  is  of  public  concern,  becaufe  of  the  intereft  which  every  fub- 
jedt  hath  therein.  4  Injt.  135.  Wherever  an  a6t  of  parliament  in- 
flifts  a  difability,  the  king  cannot  difpenfe  therewith,  as  dip  31  Bliz. 
c,  6.  concerning y&7i<7«y  ;  neither  the  king's  pardon  after,  nor  his  dif- 
penfation before,  can  take  away  the  difability  [a).  So  as  to  the  5  CsT 
6  Edw.  c.  6.  concerning  fale  of  offices  {b).  The  king  cannot  con* 
troul  an  aft  of  parliament  that  difables  a  man  (t).  If  the  kina 
fhould  licence  a  man  to  fell  an  office,  fuch  licence  would  be  void  (^j! 
This  aft  iiiipofcs  a  condition  on  his  capacity  to  hold ;  nay,  upon  his 
taking  the  office  there  is  an  incapacity  attached,  which  could  not  be 
remedied  but  by  takiiig  the  oaths  ;  he  is  difiblcd  to  enjoy,  he  is  only 
to  hold  but  three  months,  unlefs  he  take  the  oaths  :  it  is  agreed,  that 
the  kinr^  camiot  difpjnfe  with  the  ilatute  cf  7  Jdci.  c.  6.  This  prero- 
gative v/as  never  made  ufj  of  fince  the  flatute  was  mndc,  thou  h  at 
the  time  of  making  of  it,  many  pcrfons  of  worth  loft  tlieir  placet,  by 
rcafon  whereof  the  late  king  loft  their  good  fcr vices.  As  to  the 
cafe  of  2  Hin.  7.  6,  7.  concerning  tlie  cfTicc  of  ftieriti^,  with  a 
V071  objltinte^  ihcje  never  was  any  judgment  in  it ;  and  the  juftices, 
and  fcrjeants,  and  attorney  agreed  to  ftudy  it  well,  and  Cud,  ^-faat 
they  had  there  faid  (hould  be  reckoned  for  noihing,  and  declared 
:  they  would  not  be  bound  by  it :  it  is  tlic  iinjj;le  opinion  therefore  of 

Coke  ;  aiid  in  Brooke  {e)  it  is  faid,  that  the  matter  was  left  at  largp 
and  not  adjudged.  But  admitting  that  cafe,  yet  it  differs  from  Aisj 
the  ftatute  there  was  purely  rcftriftive  of  the  king  as  to  his  power 
of  commanding,  that  the  king  fliould  not  grant;  fo  that  the  king 
*I  477  ]  niay  command  notwithftanding :  ♦  but  this  ftatute  is  onlydiroftive 
to  the  fubjeft  how  to  qualify  himfdf :  he  cited  Sir  John  Reed's  cafoy 
{hcrifF  of  Hertford/hire  (/).     And  he  farther  urged,  that  in  that  cafe 


{a)  Co.  \M.    i?o.     3   Inft.  104.  114.  (d)  See  the  cafe  of  Thomas  t.  Sorrel, 

Cro.    Jac    3S5.     Hob.   75.     Moor,   caiie       Vaaj;li.  354. 
1  .-yo.  "        ' '  * 

^v ^  Co.  Li:,  -yi^ 

[.^  Cr..  j»c.  3S6.      \  \'.y\.  115 


90.  tO   r*""  Abr.  tiile  "patent," 45.  |ci, 

^4.,  Co.  Li:,  -yi^  {j]   II. ia.)  ^:im,  17  &  zi  Cjr.  2. 
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•f  the  (Wiff  the  difpen&don  is  in  the  patent  that  grants  the  office }  Goiidsk 
fe  that  it  is  before  die  incapacity  is  attached i  but  here  it  comes  after*  haIss. 
wards,  aad  too  Jate* 

Sir  Thomas  PowVs  2  contfa*  No  man  was  by  the  common 
law  incapacitated)  but  he  had  fome  way  or  other  to  remove  that 
difability.  He  urged  that  the  king's  prerogative  was,  and  is  a$  much 
the  law  of  England^  as  any  ftatute  (f  )• 

Gl ANVIL  Serjeant.  This  power  of  difpenfation  is  not  a  notion 
of  this  age.  The  difference  of  malum  in  Jij  and  malum  prohibitum 
has  always  been  allowed*  A  law  made  pro  bono  publico  is  not  to  b« 
difpenfed  with ;  but  ^ere  an  a&  of  parliament  prohibits  a  thing, 
that  was  lawful  before,  under  a  penalty,  which  is  not  to  the  damage 
of  particular  perfons,  the  king  may  diipenfe  with  it :  what  is  pro  bon$ 
fobuli  complicati  the  king  is  judge  of,  and  maydifpenie  widi;  otherwifd 
of  what  \spro  bonojingulorumpotuli.  {b)  The  ftatutes  of  mortmain 
have  been  difpenfed  with  (i) :  this  here  is  not  a  malum  infe\  it  wa$ 
lawful  before  \  this  is  not  to  the  damage  of  particular  perfons,  but 
it  is  of  public  concern  in  the  general ;  and  in  fuch  cafes  there  is  a 
neceffity  for  this  power  of  diipeniing.  There  is  a  great  diftin£tioii 
between  the  laws  of  property  and  thole  of  government;  this  is  a  law 
of  government,  which  was  made  not  to  reftrain  the  king's  power, 
but  to  guard  the  government  againft  danger ;  and  When  tne  king  is 
fendble  there  is  no  danger,  the  reafon  of  the  law  ceafes :  murder 
may  be  pardoned  with  a  non  objfante  (>)•  Thefe  are  incidents  in- 
feparable  from  the  crown  (/}•  No  diubility  can  deprive  the  king 
of  the  fervice  he  may  command :  he  cited  Sir  ff^alter  Raleigh*! 
cafe  (m),  and  CalvtnU  cafe  (»}  confirms  that  opinion  of  a 
Aen.  7.  6. 

*  The  Lord  Chiep  Justice  took  time  to  confider  of  It,  and  fpake  •  [  478  ] 
with  the  other  judges,  and  three  or  four  days  after,  declared  that  he 
and  all  the  juc^es  (except  Strest  and  Powell,  Jufticet^  who  Nota* 
doubted)  were  of  opinion,  that  the  kings  of  England  were  abfolute 
ibvereigns ;  that  the  laws  were  the  king's  laws ;  that  the  king  had 
a  power  to  difpenfe  with  any  of  the  laws  of  government  as  be  £iw 
neceffity  for  it ;  that  he  was  fole  judge  of  that  neceffity ;  that  no  ad 
of  parliament  could  take  away  that  power ;  that  this  was  fuch  a  law} 
that  the  cafe  of  (herifFs  in  me  fecond  year  of  Henry  the  Seventh^ 
was  law,  and  always  taken  as  law ;  and  that  it  was  a  muc|Li|ronger 
cafe  than  this.  •  ■  ;•■    ^ 


i  '<  ■ 


And  therefore  gave  judgment  for  the  defendant  {o)%        ^*^<: 


(*j  7   Co.   56.     Vaugh.   347.  Year          (•)  Cro.  Jtc  and  3  Inft.  1 36.    i»  Ga. 
Book,  1   Hen.  5.     2  Ruil.  Abr.  **  Pic-       i^*     Plowd.  491.  51a.  591. 

"  rogativc/*     1  Rufh.  CoU.  572.  (n)  7  Co,  i.    Jenk.  30^. 

{b)  Dyer,  53.     Vaugh.  353.  (0)  By  2  Edw.  3.  c.  8.  and  if  Rkh.j. 

(t)  Fir<.  N.B.  22.    «  Ad   quod  dun-       c.  10.  it  it  ena^d,  that  no  coiDmand«  of 

•'  num.**  Ifttert  iball  be  fenc  snder  the  great  fea 

{k)  Vaugh.  336.  or  the  nttle  fealy  the  iigit^ct  or  privy  fcal 

(0  Ficr .  Ccr    1 39.  ia  difturfcance  oflbt  law.  tr  to  difturb  • 

Vol.  \l.  U  h                                    'tu 
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Cafc'43>  Salmon  againjl  Bullock. 

A  dec!»ration  ^1p  RESPASS,  for  that  the  defendant,  fuch  a  day,  domumfuamf regit 
^lIlnt^r.To^  fc  '^  /w/r^7t;i/,  and,  then  ajid  there,  beat  his  fcrvant  per  quodjervitium 

LTktffii^hV'  amifit:  held  well  enough  upon  debate,  though  thus  joined. 
fiervaoty  it  good. 

Cafe  434.  Bofon  tf^^/;?/?  Sandford,  and  others. 


The 
of 


»e  proprietors  f^  A  S  E,  wherein  the  plaintiff  had  declared,  that  whereas  on  the 
monl'^'SmT*  d  tenth  of -My,  1 685,  the  plaintiff  had  at  London  delivered  and 

in°carry*ing  **^*  ladcn  on  board  the  fliip,  called  **  the  Company's  Adventure,'* 

goods  on  freight  of  ExoN,  whcreof  the  defendants  were  tlien  and  there  owners  (in 

trc  liable  as  which  faid  (hip  the  goods  and  wares  of  perfons  requiring  the  car- 

forthe  lofsof  ^^age  thereof,  were  commonly  carried  and  tranfported  for  reafonablc 

goods  fhipped ;  freight  and  falary)  divers  goods  and  wares  of  the  faid  plaintiff,  t;/z. 

but  the  aftion  ^,  ^o  the  value  of  a  hundred  pounds,  in  good  order  and  well  con- 

■gainft  allThc  ^  ^itioned,'  to  be  fafelv  tnuifportcd  for  the  plaintiff  from  London  afore- 

part  owners,  or  faid,  to  the  port  of  TopiJhiUJt  in  the  county  of  Devon^  in  the  faid  (hip 

ina '^'^Icad*'""  ^^^  danger  of  thefeas  excepted)  for  a  reafonablc  freight  and  falary 

abaircmcnt." '"  ^7  ^^  plaintiff  to  the  defendants,  for  fuch  carriage  thereof,  to  be  \ 

S.  c.  I  show.jQ.  P^*^  >  ^^^  ^^  f*^*i  defendants  the  fame  goods  and  wares  of  the 

lor.  plaintiff*s  in  the  *  faid  fhip  under  their  culioJy,  for  the  caufe  afore- 

Sc^^s^ik^*^*  f«ii'-S  then  and  there  had  and  received,  and  them  to  tranfpoit  and 

sic.  3  Salk.tcr  ^•^^O'^'^  ^x\xi  aforeLud,  did  un.dcrt-ike:  ncverdiclefs  the  defendants  not 

«58.  regarding  their  duty  iii  ,this  bei^alf,  but  fraudulendy  intending  to  in- 

s'c*c"'h"^"  J"^^  ^"^  ^^'^  plaintiff,  arid  not  hindered  by the'dangefs of  the  feas,but 

s!c' Skin.  278*  ^^^  ^^*J  fl^'P  arrived  fafo  in  the  port  of  Td^/.y^i?;// aforefaiJ,  the  Ciid* 

S.  C.  I  Frecm.  goods  and  \varcs,  iii  fuch  good  order  and  condition  as  they  were  at 

^99-  the  time  of  the  delivery  and  lading  thereof  on  the  albrefaid  (hip,  to 

I  Wiif.  2j?i\  the  faid  plaintiff  did  not  deliver;  but  the  fame  goods,  &c.  fo  im- 

4  Burr.  1298.  providently  and.negli<ycntly  did  place,  carry,  and  keep  in  the  faid  (hip 

*  ^'- J^^i'*  94S.  in  the  faid  voyage,  that,  by  the  default  of  the  defendants  and  their 

aTer^mRwaSi.  f^rvaiits,  &c.  the  faid  goods,  by  the  fea-water  coming  into  the  (kid 

TermRcp  581.  fhip,  wefc  fpoilcd  and  damnilied* 

L  479  J         Upon  «5/ ^;</7/y  pleaded,  the  caufe  being  tried  before  the  Lord 
Herbert, 

We  insisted  for  the  defendanty 

First,  That  though   this  (hip  ufually  carri^  goods  between 


delay  common  right:    and  though    fuch  "  no  difpcnfation,  by  rov  o^ac/r,  nfcr  to 

commandmenis  ibouid   conir,   die  judges  <<  any  lUrute,  or  any  part  the.c  f,  fha!)  be 

fhall  not  ceafe  to  do  right:  and  this  is  aifo  «  al  o'.v  d,  but  that  the  fame  /hail  be  hed 

maJc  a  purt  of  their  oath  bv  ihe  Ibtute  jS  **  void,  and  of  no  effcQ,  except  a  difpen- 

Edw.  3.  il.  4*  and   by  i   Wjll.  &  Mary,  «  fa  lion  be  allowed  of  Tn  fuch  ftatute.** 
.  ft.  a.  c.  2.  r.  12.  it  \%  declared,    «  tblc 

Lonivi 
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London  and  Exeter^  yet  the  aftion  ought  to  be  brought  againft  the         Boiow 
majler^  for  he  received  the  goods,  and  ought  to  be  anfwcrable  for     Sanofo«». 
them ;  and  the  maftcr  of  the  fliip  is  no  defendant,  nor  fo  much  as 
joined. 

Secondly,  Bcfides,  if  the  aftion  lies,  all  the  owners  ought  to  he  3  Co.  119. 
joined,  and  there  wero  feveral  others  not  named;  and  the  cafe  of  Cro.Jac.  151, 
Morfe  V.  Sluice  («)  was  cited.  .» ^2^C.,^. 

Thirdly,  Alfo  we  that  are  the  defendants  never  fpokc  with  the  *  Bro.  cx.slt, 
plaintiff,  or  made  2LnyJpedal  undertakings  and  that  no  bill  of  lading 
was  given  by  the-  malrer :  and-  that  a  common  carrur  has  his  remedy 
againfl  the  hundred,  but  here  Is  none. 

And  I  put  this  cafe;  fuppofe  a  houfe  be  burned  by  the  negleft  of 
a  tenant,  and  other  houfes  are  burnt  by  the  means  thereof,  furely 
the  landlord  (hall  not  be  anfwerable ;  for  the  wrong  is  perfonal, 
the  tenant  "  tarn  improvide  cujlodivit  ign\'^  here  tiie  form  is  the 
fame. 

But  THE  Lord  Chief  Justice  fcemed  of  opinion  that  we 
were  liable ;  but  that  the  majier  ought  co  be  joined,  or  at  leaft  all  tbi 
twners. 

Whereupon  a  (pecial  verdift  was  found  (^). 

{a)  I  Mod.  85.  {h)  See  S.  C.  t  Show.  ^9.  loi.  tnd  3  Mod.  jat* 


*  The  Attorney  General  agasrjjl  CapcU,  and  others^        Qzk  jlic. 

In  the  ExcHEquBJi.  ,  *  C  4*<^  J 

Per  brn'e  in  liguUhrevium  de  Termino  S.  Hillar,  anno  prim9 
finient.  etfecundo  incipient.  R.  Regis  Jac.  a. 

pXTENT,  reciting  that  Moore  and  7Jww/7/,  by  bond,  became  AntxwnmM 

•  indebted  to  the  Kino  the  twenty- ninth  o^ September^  in  the  firil  "  barred  by  t 
year  of  James  the  Second^  in  a  thouianJ  pounds;  and  that,  by  inqui-  P^«^''""»  '/f** 
Jition  taken  the  twenty-ihird  of  December^  it  is  found  t\\3Lt  John  T/btor'i  joodij 
TPlnte^  and  Benjamin  Alerccr^  were  indebted  to  the  (aid  Thomas  in  under  a  com- 
four  hundred  and  fifty  pounds :  and  thereupon  it  is  commanded,  that  J^^'f  f  "^°'|***"^ 
inquiry  be  made  of  in/ite  and  Alircer*%  eftate,  on  the  twenty-  •  b^^he itfulng 
third  of  December^  tejie  the  twenty-fourth  oi  December^  returnable  ofthecommii^ 
the  twenty-third  of  January  following.  *<***  ^y* 

W.  Jonet,  20t» 

The  inquifition  found,  that  on  the  twenty-third  of  December  thty  ®"'»*>'  »<^*« 
had  eighty  barrels  of  anchovies.  .         3  Mod.  236. 

^     ^  Packer,  n6. 

The  defendants  thereupon  come  in  and  plead,  diat,  lonaj  before,  !T«mRq!V8. 
TVhite  and  Mercer  were  bankrupts;  that  commiflions  ilTiied  out   Cook. B.L. 446*. 
againft  thcii ;  and  that  on  the  fccond  of  February  the  gommiflioncrs 
made  an  ^^nrncnt  of  thofe  bai*rels  of  anchovies. 

H  h  2  The 
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Tm«  ATTe«.       The  AttDfncy  Gcnend  demors. 


llie  qucftioo  is.  Whether  the  extent  be  good,  the  party  heing 
QjSsiVs      ^  bankrupt  before  ? 

I  ARGUED,  Thai  at  th^  rime  of  the  bankruptcy  committed,  the 
creditors,  viz,  Mo9re  and  Thomas^  are  entitled  but  to  their  ratable 
part,  and  then  afterwards  the  King  fhall  have  but  what  he  has  a 
title  to :  in  cafe  the  creditor  b--  debtor  to  the  king  before,  then  he 
was  a  creditor  tor,  and  er.i  kd  to,  his  whole  part,  and  the  king 
(hould  have  the  benefit  of  he  v.'.rle  ;  and  no  aft  of  bankruptcy  (hail 
afrtTwards  ouft  the  kico  c'  his  remedy  for  hi?  debt;  for  he  not 
being  bound  by  any  of  the  ftatutes  of  b^nicru^tcy,  (hdl  not  be  in  die 
leall  prejudictil  by  them:  but  here  Moore  and  Thomas  were  not 
indebted  to  th':  king  at  the  time  of  the  bankruptcy ;  by  which 
IVL'u  and  Alerur  became  as  dead  in  law,  and  could  not  do- 
any  act.  Now  tiic  king's  right  to  this  remedy  commences  but 
ixvm  the  firft  debt  to  the  king,  and  dierefore  as  to  the  quan* 
tity  THE  KING  can  have  but  the  right,  of  his  debtor,  though  as 
to  the  manner  of  execution  he  has  a  prerogative  ;  **  nemo  enim  plus 
^  £  481  5  "  y«^'^  P^^ift  transfer  re  *  quam  hehet :"  "  Potefias  derivatwa  n»n 
**  major  quam  pritnitiva.^*  At  the  lame  rate  they  may  after  an 
aflignment  become  debtors  to  the  king,  and  fo  make  an  extent 
in  aid  the  fame  with  an  extent  origihaL  And  now  fuppofe  TVhite 
and  Mercer  had,  after  an  aft  of  bankruptcy,  and  becoming  bank- 
rupts, contraded  a  debt  to  the  king,  &c.  By  the  party's  becom- 
ing a  bankrupt,  every  man  that  was  creditor  to  him  becomes  cn- 
tiued  to  his  (hare ;  and  all  that  time,  the  condition  and  intcreft  of 
every  creditor  is  fixed,  and  cannot  be  bettered  by  any  aft  of  his  or 
the  bankrupt's.  Now  there  was  no  debt  of  record  to  the  king 
before  that :  and  in  the  cafe  of  an  executor,  if  after  die  death  of  the 
te(huor  a  creditor  by  bond  affign  to  the  king,  the  executor  may 
pay  a  judgment  before  it,  becaafc  it  was  not  a  debt  of  record  to 
THE  KING  at  the  time  of  the  teftator's  death;  and  fo  refolved,  in 
Trinity  term,  in  the  eighteenth  year  of  Janus  tfje  Firjiy  in  the  Ex« 
chequer  (tf).     Here  is  the  fame  r^afon. 

But  it  was  anfwered,  that  if  the  extent  come  before  the  aflfign* 
ment,  it  (hall  and  muft  be  preferred.  See  the  like  cafe  in  the  twen- 
tieth year  of  Charles  the  Secsnd^  in  the  Exchequer,  as  to  exe- 
cutors, .&c.  Edward  Lnvis  was  indebted  to  the  king*  by  bond, 
on  the  third  of  March^  in  the  nineteenth  year  of  Charles  the  Se* 
cond\  an  extent  iflucd  on  that  bond,  dated  twcnty-firtt.^iM?rf  A ;  the 
inquifiUon  finds  Lewis  poil'effcd  on  the  fifteenth  Jpril^  and  then  Cap^^ 
tain  Handbury  pleads  his  title,  that  Lewisy  on  the  fifth  of  Marchj  be- 
came a  bankrupt ;  that  the  fif:^  of  March  a  commiflion  ifliied ;  that 
the  fixth  of  March  the  commiflioiicrs  found  that  Lezv/s  was  a 
bankrupt  before  the  date  of  the  commiffion  ;  that  the  twelfth  of 
Afarch,  the  goods  in  queftion  were  feized  by  warrant  from  the 
Commiffioners ;  that  the  twenty-firft  of  March  the  commiffioners 
of  bankrupt  affigned  to  tne  creditors,  and  thereby  tliey  became 

(«)  a  Roll  Abr.  159. 

poOefled: 


Trinity  Term,  a  Jac.  2.  m  B.  R,  4^9 

pilMed:   to  this  plea  the  Attorney  GencrAl  demurs  generally,  and  The  Attok. 

judgment  is  given  for  the  king ;  and  although  the  goods  were  actually  ''^^^  *'**'  - 

in  cuftodia  legis^  yet  becaufe  the  extent  came  before  the  property  was  v. 

vefted  by  an  affignment,  it  was  held  a  good  extent,^      Extents  have  Ca»ell. 
been  held  good  that  have  been  made  upon  goods'  aAually  levied  by 

virtoieofa/^r/y^fw,  and*inthelhifriff'scuftody,the/;r/f»/coining  ♦  [  482  ] 
before  <j  bill  of  faU  made,  fo  as  the  property  vrj^  not  altered  (i). 

NOTA. 

(*)  But    fee    Audley  t.    Halfoy,  W.       146.     Upliam   ?.  Sumner,    2  Bl.   Rcfw 

i>nes,  202.     Rex  T.   Pixley,  Bunb.  202.        1294.  »n.i    Uoii^e  v.    Uayrcil,    4  Twn. 
irchmen   v.    Thorogood,     i  Show.  12.       Rep.  4^!$. 

Tuckcy  againft  Flower.  q^^  ^^g^ 

A  CTION  on  the  cafe  for  thefe  words,  <•  She  is  Ben  Harden^s  The  words  ••  Ac 
•^  "  common  whore;  he  ha&hin  wlti  her  feveral  times  in  the  *^'^* BJiarden^M 
«  wheat  barn  at  AJhtri  ;**  by  \-.^ich  words  feveral  chat  courted  her  in  <»  w*Mo^»"are 
marriage  did  forboir,  he.  Verdict  for  the  plaintiff  on  a  trial  before  my  not  in  them- 
LoRD  Herbert,  and  fifty  pounds  damages.  ^^"^ adJontble, 

I  afterwards  moved,  "^"?  ^''**?^ 

auod^  &e.  but  it 

First,  That  thefe  words  are  not  aftionablc,  for  thattheyare  Words  '^"j^,  S?&S/ 
which  import  only  a  fpiritual  offence,  and  for  which  the  party  could  jama^ebyTg*^ 
be  punilhed  only  tacrc,  and  confequ^ptly  a  Uhel  proper  t-iere  for  dcfa«  n«rai  «Ueg*tioii 
matioii.     In  the  cafe  of  f^au^han  v.    Scand'ijlo  [n)   an  adllon  was  «Vi;,!as  fevera? 
brought  for  Lying  '•  thou  art  a  whore,  a  baflard-bearing  whore,  and  «  that  courted 
**  Thomas  Halh  whore,  and  thou  di  Jft  play  the  whore  with  him  at  "  her  In  mar- 
"  fuch  a  gate ;"  our  words  are  the  fame,  or  rather  ilronger  than  "  jj-af  ^c**"^*^^* 
thefe ;  in  this  cafe  the  place  and  perfon  is  mentioned,  as  m  ours ;  and  3  q  ComV  26. 
yet  they  were  held  not  a«5Honable,  becaufe  it  was  not  alledged  that  28.137. 
Ihe  had  loft  her  marriage,  or  fuftained  a  temporal  prejudice;  bur,   ',^°'':^**^- 34- 
«  thouhadft  tfA^i^r^/byhim,"   is  aSionable,  becaufe  of  the  ibtute  3  Mod  til 
oil  Jac.  I .  r.  4.  which  orders  her  tx>BridtiveU :  fo  that  the  words  them-  1  Sid.  396. 
felves  will  not  bear  an  aflion ;  and  a  world  of  cafes  there  are  in  Rolle  *  Mod.  296. 
(h)  and  others  (0  to  that  purpofc.  lc?m.  Dig'.Svo. 

Secondly,  That  this  allegation  of  damage  is  too  eencral;  that  it      ^^^^ 
(igniftes  nothing  ;  for  firft,  it  is  fuch  as  no  anfwer  can  be  given  to  it, 
nor  can  we  tell  what  to  prepare  for  our  defence :  befides,  in  com-* 
roon  experience  on  the  trial  in  fuch  a  cafe  as  this,  the  plaintiff  is  never 
put  to  prove  that  general  allegation  of  damage ;  and  if  (he  (hould, 
we  coidd  never  be  ready  to  anfwer  it :  and  in  all  the  cafes  where  thefe 
words  have  been  held  adionable,  a  particular  damage  has  been  ex- 
prefled,  as  in  the  cafe  of  Davies  v.  Gardiner  (d)  "  '1  here  was  a  gro- 
cer that  got  her  with  child,"  there  a  fpecial  damage  is  laid  on  a  com- 
munication of  marriage  between  the  &ther  of  the  plaintiff,  and  one 
£lcock  ♦  by  name,  a  man  of  fubftancc.     So  in  the  cafe  of  Dame  AtoT'^  •   T  ^83  1 
fifon  V.  Cade  {e) ««  Jfltet  had  the  ufe  of  her  body/'  (meaning  car* 

(«)  Palm.  29S.  [d)  4  Co.  16. 

(*)    I  Roll  Abr.  33.  («)  Cro.  Jac.  l(a« 

{(c)  I  Com.  Dig. 
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Toc««Y  nal  copulation)  and  alledged  there,  diat  the  Earl  ff  Kent  and  others 
Fl«wkb.  ^^*^  communication  with  her,  &c.  And  tfacce  arc  many  cafes  where 
this  general  allegation  is  held  naught,  as  that  of  "  divers  pcrfons,'* 
&c.  the  fsime  with  ours  as  to  fpecial  damage :  and  it  was  held  naught 
in  the  cafe  oi  Norman  v.  Symond  (f).  So  in  the  cafe  of  IVethired  v. 
Brcelel'omcy  {g)  words  of  a  dancing-miftrefs  (Sir  John  Holt  was 
of  counfel  in  it)  it  was  held  that  a  general  allegation  is  not  good  : 
there  v.-p.s  the  cafe  of  Gratify  v.  Minues  {h)  tried  before  my  Lorb 
NoRi  H  for  words  fpoken  of  a  taylor,  **He  is  a  fhuffling  cheating 
fellow,"  and  that  thereby  he  loft  divers  cuftomers ;  but  the  words  were 
held  not  adionable,  becaufc  it  only  {ays^**he  has  lolt  divers  cufto- 
I  nicrs,"  and  docs  not  fay  whcm,&c.  and  the  judgment  was  arretted,  and 
we  were  forced  to  bring  a  new  a^ion,  and  to  particularife  feveral  cuf- 
tomers by  name :  this  has  been  an  allowed  difference  taken  there 
every  day,  and  upon  the  confidence  of  the  difference  wc  made  no  de- 
fence at  the  trial  of  this  cafe. 

Lord  Herbert.  Although  you  have  cited  abundance  of  cafes, 
and  thofc  direct,  yet  It  cannot  enter  into  my  reafon,  but  that  thefc 
words  carry  damage  in  them ;  they  import  a  great  (candal ;  and  fuppofe 
upon  the  report  of  fuch  words  no  fuitor  ever  comes  to  her,  is  not  this 
ground  for  an  adion  ?  here  is  a  great  injury  done  and  no  relief,  un- 
lefs  fhe  can  name  a  fuitor  ;  perhaps  thtfe  very  words  prevented  her 
from  having  any :  and  what  a  poor  reparation  is  a  libel  in  court-chrif- 
tian  for  defamation  j^  (hall  our  bw  be  fo  defeclive  as  not  to  give  a 
remedy  ?  I  muft  fatisfy  my  own  reafon,  I  think,  as  they  arc  laid,  they 
are  and  ought  to  be  actionable. 

Wytheks  7w/7/V^.  This  general  allegation  of  damage  has  al- 
ways been  difallowed,  and  the  words  themfelvcs  widiout  more  arc 
not  actionable. 

HoLLOWAYand  Wright,  Jufllces^ad Idem. 

And  fo  we  had  judgment  quod  querent  nil  capiat  per  HUam. 

if)  I  Roll.  Abr.  36.  pi.  12. 

(jf)  Trinity  Term,  30  Car.  z.   aiitet  p»jc  iS. 

{b)  In  Qhe  Common  k^lMt. 
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The  Second  of  James  the  Second. 

IN 

THE     KING^s     BENCH. 


Sir  Edward  Herbert,  Knt.  CJbief  Jtd/Itce. 


\Ncis  Wythens,  KfJt.     1 
:hard  Holloway^At?/.  i  Ju/lt] 
BERT  Wright,  Knf,     J 


iS/r  Francis  Wythens,  Knt. 

iSVr Richard  Holloway,A77/.  ^    yufiices. 

Sir  RoBi 


Sir  Robert  Sawyer,  Knt.  Attorney  General. 
Sir  Thomas  Powis,  Knt.  Solicitor  General. 


The  "King  againji  Browne,  Corbet,  and  others.  Cafe  437. 

THE  defendants  appeared  on  an  A^i^^j  f^r^^i/j  .•—G?ri^/ being  A  warrant  of 
an  attorney,  had,  at  Browne* sfwxty  arrefted  a  foldier  without  leave  commitment 
and  was  committed  to  a  meflengcr's  cuftody  thereupon,  and  he  was  lllit^u'bfd  1 
now  difcharged ;  becaufe  the  warrant  was  under  the  king's  own  hand,  and  the  Court 
without  feal,  or  the  hind  of  any  fecretary,  or  officer  of  ftate,  or  ofKing'iBciwk. 

.    n-   «  will  dirchargc 

J"ft»C^-  ,  the  party  o?L. 

Hat  ctifut.-'        .1  Bac.  Abr.  37g. 

Seamour  and  others  againji  Pafhley.  Cafe  438. 

15  EPLEVIN.     Avowry  of  a  diftrcfs  for  rent,  allcdging  a  pojfejfton  ^^  replevin,  ah 
^  for  a  certam  term  of  years.  ^J^^lmr^ 

for  rent,  a  ledgint;  a  poffejlion  under  a  term  for  years,  is  fuflkient.  -Ante,  cafe  196.  24 j.     ^  Salk.  cA 

5  Mud.  150.     I  Lev.  190.     I  Sid.  S9S.     i  Mod.  23 1«    %  Mod.  143.    Nelfon*a  Lutw.  20. 

H  h  4  Sir 
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Seav^vk  Sir  Johk  Holt.  In  debt  for  rent  it  it  well  enaogfi,  but  not  m 
FAtifi.tT.  avowry ;  bccaufc  in  avowry  wc  muft  traverfe  fome  particular  point ; 
in  cafe  of  the  a£tion  of  debt  we  can  plead  the  general  ifliie  ;  therefore 
here  you  ought  to  (hew  the  beginning  of  die  eftate*  (a)  A  qme  efimte 
cannot  be  of  a  term  for  years.  (^)  A  difference  is  taken  in  that  cafe 
of  Ooke  between  debt  and  avowry,  for  this  laft  £ivours  of  the 
realty. 

Mr.  Pollexfbn.  There  is  no  difference,  and  if  it  be  good  in  the 
#  f  485  ]  <wi^  *^  i*  ifi^  *"  ^€  o*^ »  f^^  ^^^^  ^^^  ^^y  *  J'emedies  for  rent ;  it  is 
true,  in  afomudon  or  real  a^ion  ;  here  it  is  an  adion  only  between 
le/Tor  and  leflTee ;  and  this  is  between  leflbr  and  leflee,  as  uiat  Cik  of 
debt  is ;  and  as  Scavagis  cafe  is  in  Jems*!  Reports  there  is  no  fucb 
difference  taken. 

The  Court  held  it  all  one,  and  wcU  enough.— Judgment  for  die 

avowant 

(#]  ScDvage  V.  Hawkiosy  Cio.  Car.  571.    Joaet  453.  (^)  Co.  Lit.  ixi. 


C>&  439*  Britten  agai^  Buckworth. 

SciR  faeiat  T^EBT  on  a  bond  in  the  court  of  Common  Pleas  apainft  an  ad« 
•fvoft  u  admir  '^  miniitrator,  who  waftes  goods  and  dies  intettate,  leaving  goods 
..A..r.^  to  the  value  of  five  hundred  ppunds,  and  debts  of  his  own  to  that 

falue. 


vacor. 
I  Mod.  its. 

\i  iaUt  s*'»-  A  fcire  facias  w»  brought  upon  the  new  ftatute  againft  his  admi« 

%  L<u  Ray.  Sot.  nifiracor,  and  he  pleads  payment  of  that  five  hundred  pounds  for  debts 
^  i***  Vi?'"  *il"  on  fimplc  contraSs  of  his  inteftace. 

%  9k.  Abr.  360.  *^ 

And  held  good»  and  )udgrnent  for  the  defendant  becaufe  the 
wafting  is  the  charge,  and  that  is  of  no  higher  a  nature,  and  by  that 
ftatute  he  is  to  be  in  the  iame  cafe  with  his  inteftate^  and  he  might 
have  paid  his  own  debts  therewith* 


Cafe  44OW  Dorrington  agaiwjt  Edwim 

peftndant  ifttr   T>  EPLF  VIN  removed  by  certiorari j  and  for  not  proceeding  zfcm 
^^ntoaybr'ng  faclas  w^is  fucd  againft  the  pledges  below :  now  arj^ed  again» 

^/i^MM'sainft  and  judgment  for  the  plaintiff' that  ihc  fcire  facias  well  lies.  See  11 
the  piedo-:*         Hen.  ^.  50.     9  //r/T,  6,  58.    4  H$n^  6«  2.  and  Raftats  Entries^ 

8.C.  Ante,  43 1  r()Q. 
«.C.3.M>d  ^  ^ 
)€.    S,  C  Comb.  I.    S.  C.  Skin.  144. 
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rtaughcon  a^ainji  Rugby.  Cafe  44 1« 

^PON  motion  to  fet  afidc  an  execution,  and  to  have  rcftitution  of  ^fa^MiMsegm 
^  goods  levied,   and  a  report  of  the   Secondaries    to  the   d^fcndJi^'** 

Court.  death,  is  (00^ 

It  was  held,  that  z  fieri  facias  delivered  to  the  {herifF,  and  exc-  s!  c!  c^i^^ 

cuted  after  the  defendant's  death,  though  it  did  bear  tefte  before,  is  7*Mod.  %. 

good,  notwithftanding  the  ftatutes  29  Car.  2.  c.  3.  againft  frauds  ♦  and  *  |^"-  *'*• 

perjuries;  for  that  was  intended  only  for  the  benefit  of  purchafers and  3PcIrWm$.39o. 

ftrangers,  and  not  of  the  party  or  his  executors.     Per  tout  le  i  Ld.  Ray/ydll. 

Court,    Sir  John    Holt,  and    Tremaine    counfj   in  the  ^^- 

motion.  *  L  486  J 

Palmer  ^i^tf//;/ Allicock.  Cafe  442* 

PROHIBITION  often  argued,  about  the  cafe  of  onefon's  dying  if  tnmteftm 

inteftate  under  age,  to  whom  adminiftration  belongs,  whether  to  *"!'*  **^f!!ISL 

the  other  fons  as  next  ofkin^  or  to  the  mother  ?  and  a  confultation  was  Jfe  incSuioS^ 

granted.  iinre  of  his  rt^ 

cher*t  efUte  dull 

Note,  The  nnfon  of  three  judges  was,  becaufe  they  had  a  jurif-  v> »  his  admi. 

diaion  i  and  of  another,  becaufe  no  intereft  vefted :  f  **?**^i»^  ?* 

'  '  to  the  admini- 

Tanun  qu^erey  For  it  feems  If  they  proceed  contrary  to  the  ftatute  thelr?'^        ** 

they  ought  to  be  prohibited;  and  it  feems  that  an  intereft  is  clearly  s.c.  Ante^/07• 

vefted  by  the  ad  of  diftribution,  and  fo  has  it  been  held  in  Chancery  S.C.Skin.  ais. 

and  the  £Arci/j«^r  all  along.  s!c;3Mod.5». 

S.  C.  Comb.  14. 

The  King  againji  Bafpoole.  Cafe  445, 

INFORMATION  for  penury.  The  perjury  was  affigned  in  cer-  A  e^pf  •fi^. 
tain  depofitions  taken  in  Chancery^  in  a  fuit  there  depending,  by  cTi"«A°Si« 
commiffion  to  examine  witn'efles  at  Norwich.  under  a  com- 

,  -  ,  miflion  to  exa. 

Upon  a  trial  here  at  the  bar,  the  proiecutor  produced  a  copy  of  mine  witnefle^ 
the  depofitions  examined  in   Chancery^  and  fwc^e  to  be  a  true  *^  ""^  admift^ 

*  b!e  evidence  oa 

C<>Py*  an  indiament 

I  being  of  counfel  with  the  defendant,  thereupon  urged,  that  they  agai^tSJ  4«. 

ought  to  prove  him  fworn,  and  that  he  fwore  fuch  things,  for  this  was  ponent,aithoa|li 

but  a  copy  of  what  was  returned  into  Chancery  by  commiflioners,  ^*7*****  Wk 

that  are  neither  officers,  nor  upon  oath.  This  I  urged  the  rather,  be-  IT^'^ifft  proved 

caufe  HbRBERT  Chief  Ju/lice  had  ruled  it  neceflary  in  cafe  of  an  that  the  depo. 

affidavit,  and  would  not  allow  of  a  copy  of  an  affidavit  filed,  to  be  n^twasjw^ 

.-.^/•»  '  and  thac  Jbt 

evidence  in  cafe  of  perjury.  „3ae  the«^;. 

mi  d^tim*  Amc,  c«it  1 55.    Vide  antt,  cafe  i  ir  1 55.    S.  C  Comb.  3S* 

And 
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The  Kive 


And  Herbert  Chief  yujf ice  now  taking  the  obje<Elion,  it   was 
Bai^oli.      '^"6  debated,  and  a  .difference  alledged  between  an  anfwer  fwora 
before  a  maftcr  in  chancery,  who  was  a  fwom  officer. 

•  [  487  ]         TriE.CouRT*  was  divided. 

Herbert  Onefjuflice^  and  Holloway  Jujiice^  were  with  the 
objedion,  and  Wythens  and  Wright,  Jufiices^  on  the  other  fide. 

So  THE  Court  being  divided  the  copies  were  not  admitted  as 
evidence;  the  commiffioners  who  took  the  depofltions  being  all 
living,  and  might  have  been  y«^^fl?«/7^// hither.  And  thereupon  the 
defendant  was  found  not  guilty^  without  entering  on  the  merits  of  the 
caufe. 


Cafe444. 


Toajdnt  mf' 
fMmffii  againft 
thn»»  each  can« 
not  fcWrally 
pleM)that<«ibf 
«*  did  not  pro- 
**  promife  in 
**  manner  and 
««  fbrm,  &€.'• 

S.C.Comb.37. 


Accourt  againji  Swift  and  others. 
Eafier  Term,  I  Jac.  I.  Rjsll.  209. 

p^RROR'on  a  judgment  in  Ireland^  in  an  a£tipn  on  the  cafe  on 
a  joint  ajjumpfit  againft  feveral,  v/a.  A.  B.  and  C.  A.  let  Judg. 
ment  go  by  default ;  fi.  pleads  *^  quod  ipfe  non  ajjumpfit  modo  etfo^ia 
**  prout^  (*fc,*'  and  C.  likewife  "  quod  ipfe  non  ajfumfjit  modo  et  forma 
^  proutj  €ffc."    The  iffups  are  found  for  B.  and  C. 

Mr.  PoLLEXFENy^r  tbi  plaintiff.  The  pleading  is  naught,  for 
that  they  are  charged  with  a  joint  promife,  and  therefore  for  on?  cf 
them  to  lay  "  quod  ipfe  non^  iffc.**  is  no  anfwer,  but  it  ought  to  be 
**  quod  ipjt  non  affumpferunt^  &ff ."  unlcfs  you  would  conftrue  «  non 
ti^anpfit''  to  be  **  non  affumpferunt^'  and  "  ipfe''  to  be  «  ipfi:^ 

Sir  John  Holt  ?  contra-  "  Aiodo  et  forma'*  reftrains  it  to 
the  declaration  well  enough.  See  i  Sid,  76.  7  Hen.  6.  33.  £/- 
gar  V.  Randa/y  Hill.  24  ^  25  Car.  2. 

Adjournatur.  (^7) 

(4)  Tki  C«urt  at  the  firft  opening  of  the  cafe  fecmcd  to  agree  with  Holt  ;  intf 
iftcrwards  the  judgment  was  reverfed.  S.  CCoiXib.  3S. 


Cafe  445. 


Prohibition  to 
the  fpiritual 
court  on  a  lihel 
ftir  callini  a 

heaiufe  no  aver- 
ment that  JaJ« 


Warwick  againji  Skinner  and  another. 

PROHIBITION  prayed  to  a  libel  in  the  Court^Chrifisan  for  dfef»- 
*  mation,  by  thcfe  words  (poken  to  the  hulband  of  the  wife,  «  flic  1$ 
a  drunken  jade;  a  cheating  jado ;  and  a  (linking  jade :"  fuggcfting 
in  the  libel  xh^tjade  fignined  whore. 

Mr.  Powel  infiftcdupon  the  cafe  of  Pugh  v.  yefferyes  {a) 
«  Welfh  jade,"  and  "  Wclfh  rogue  \'  that  as  rfiere,  fo  here,  it  was 
of  an  unceriain  fenfe,  and  needed  an  averment  of  its  particular  iigni- 
fic«itioii  in^thc  place  where  fpoken. 

(*)  Cro.  ElU.  456.      2  RoU.  Rep.  197. 

Mr* 
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Mr.  PoLLEXFEN  }  Contra.  The  word  « ja^lc"  is  the  (ame  with 
•*  old  whore,"  as  an  over  ridden  horfc  is  .called  **  jade/'  and  •  they 
are  malicious  words  fpoken  to  the  huiband  concerning  his  wife. 

The  prohibition  was  denied  per  Curiam  upon  debate,  becauTe 
the  words  were  malicious  : 

Sed  quare  "jin  rationis^  for  an  averment  feems  ncceflary,  &c. 

And  Mr.  Powf.l  informed  me  that  the  next  day  they  had  a  prohU 
bicion  i];ra:kted  in  the  Common  Fleas. 


'  &' 


The  King  againji  Johnfon.  Cafe  446. 

'T'HE   DEFEVDANT,  who  v/as  the  author   of  "  Julian  the  itimoobjec- , 

Apostate",  being  n  nv  aj;::in  Cvonvi<5teJ  on  a  trial  at  the  bar,  *'*>"^m  »nftr- 

forpublifhin^.:  another  feditious  Libel,  intituled,  "  An  Address  to  iTlihcUoftf 

THE  Armv,*'   took  fevcral  exceptions  thereto.  inter  atta,  »i^ 

though  the 

As,  First,  that  the  information  was  inttr  alia  and  the  whole  was  whole  Ubd  w» 

recited  except  yf/// J.     But  that  was  over- ruled  and  the  jury  had  now  ''^*'"' 

found  it  fo  ;  and  if  any  advantage  could  be  taken  upon  tliat,  it  muft  j^  c.  7SU  T^' 

be  upon  the  trial,  645. 

Vide  ante^  436. 

Secondly,  He  excepted  that  there  was  no  averment^  that  there  r^^  j| 
was  an  army  in  England.  Buttliat  was  over-ruled  likewife.  Cowp.* 

And  his  behaviour  being  very  infolent,  he  was  fcntenced  to  the.  Pillory  for  llbd 
pillory  three  days,  and  to  be  whipped  from  Newgate  to  Tyburn;  and  «j<*cr«  the  party 
bccgufe  the  punilhmcnt  was  thought  in£imous,  (a)  therefore  direc-?  '**  *"<>«»• 
tion  was  given  for  care  to  be  taken  that  hefliould  be  degraded  before 
he  fufFcred  that  punifhmcnt. 

And  accordingly  THE  record  and    Mr*   yohnjon  both,  were  ifadergymiB 
brought  before  the  right  reverend  fathers  in  God,  the  lord  bifllop  of  ***  conviacd  of 
Durham,  the  lord  biihop  of  Rochejler^  and  the  lo.d  bifllop  oi  Peter-  tcfcid  t^"  hf** 
horsii^h,  (commillioners   appointed  by  his  majefty  to  exCrcife  all  piliory,  he  maf 
manner  of  ecclefiafticJ  jurifdiclion  within  the  dicxrels  of  Londorty  dur-  *>«  d^raded.  * 
ing  the  fufpcnfion  of  the  lord  bifliop  of  London)  who  with  fevcral  of 
the  moft  eminent  divines  of  the  city,  met  in  the  chapter-houfe  of  St. 
P.iuh,  where  the  faid  Mr.  Johnfon   according  to  the  ccclefiaftical 
laws,  in  a  full  court,  received  fentence  of  degradation,  and  was  degrad- 
ed and  devcUed  accordingly,  and  delivered  over  as  a  meer  lay  pcrfon 
into  the.  hands  of  the  fecular  officer,  to   undergo  the  puriifhments 
above-mentioned. 

(a)  But  fee  the  cafe  of  Ptndock  y.  Mackindir>  Wilf.  . 


TU 
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Ctfe  447.  *  The  King  againjl  Drake. 

•[489] 

Recoii»  TJtyoVjJI     \TEMORANDUM  quod  quarto  dit  Augufti  amu 

returned  by  -*-  -*-  regni  domini  noftri  J acobifecundi  dei  gratia  jlfigliie 

*^'^J^  00  the  ^^^^'^  Francis  et  Hibirnia  regis^fidei  defenf.  i^c.  primoy  Johakkes 
4bMc  13  Car.     SHEFFIELD  de  PlYMPTON  BEAT^  MaRI^  in   Ctm.  DeVOK.  gffi. 

«.c  10.  far       apud  OhLhT OS  imodem  com.  venit  coram  nobis  Richarik)  Hil- 
i^S?"^  '"  LERSDEN  et  Thoma  Hele  arm.  duobus  jujUciar.  dia.  domini  regis 
*  ad  pacem  in  com,  frad  confervand"^  ac  ad  divfrf,  felon,  tranfgr,  et  ar 

AMe, c*fc  419!  vnalefaRa  in  eodem  com.  perpttrat,  audiend.  it  terminand,  affignat,  et 
4 Com.  Dig.      pra/iitit  /acrament.  fuum   €orporale  coram  nobis   {eodem  JOH ASK E 
«  £f*"^^'»      Sheffield  adtunc  exijien,  crcdibili  tejh  in  bac  parte)  qwd  WiLLl- 
^g  47.5***"       ELMUS  Drake  de  Iw^KiuG^incom.  Devon.  pr4td.  arttuet  Hek- 
Ricus  Crymes  de  Buckland  Monochor.  in  eodem  ctm.  gen. 
quarto  die  yuiii  anno primo  fuprad,  vi  etarmisy  ^c.  parcum  RlCHAR- 
Di  Strode  arm.  in  quo  danue  adtunc  et  diu  antea  ac  continue  pofiea 
hue uf que  cvjiodit,  fueruntfcituat.  et  jacen,  infra  parocb,  de  Plymf- 
TON  BEAT^  Mari^  in  com.pretd,  abfque  confenjfu  preefat,  RiCHAR- 
Dl  Strode  arm,  adtunc  exijlen.  veri proprietor,  (Anglicb  owner} 
ejudemparci  aut  alicujus  ah  perfon,  adtunc  bahent.  cujiod,  (Akguce 
being  intrufted  with  the  cuftody)  ejufdem  parciiUicite fregerumtet  in^ 
traverunt  et  adtunc  et  ibid,  unam  damamfuham  (  Anglic£  one  Ed- 
low-deer)  in  eodem  parco  exijien,  depafcent.  cum  quihufdam  canibus  v^- 
naticisfuis  illicitejlertat.  fuerunt  et/ugaverunt  (Akglice   couricd) 
contra formamjiatut.  in  bujufmodi  cafu  edit,  et  frtfvif.  idfo  fnfiderat, 
fft  fer  nos  prod.  Richaroum  Hillersden  et  Thom.  Hele  jufi 
tictar,  ut  prafertur.  exiften.  quodfrafat.  Willielmus  Drake /f 
Henricus  Crymes  depntmifjis  tmpofit.fuperteftimon.pretd.  eonvia, 
funt,  ac  quod  quilibet  eorum  prerfat.  WiLLlBLMi  Drake  et  Hen- 
Rici  Ckymbs  feparaliterforisfaciatfummamvigint.  librar.pro  •fien- 
fa  prsed.  unam  medietai.  prad.-  earund,  fummar,  pre^at,   Johanki 
Sheffield  exijUn.  informatori  et  aL  medietat,  preefat,  Richardo 
Strode  arm.  exljhnt.  proprietor.   ^AngLICE  owntv)  danue  fr^ed, 
•  r4Q0  1   [^^end.fecundumJQrmamtiatut.prtcd.incu}usrti^teJiimioniumnoifree^ 
*•  fat.  Richardus  Hillersden  et  Thomas  Hele  bmc  recerdo  im- 

nus  etfigiUa  nofira  refpe^ive  appofuimus  die  anno  et  loco  friusfupreh- 
fcrip. 

I  moved  to  quafh  this  convidion  upon  thcfe  exceptions. 

Aeonvi^ion  on  FiRST,  Here  two  jufliccs,upon  a  fingle  oatl^*,  have  convifled  a  man 
c.  10?  fn/i  */;r-  for  breaking  ai.d  entering  a  park,  and  coiirung  a  deer,  and  impofed 
mg^y  is  good,  twenty  poun%^s  penalty  iov  it :  now  there  is  no  ftatute  againft  breaking 
•itkoogh  it  alfo  ^e  p;^r|^ .  .ji^  offence  by  13  Car.  2.  c.  10.  is  courfing,  &c.  and  the 
dl^Vfidant  \rlki  penalty  ihey  have  iropofed  is/;r  the  offence  aforefaidy  generally. 
^^  *  But  the  Court  did  that  the  offence  was  bunting  the  deer. 

0«  a  conv'aion      SECONDLY,  They  have  not  faid  that  we  did  couHe  without  their 
&d^,.1.d  c^^f^"^'  ^"^  ^"'y  ^^  "^^  ^«i  *>'<^  *c  park  without  their  confem: 

Wroke the  park«  nkim ecnfait  o/ibe  9wmr,  tbek  woi4t  ihaU  apply  to  tiK bmad^i  at wtB  as  |»|he  Umkmr. 


TviKiii 
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now  we  might  break  the  park  without  their  confent,  and  have  their 
confent  to  hunt  notwithftandins :  thofe  words,  ^  without  confent,** 
can  never  go  to  the  whole,  for  it  is  not  placed  in  the  beginning  nor 
in  the  eiKl,  but  only  in  the  firft  claufe,  defcribins  the  miinner  how, 
juft  before  the  adverb  iUiciUi  then  comes  the  om;j:  cUufe,  ct  unam 
damamillicite  fugaverunt  • 

The  Court  (aid  that  the  abfque  CMfenfu  went  to  the  whole. 

Thirdly,  Several  penalties  for  one  courfing,  whereas  the  dedgn  -By  i^Cjr.i.^ 
of  the  ftatifte,  by  the  dividend  of  the  penalty,  feems  to  be  only  to  give  ]\^'yf^J^ 
a  fatis&aion  for  the  deer  fpoiled.  "  TdL^'H^^ 

The  Court  (aid  that  by  the  words  of  the  ftatuCe  every  fcvcral  iuSL  to"£fU! 
perfon  forfeit  twenty  pounds  a  piece.  nU^.    • 

Fourthly,  The  (latute  requires  the  oath  ofoneormore  credi-  If*ftttutt4i- 
ble  witnefles :  now  here  is  none  but  tht  informer  to  whom  the  moietjT  JJ^  ii^S''**^ 
of  the  penalty  is  given,  whereas  by  law  he  cannot  be  a  witnets  becaa&  of  one  credibte 
a  party  ^  no  more  in  this  cafe  than  in  any  civil  adion,  or  in  a  qui  tarn  witncik,  iwigiT* 
upon  any  penal  ftatute;  and  the  owner  of  the  park  may  be  a  witnefs  L"dty^to  the* 
as  well  as  the  informer;  which  will  not  be  pretended  :  befides,  the  informtr, •  con* 
ilatute  requires  a  credible  witne(s,  which  furely  he  caimot  be,  that  is  viaion  on  the 
to  have  a  benefit  by  the  conviction ;  that  is  a  party  intercfted.    In  the  J*^^  j^f^"***"^ 
cafe  of  an  information  upon  the  flatute  of  ufury,  the  parties  to  the  is  bad.*"  *'""*' 
ufurious  contrad  (hall  not  be  admitted  witneiles,  bccaufe  they  are  teftes 
in  propria  caufa^  {a)  and  fowas  it  adjudged  in  Smithes  ^^fiy{^)  and 
that  ca(e  was  much  (Ironger,  for  there  was  another  informer,  and  fo 
lie  was  not  a  party,  but  only  was  to  have  abcnefit  on  fuch  conviction,*  *  [  49X  J 
by  the  ilatute's  avoiding  his  bond  or  (ecurity.     Upon  an  indictment 
of  perjury  on  the  5  Eliz.  c.  9.  he  agatnft  whom  the  verdift  is  given 
fliall  not  be  a  witnefs,  becaufe  that  afterwards  he  by  action  (hall  reco* 
ver  twenty  pounds,  and  fo  it  was  adjudged  in  the  c^fe  of  one  Bacon 
indiiSed  for  perjury  (c)  and  the  reafon  of  it  feems  good,  becaufe  he  ia 
a  party  concerned  in  intereft  in  the  eflFcft  of  fuch  proceeding.  In  our 
cafe  it  appears  tnat  he  is  the  only  witnefs,  and,  by  the  (ame  record,  it  ap* 
pears  that  he  has  twenty  pounds  for  fuch  teftimony :  befides,  this  ftatut;e 
gives  no  part  of  the  penalty  to  the  king,  fo  that  he  4s  not  concerned  in 
intereft ;  all  is  given  to  the  informer  and  owner ;  and  to  allow  them 
to  be  witnefles  in  this  cafe,  which  is  quaji  their  own,  is  fomewhat  hard^ 
for  thev  cannot  be  fuppofed  indifferent,  much  lefs  credible  witnc(rQS  in 
that  belialf. 

The  Court  ftuck  a  little  at  this  exception. 

Lord  Herbert  Chief  Jujiice^  declared  it  unreafonable  that  it 
{bou!d  he  fo,  but  here  was  a  particular  law  which  made  the  offence^ 
and  creates  a  particular  form  of  proceeding. 

Wvthens  Juftice.  The  two  juftices  of  the  peace  arc  folejudgcf 
of  the  cr  Jdioiiity  of  the  witne(res^ 

{m)  12  Co.  63.  Co.  Lit.  6.      {h)  Trinity  Tenp»  %  Jac.  x.      (f )  i  Roll.  Abr.  685. 

And 
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Tbk  KiKtt         ^nj  fo  Wythens,  Hollowav, and  Wright  yufitcesj  allym- 
Dbake.        ^'^''^  ^"^  feparath/ij   delivered   their     opinions    that   it   was   weD 
enough.  (^) 

And  fo  all  thcfe  exceptions  were  diiallowed. 

{d)  Bcpt  ;$  now  fettled  I  hat  the  infor-  if  f.«id  tint   divers  convidl'ons  hid  httn 

mcr  c^nno:  o.*  a  wirrel's,  ^hcr^  he  is  intit-  quaili.'d  fur  the  lame  r^foa  bcfoxe*   rLd. 

led  to  ai\)-  part  or  the  penalty.     See  Rex  ^J>*  I54S* 
V.  StOiie,  Mtch.  1  crxn.  2  Geo.  2.  where  k 


Cafe  448.  Jennings  agabiji  Hawkey. 

Trinity  Tcrm^  2  Jac.  2.  R9IL  I2i. 

The  FLiA         T^EBT  on  a  bond  brought  againft  the  defendant  as  executor: 

acneiuicd  hyU  It  wns  movcd  in  arrcft  of  judgment,  that  it  was  in  the  debd: 

/bit  Any  time.  ^ J  ditiruU  and  therefore  naught  j 

S.dVenu  ° 

*^^*     i^  ®"^  becaufe  the  declaration  on  the  file  was  right,  being  *  in  the 

rail  *      *  deiinet  only,  and  the  declaration  delivered  was  right,  and  the  tran^ 

S.  C.  3  Keb.  i^^^ft  fent  down  to  be  tried  was  right,  although  the  roll  made  up 

350. 371-  5<-f*  here  were  naught ;  yet  it  was  held  that  it  fhould  be  amended,  it 

3 Mod.  1 13.  being  agreed  for  a  rule,  that  the  plea-roll  (hall  be  amended  by 

I  49^  J  THE  FILE  at  any  time. 

An  exception  Then  ANOTHER  EXCEPTION  was  moved,  that  tins  was  tried  at 

cmnot  be  taken  C&^/r  by  w/V/iwwj,  which  being  a  county-palatine,  ouo4it  not  to 
i'r;';V;2ifr"  be  ,as  this  declaration  is  laid. 

S  e  Comb  x^  ^^^  ^^  ^^  *^^  exception  it  was  adjourned  until  the  next  term  (j). 
^'g.     **    *  ^     See  12  C?.  114.    Hutt.  59.   4  Injh  213, 

^  C.  Carth«  i1^ 

(«)  It  iftfa^dy  S.  C.  Comb.  48.  ttutthe  Court  gave  judgment  for  the  plijntiffi 

Cafe  449.  Harman  againft  Harman. 

Trinity  Tertn^  I  Jac.  2.  Roll  181. 

To  debt  on  tend,  P)  EBT  on  a  bonJ  againft  the  defendant  as  executor ;  who  pleads 
an  executor  may  payment  of  a  debt  on  a  fimpk  c  jntracl  before  notice ;  the  plain* 

plead  ^jmJgm^mt   ^g  demurS. 
rtc«verid  on  a 

av^frfn^tlirt*!^'  ^^^'  ^'^^'^'''-^  argued,  that  it  would  he  a  itiifchievous  inconve- 
haJ  no  notice  of  niencc,  if  a  dormant  bend,  of  which  there  is  wo  fort  of  notice,  might 
the  bond.  oblige  them  fevcn  years  after  ull  the  diets  are  paid    upon  debts, 

S.C  Comb.35.  S.C.3MQ4  115.  sCY.S-;.  3Lfv.  114.  a  Stra,  102.S.  2  Li  P^  ly.  1 -,qi.  Ruh. 
on  WUU,  379.  5  Com.  l>i>.  '*  I'lcjJcr*'  ^i  D  9)  Li^j.nah  Dig.  z  caic.  251.  a  Bi«  Cv>m.  51.  3  Peer 
Wms.  401.  ootis* 

though 
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though  of  an  inferior  nature.  Between  debts  of  an  equal  nature  there  Harm  as 
is  no  need  of  ootice  :  judgment  on  debt  on  a  fimplc  contraft,  though  Haimaw. 
obtained  againft  the  executor,  may  be  pleaded  in  bar  to  bonds ;  he 
cited  2  jfnd,  157.  and  fliewed  what  an  unreafonablc  thing  it  is  to  force 
an  executor  to  ftand  out  a  fuit  to  anfwer  cofts  de  hnh propriisj  when 
he  knows  the  debt  demanded  on  a  fimple  contract  is  really  due,  and 
he  has  aflcts  and  no  notice  whatfocver  of  any  debts  of  an  higher  na- 
ture. In  the  cafe  of  Brooking  v.  Jcfming^  Vaughan  Chief  Jujiice^ 
Atkins  and  Ellis  Jufiices^  were  of  opinion,  that  debts  upon  fimplc 
cor.tracls  may  be  paid  before  bonds,  unlwfs  the  executors  have  timely 
notice  given  of  fuch  bonds* 

The  Court.  It  feems  reafonable;  but  the  difference  ufually 
taken  has  been,  where  the  payment  of  finiple  contracts  Is  voluntary^ 
and  where  compulfve* 

Adjournatur.  {a) 

{a)  Tbe  Court  agreed  thit  a  judg-  bond,  unlefs  he  ha«  notice  of  fuch  bonrft 
menc.upon  ^Jimftt  c»ntraB  debt  may  be  for  ochenvife  an  executor  ntight  be  ruined 
pleaded  in  bar  to  an  action  of  debt  upon  by  the  obligee  keeping  the  bond  without 
k^nd\  and  that  it  i^  no  denafiavit  in  an  giving  notice  of  .c,  Davis  v.  Monkhoufef 
executor  to  pay  a  debt  upon  fuch  a  contrafk  Fitzg.  76.'  Bull.  N.  I'.  178.  but  in  the  cai'c 
before  a  bond  debt  of  which  he  had  no  no-  of  Sawyer  v.  M^icer,  where  an  executory 
tice,  and  relied  on  the  cafes  of  Edgecombe  to  an  adion  or*  debt  on  bond,  pleaded  « 
V.  Dee,Vaugh.  8910105.  and  Brooking  j uJgmf at  ccnfty^ J  on  xhe  preceding  day  ia 
V.  Jennings,  i  Mod.  174.  S.  C.  3  Mod.  a  fimplc  contract  debt,  the  Court  wat  dear- 
it  5;  but  it  wat  adjourned,  and  in  Michael-  ly  of  opinion  that  the  plea  was  bad,  be- 
mas  TtiiD,  3  Jac.  i«  judgment  was  given  caufe  it  dii!  not  aver  that  it  was  witbeut 
for  tht  plaintiff .  S.  C,  Comb.  115.  It  lioTicr.  cf  the  pla-.mif's  ieittand\  for  ia 
feems  however  to  be  fettled  that  an  exe-  fuch  cafe  only  is  an  executor  ekcufed.  i 
cutor  may  plead  a  jW^Mf  rrfoverr^  on  a  Term  Rep.  690.  See  alfo  Morrice  v.- 
fimplc  contradk  to  an  a^ion  of  debt  on  Bankof  Kngland.  3  Peer  Wms.  402.  notis. 

•  Aldridgc   againft  Drake.  Cafe  450* , 

Eajicr  Tirniy  2  Jac.  2.  Roll  163-  *  [  49J  ] 

^RESPASS  for  an  affault  and  battery,  and  falfe  imprifonment  for  To  mi  taion  of . 

^    thirteen  years;  the  defendant  pleaded  the  ftatuta  of  limitations  a^t"<»  thSl 

generally;  the  plaintiff  replied  within  fix  years  before,  &c.  verdift  teen  yean,  if  the 

general  for  the  plaintiff,  and  fixty  pounds  damages  given,  defendant  pi«»d 

It  was  moved  in  arreft  ofjudgmrnt^  that  the  verdict  is  incoherent  8en»*"y  f  « 
with  the  plaintiff's  replication,  for  that  is  within  fix  years,  and  the  tlutVititw^- 
vcrdidl  finds  him  guilty  of  all  the  thirteen  years  in  the  declara-  fued  out  on  fuck 
tion.  •day,andduiit 

wu  vnthin 

Sir  John  Holt.  An  aftion  may  be  brought  at  anv  time  within  ^Twfrom 
fix  years  after  his  imprifonment,  by  the  provifo  in  the  ftatute  21  Jac.  a  ccIurai!** 
I.  am6.  Befides,  every  day  is  a  new  imprifonment  and  anew  trefpafs ;  >i«dict       . 
and  you  will  intend  the  verdift  to  be  only  for  the  fix  years,  and  the  ^hercon,ticgoo|, 
,10.    S.C.Comb.26.  Rv.€..    iKcb.3S9.     1Ld.Aay.383.    xl^Kly]\^:^ 

\    tiflrj«'* 
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ALDBiDOt     time  IS  not  material  otherwife.     Saunders  V.  Edwards^  {a)  I  SKL 
VkIkb.  ^     95.      lO..  139, 

And  by  the  Court  held  well  enough.    Judgment  for  die  |;d»n« 

tiff. 

(a)  I  Sid.  95.  Cro.  Car.   139. 


Cafe  451. 

The  mifprifion 
rf  the  clerk,  in  a 
return  to  a  writ 
of  enquiry,  may 
We  amended 
tho  igh  tha 
•miffion  be 
miieria). 
S.  C.  I  Ut. 

S65, 

S.  C.  N.  Lut. 
a6t. 

S.C.Comb.33. 
$•  C.  Skin.  253. 
be>49i. 


•   [  49^   ] 


Hodges  againfi  Nicholas. 

r^  ASE :  judgment  by  default :  writ  of  enquiry  j  and  judgment,  &c 

SirJohn  Holt,  after  error  brought,  moved  to  amend  an  omiffionift 
the  return  of  the  wri  t  of  i  nq  ui  ry,  v  iz. "  viriuie  brevis  et  perfacrammtum^* 
bccaufe  the  return  was  right ;  but  in  making  up  the  record  the  cleric 
had  omitted  thofe  words  \  and  if  the  oniiflion  were  in  the  mofi  mate* 
rial  thing,  it  oupht  to  be  amended,  the  clerk  having  a  good  record 
to  guide  him  and  he  uiiftaking  it:  it  is  but  the  clerk's  omiflion^and 
amendable,  the  writ  of  inquiry  upon  the  file  being  right. 

Levinz,  Serjeant^  oppoTcd  the  amendment,  and  laboured  it  rtrj 
hard,  it  being  a  matter  offiihftance  and  not  of/$rmf  and  cited  Latcbm 
203.      P  aimer*  s  Rep.  123.     Jwet  199. 

*  But  by  THE  Court,  It  beir^  only  a  miftake  of  the  clerk,  di6ligh 
it  be  material,  yet  it  is  amendable,  and  that  without  eofts^  it  b«Dg 
after  the  fuit  is  ended  here* 


Cafe  452. 


Stampe    againft  Kinfey. 


An  f jiecutlmi,    \}  PON  a  demurfer,  it  appearing  on  the  pleading,  that  an  executian 
levied  before  was  levied  before  the  judgment  was  A?ned,  though  after  tbe 

jjidgment/fiitt/;  fj^ft  j^y  ^f  ^^  j^j-m  to  which  the  judgment  related,  ;md  after  the  /^^ 
tbe  f^a,  ii  void,  of  Ui^fiertfaciaSy  VET  HELD  naught* 


Cafe  453* 

A  oerlbli  who 
fHi4esona««^* 
Utd  wmrth  only 
,  i^i.a  yevtfiay 
be  remc^yd  tf 
lb  becoffie 
Charfeahk  to 
tbepariik. 


The  King  againft  Ofmond. 

THE  DEFEKDANT,*  an  inhabitant  of  JE'^^rtt'tfrrt  in  the  county  of 
Middlefix^  having  a  wife  and  children,  and  very  poor,  pur- 
chafed  a  copyhold  eftatc  of  about  fifteen  fhillings  a  year  in  Stanmore  in 
the  fame  county,  which  coil  fifteen  pounds,  and  a  month  after  oifiie 
with  his  family  there  to  live  upon  the  fame* 

He  is  returned,  by  the  two  next  juftices,to  Ef}gnvorih\  and'ifpoa 
an  appeal  to  the  quarter- feffions  they  order  him  back*  to  Stanrfurg^ 

upon 
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upon  this  fuppofition,  that  every  man  may  live  upon  his  own  foil,  and     "r**  ^^^^ 
.s  not  to  be  removed.  Osmond, 

This  order  is  returned  into  this  court  by  certiorari^  and  the  order 
of  feffions  quafhed :  the  Court  being  of  opinion,  that  unlefs  he  have 
or  do  rent  ten  pounds  a  year,  though  he  have  twenty  or  forty  fhil-> 
lings  a  yesLT  freehold  of  his  own,  yet  if  he  be  chargeable  to  the  parifh, 
be  may  be  removed  by  the  ftatute  13  and  14  Car.  2.  c.  I2.  (a) 

(«)  It  IS  fettled  that  «  perfon  who  is  ad-  ^  longer  or  further  time  than  fuch  perfon 
mitted  into  a  copyhold  eftate  for  life  par*  **  ihail  inhabit  on  fuch  eftate*  and  (hall 
chafed  by  himfelfy  although  worth  only  **  then  be  liable  to  be  removed  to  fach  pa- 
twenty-five  fliillings  a  year,  cannot  be  re-  **  rtih  where  fuch  perlon  was  laft  legally 
moved  from  fuch  eftate»  Eafter  Term,  «  fettled  before  the  faid  purchafe  and  in- 
a  I  Anne,  Rex  v.  Edgware,  Foley  257.  **  habitaocytherein;**andfince  this  ftatute 
a  Bott*s  P.  L.  613.  But  by  9  Geo.  i.  c.  7*  it  has  been  held  chat  the  furrender  of  a  co- 
f.  5.  "  no  perfon  ihall  gain  any  fettlemsnt  pyhold  eftate  is  a  ^rr^«/>withinthe  mean- 
«  in  a  parifli  by  virtue  of  any  furcbafe  of  ing  of  the  legiflature,  and  therefore,  unleft 
■<  any  eftate  or  intereft  in  fuch  pariih,  it  be  worth  thirty  pounds,  it  will  not  gain 
<*  whereof  the  conlideration  for  foch  pur-  the  purchafer  a  fettlement.  Rex  v.  Saw« 
«<  chafe  doth  not  amount  to  the  fum  of  bridgeworth.  2  Bott*s  P.  U  626.  pt.  557. 
s<  THIRTY  FOUNDS  ^naJUU  paid,  for  any  Rex  v.  Warblington,  i  Term*  Rep«  141. 

Claxton  agatrtfi  Swift.  Q^f^  ^^^ 

/^  ASE  on  die  cuftom  of  merchants,  a^ainft  the  defendant  as  indor^  if  the  tKJtrfee 
^^  fer  of  a  bill  of  exchange ;  the  defendant  pleads  a  recovery  by  the  ^^  *  ****J.'>  °"  *^«" 
flaintif^gainO:  the  drawer ;  the  plaintiff  demurs.  £"lhf  ^^.T 

This*  term  /  argued/or  the  plaintiff  {a)  that  this  matter  which  the  Ihc°Jr«tf^  but 
defendant  has  pleaded  is  no  bar,  for  that,  I  think,  is  the  only  queflion,  do  not  take  out 
for  I  know  of  no  exception  taken  to  the  plaintiff  *s  declaration.  Then  «*<^c"^'""»  ^^*^ 
fuppofmg  both  the  declaration  and  the  plea  to  be  true,  as  in  fadt  cannot  be  plea  i- 
they  are,  and  now  muft  be  taken  fo,  the  fole  quefiion  is,  whether  ed  in  bar  to  a 
their  plea  be  any  anfwer  to  our  charge  ?  ^!^""^  ^^w\Ky 

►    First,  To  confidcr  the  declaration ;  it  is  founded  upon  a  fpecial  Jg^irthi^/' 
promife  or  contrail,  which  the  law  fuppofes  and  raifes  by  virtue  of  iWorjtrj  for 
the  cujiom  of  merchants  upon  the  fail  which  we  have  alledged.     The  '*»<>"«»*>  the  in- 
cuftom  of  merchants  is,  that  whatfoever  merchant  or  other  trading  vcrer</tfm^"7»'c 
perfon  fhall  indorfe,  or  fuperfcribe  any  note  or  bill  of  exchange,  and,  has  nofre^'ved 
by  fuch  indorfement,  direft  the  acceptor  of  fuch  bill  to  pay  its  con-  Jatisfaffhn. 
tents  to  another,  that  he  thereby  becomes  chargeable  to  pay  that  S.c.  Ante  441. 
fum  himfeif,  in  cafe  the  indorfee  do  not  otherwife  receive  ir.     The  g'gf  *  ^  ^^^' 
hci  weallcdge  is  this,  that  a  bill  was  drawn  and  direfted  to  be  paid  to  S.c.  i  Lutw. 
the  defendant ;  and  that  he  b v  indorfements  ordered  its  contents  to  be  ^7^ 

raid  to  my  client  the  plaintiff.     Now,  upon  this  cuftom  and  this  fadt,  ^' q/  ^*  ^"^* 
fay,  the  conftruftion  of  law,  upon  this  whole  matter,  is,  that  the  s.  C.Skin.255. 
indorfor,  the  defendant,  has  promifed  to  pay  the  fum  to  my  client  in  *  ^^•*-  733« 
cafe  the  acceptor  do  not ;  and  this  is  our  charge,  that  in  conlideration  d°u.,i/2co. 
of  this  cuftom  and  this  fad,  the  defendant  alTumcd,  6cc.  The  law  lays   1  i  crm.  lUr. 

«        ^  -   ..  '67.     4Tcrn. 

Rep.  691.     I  H.  Bl.  Rep.  Vo    noti-. 

•    [   495    ] 

(«)  See  this  cafe  argtftdby  Ma.  P»i.lsxfin  and  Ms.  JvfjcpsoN,  ante  441. 

Vol.  II.  I  i  Alt 
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Claxtok  this  IS  a  good  confideration ;  and  it  (ays  further,  that  if  we  prove  the . 
SwTft.  confideration,  viz.  thecuftom  and  the  faft  corrcfponding  thereto,  we 
need  not  prove  any  aftual  promife  ;  but  the  law  and  your  lordfbip 
will  fuppofe  one.  So  that  here  is  an  ajfumpjit  in  law  created  by  his 
indorfing  the  bill  to  us  ;  and  it  v/2Lsfub  conditioner  that  if  the  bill  was 
not  paid,  then  he  would  pay  us  \  and  fo  is  the  cuftom  laid  to 
be  J  and  we  have  averred  that  the  money  was  not  paid.  This  alle- 
gation muft  be  agreed  to  be  neccffary  in  every  declaration  of  this 
kind;    and   had   it    been  omitted    they   would   undoubtedly   have 

•  [  496  ]     demurred  to  our  declaration ;  ♦  for  it  \%  as  neceflary  here  to  fay  that 

the  money  was  not  paid,  as  it  is  in  2i  fcire  facias  againft  the  bad,  to 
fay  that  the  plaintiff  is  not  fatisficd  of  his  debt  and  damages.  To 
this  our  charge  they  come  and  anfwer  thus,  you  have  fued  the 
drawer,  and  recovered  a  judgment  againft  him,  and  he  has  not 
paid  you,  and  therefore  I  will  not  pay  you ;  the  drawer  was  bound 
to  pay  you  as  well  as  I,  if  the  acceptor  did  not,  and  therefore  I 
fhall  not  pay  you  neither.  Now,  my  lord,  there  is  no  plea 
that  can  be  a  good  bar  to  any  aclion,  but  what  is  in  rea(bn  a  good 
anfwer  to,  or  evafion  of,  the  matter  charged  in  the  declaration  j  and 
I  humbly  conceive  this  is  no  fort  of  anfwer  to  our  charge.  We 
charge  him  upon  a  proper,  fevcral,  and  refpedtive  contrad,  promife, 
or  agreement  of  his  own,  and  here  is  nothing  of  elefiion  in  this  cafe, 
as  I  hope  to  evince  prefcntly;  no  more  of  eledlion  than  in  cafe  of  tux) 
obligors  on  a  joint  and  feveral  bond.  This  of  the  defendant's  is  a 
feveral  contract  in  law,  different  from  that  of  the  c^awer's ;  he  was 
'  the  original  debtor ;  the  indorfor  is  as  a  fidejujfor^  ±  fecurity,  who  by 

implication,  by  conftru£tion  of  law,  and  by  virtue  of  the  cuftom  of 
merchants,  undertakes  to  pay  this  money  to  my  client,  in  cife  the 
drawer,  who  was  the  firft  debtor,  nor  his  fervant  to  whom  the  bill  \i2S. 
direded,  did  not  pay  it.  And  the  more  indorfors  there  arc,  the 
lironger  is  the  bill  always  efteemcd  upon  the  exchan^^c  (if  before  the 
day  of  payment)  and  ot  greater  rcsl  worth  is  it  in  itLlf,  becaufc  more 
men  are  bound  to  the  payment  of  it.  It  is  true,  it  hiis  been  held  in 
this  court  in  the  c;.fc  o(  Bro:vn  v.  London  (:•)  tliat  debt  or  an  ifidc- 
bitatus  will  not  lie  againl^  an  acceptor  or  incorfor ;  but  tlic  chief 
reafon  there  was,  bccaufe  the  Exchequer  lud  ruled  it  fo  before*,  and 
they  would  not  contradict  their  judgments  for  unlfonnity's  fake  ;  and 
the  reafon  of  law  given  was,  bocaule  thcdra\vcr  was  the  original  deb- 

*  r  4.Q7  1      ^^^'  ^^^  ^^  others  but  collateral ;  and  therefore  thtry  faid  the  ipecial 

matter  ought  to  be  fct  forth,  as  we  have  done  in  our  declaration.  But  ♦ 
that  does  not  deny,  nay,  it  rather  alfirir.s  the  cafes  of  the  dnnier  acd 
the  indcrfer  to  be  different ;  it  is  true,  it  is  the  fame  fum,  the  fame  bill, 
but  yet  the  promifes  which  the  law  implies  are  feveral.  Now,  my 
lord,  I  would  ohfcrve  to  ycur  lorufiilp,  the  n::tiu-al  reafon  why  the 
indorfer  is  chargeable  ;  and  that  is,  b'ecaufe  he  is  fuppjfcd  to  have  re- 
ceived the  value  or  other  confideration  from  me,  for  alFigninn-  to  mc 
this  bill ;  and  it  has  been  ruled  otlcn,  that  "  value  received"'^  is  im- 
plied in  every  bill  and  indorfement,  as  much  as  v/hcn  they  were 
written  in  tot  idem  verbis.  Now  the  lav/  fuppofes  (and  that  is  the 
fuppofition  which  firft  grounded  this  fort  of  contract  or  en<ragemcnt 

{b)  I  Mod.aSs.  S.C.  stKeb.'69S.   S.C.   i  Lev.  198.  S.  C*  1  Vcat.  icu  S.C. 
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in  Ac  civil  law,  and  amongft  merchants  here)  that  if,  at  the  time  Ciaxtoh 
of  the  making  this  indorfement,  my  client  (hould  have  afked  Swirr. 
the  defendant,  "  But  what  if  this  bill  be  not  paid?"  he  would  hare 
anfwered,  "  The  drawer  is  a  good  man."  But  what  if  the  drawer 
ihould  fell  ?"  he  would  have  anfwered,  *'  Then  I  wtll  pay  you:" 
all  this  is  as  ftrongly  implied  as  if  it  had  been  written  in  exprefs 
word^.  So  that  our  cafe  is  no  more  than  this,  Hughes  promiles 
that  if  the  acceptor  do  not  pay  the  bill  he  will ;  and  the  defendant 
promifes,  that  if  the  bill  be  not  paid  he  will  pay  it;  for  we  muft 
ftill  alledge  a  minime  JoluU  exijlen.  as  I  faid  before.  They  are 
feveral  ajfumpfits  upon  feveral  foundations ;  and  a  promife  by  parol, 
or  a  promife  implied  in  the  law,  is  the  fame  with  an  engagement  by 
bond,  as  to  this  purpofe;  and  a  judgment  againft  one  is  no  more  a 
bar  againii:  fuing  the  other  in  the  cafe  of  a  prom:fe,  than  it  is  in 
the  cafe  of  a  bond  ;  both  the  aftions  are  founded  upon  contrafts,  thtf 
one  exprefs,  the  other  implied :  our  asSion,  at  the  leaft,  refults  ex 
quaji  contra£lu^  and  non  ajj'umpfit  is  the  general  ifllie  to  it.  There  is 
nothing  can  difcharge  the  defendant  of  this  his  undcrnking,  but  either 
payment  at  the  day  by  the  acceptor,  or  fitisfaftion  afccr wards  by  fome 
body ;  for  he  has  undertaken  to  fee  it  paid :  nothing  lefs.than  that  can 
be  any  bar :  as  it  is  neceffary  for  us  to  alledge  a  non-payment  to  make 
him  chargeable ;  *  fo  it  is  neceflary  for  him  to  alledge  a  paymcr.t  or  *  I  49'  J 
latisfaftion  to  difcharge  himfelf ;  and  he  does  not  deny  his  ajj'umpfit 
but  admits  it  by  his  plea.  Now  it  is  agreed,  that  in  the  cafe  of  two  obli- 
gors, judgment  againft  one  is  not  pleadable  in  bar  by  the  other,  for 
nothing  lefs  than  latisfaftion  will  difcharge  the  debt :  an  execution 
againft  one  without  fatisfedHon  will  not  difcharge  the  other ;  and  fo 
is  the  csS&oi  Blomfield  v.  Ufewick^  {c)  and  JVhlteacre* s  cafe  [d)  where 
it  is  refolved  that  nothing  but  a  fatisfoftory  or  valuable  execution 
is  a  bar,  though  there  the  defendant  be  but  one,  the  fum  the  lame, 
the  writir^  the  fame ;  but  becaufe  the  undertaking  is  feveral,  it  is 
therefore  fo  held  there,  it  being  for  a  debt ;  and,  by  judgment  againft 
one,  the  nature  of  the  debt  is  not  altered  or  changed  as  to  the 
other.  Now  the  lame  reafon  will  hold  here  in  our  cafe,  here  is  no 
iatisfedtion  pleaded,  nor  fo  much  as  an  execution ;  by  the  plaintift's 
judgment  againft  Hughes^  the  nature  of  the  defendant's  promife  or 
contra£t  is  not  changed,  but  his  affumpfit  to  fee  us  paid  this  debt  ftill 
cohtinaes ;  and  the  money  owing  upon  the  bill  remains  ftill  due. 
This  is  a  debt  by  law,  and  intereft  is  always  given  upon  thefe  bills  of 
exchange :  in  Slade^s  cafe  {e)  it  is  refolved  fo ;  for  a  plaintiff  in  an 
a&ion  of  the  cafe  on  an  affumpfit  (hall  recover  damages,  not  only  for 
the  fpecial  lofs  which  he  had,  if  any  fuch  there  were,  but  alfo  for  the 
entire  debt ;  thefe  are  the  words  of  the  book.  Our  a«Stion  is  not 
founded  upon  any  tort ;  our  declaration  has  no  general  ilTue  but  non 
ajfumpfft  \  and  that  was  the  plea  pleaded  in  the  aSIon  they  have  fet 
forth.  Here  is  nothing  of  an  election  in  the  cafe,  for  both  the  drawer 
and  the  indorfer,  and  the  acceptor,  are  all  chargeable  on  their  feveral 
promifes :  can  it  be  pretended  that  ^s  plea  would  be  good  in  the  mouth 

U)  5  Co*  S(.    Moor  459*   Cro.  EUs.         (i)  Cro.  Car.  75, 
#7«*  ,.     W  4  Co.  94. 
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Claxtov      of  the  acceptor,  whofe  undertakii^  is  diftincl,  and  upon  quite  ano> 
S  aTft.        ^^  account  than  chat  of  the  drawer  f  And  this  of  the  defendznt  ts 
aJs  feveral  and  diftind  as  that :  it  cannot  be  pretended  that  here  is 
*  L  499  J     ^^^  ^^  eic^on  *  as  in  the  cafe  of  two  remedies  for  rent,  as  annuitr* 
or  diftrefs ;  for  then  the  very  firft  a3  would  detennine  our  elediGn; 
then  our  bare  fuing  of  Hughes  wouU  be  pleadable  in  bar,  wfaidi  do 
man  will  a£nn :  then  die  judgment  without  (atisgi£Uon  can  be  no 
bar  ;  for,  as  I  faid  before,  it  alters  not  the  defendant's  undertakins. 
As  to  the  cafe  of  Brcwm  %\  IF»tUn  (/),  vriiere  trover  was  brou^ 
for  goods,  and  the  defendant's  plea  that  he  had  brought  his  aflicn 
for  the  lame  goods  againil  another,  and  had  recovered,  and  had  the 
defendant  in  execution,  was  held  a  good  bar,  that  cafe,  if  it  muft  be 
agreed  for  law,  does  not  affed  ours.     For  firft,  there  was  an  ezecii* 
tien  pleaded,  which  is  the  end  of  the  law.     Secondly,  That  wk 
an    action  founded  upon  a  tort,  and  ours  is  an  sb(£on  of  riffaL 
Thirdly,  There  the  action  being  founded  on  a  wrong,  the  |dbi- 
mages  were  uncertain,  until  the  plaintiff  bad  judgment,  and  reduced 
it  to  a  certaint)'.     Belides,  by  that  recovery  in  trover  of  damms, 
the  property  of  the    goods  was  changed  and  vefled  in  that  de- 
fendant agaiiift  whom  the  plaintilF  recovered,  and  the  pbuntiflFcoiiU 
not  feize  thsm  again.     Before  that  time  it  was  made  a  quefHoa 
whether  judgment  and  execution  with  a  fatisiadion  be  pleacbble  br 
one  trefpaiTer ;  and  it  was  held,  that  with  a  latisCs^on  it  was  a  good 
bar,  but  without  it  nor  fo  \  and  fo  it  was  held  in  AbrUn^s  cafe  ir). 
The  reafon  of  LittUun^s  text  (A),  that  a  releafe  to  one    ti^fpa^ 
(hall  be  a  bar  for  others,  is,  becaufe  the  releafe  ackix>wledge$  the 
plaintiff  to  be  fatisfied  for  the  wrong;  et  unica  tatrtum  erit  fatisfac^ 
iio.     And  it  was  never  pretended  until  UtaXcsk  of  Brmnv.lVa* 
tsn^  that  a  bare  judgment  ihould  be  a  bar.     But  my  lord,  in  all  the 
books  where  that  cafe  is  reported  (/'},  there  is  this  difference  taken 
between  trover  and  trefpafs,  and  debt  and  cafe,  die  one  founded  o> 
J-  ^     a  torty  the  other  on  a  rigbty  that  in  the  one  the  damages  are  uncertain, 

*-  ^       J     in  the  other  the  fum  in  demand  *  is  cei  tain :  thcfe  arc  the  very  words 
of  the  book  in  Moor's  Reports  (i).     Now  ours  is  not  fuch  an  ac- 
tion for  damages  as  trefpafs ;  it  is  true,  ours  is  for  damages,  r«- 
thne  nsn  performatiomSy  but  die  ajfumpftt  is  for  a  particular  fum ; 
our  demand  is  for  a  duty  (Attain,  whereon  intereft  is  due,  and 
ufually  given  bv  way  of  damage ;  and  cafe  and  debt  are  much  of  a 
nature ;  and  cn(c  on  an  indehiiaius  and  an  aSion  of  debt  may  be  plead- 
ed in  bar  to  each  other;  and  fo  is  Sliders  cafe  (/).     Until  I  am 
fatisticd  of  my  duty,  no  proceeding  againft  one  can  difcharge  the 
other ;  and  it  was  never  pretended  that  judgment  on  one  man^s  pro- 
mife,  can  difcharge  another  of  his  promife,  though  die  fum  be  the 
i;;mc.     Indeed  in  trcfpals  by  the  judgment  againft  one,  the  uncertain 
damage  is  reduced  to  a  certainty,  and  changed  into  anodier  nature, 
from  an  action  for  a  wroiig>  to  an  adHon  of  right;  and  he  fluJl  ne- 
ver report  back  to  demand  the  uncertainty  again ;  but  that  in  our 
c.Uc  It  is   otherwifc  mud   be  agreed  to  me.    If  two  men  do  by 

if)  Cro.  Jjc.  73.     VcW.  67.     Moor,  (1»)  Scft.  376. 

:-»•  ^  .  (0  Cro.  Jac  73.  Moor,  761.  Ydv.  67. 
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writing  covenant  feveraljy,  and  not  jointly,  each  for  himfJf,  and  npt      Claxtqh 
one  for  another,  that  J.  S.  (hall  pay  mc  twenty  pounds  on  fuch  a  day,        swTt  t. 
I  believe  it  will  not  be  contended,  but  that  it  the  money  be  not  paid 
I  may  fuc  either,  and  yet  judgment  againft  one  fhall  not  be  plead- 
able by  the  other.  The  realon  is  bccaule  their  engagements  are  fevc- 
ral ;  and  they  are  the  fame  here  by  conftrudion  of  Jaw ;  and  yet  this 
is  an  adtion  founding  in  damages,  but  rcfults  not  ex  maUficio  but  ex 
4ontra^u\  and  fo.does  ours.     In  F^N.B.  135.  there  arc   thefe 
words,  "  A  mail  may  fue  divers  writs  of  v/arranty  des  charters  verf. 
*'  divers  hommesy  if  he  have  divers  warranties  againft  them,  and  he 
*'  (hall  recover  feverally  againft  them ;"  and  the  reafon  is,  becaufe 
the  engagements  are  feveral,  though  the  lands  are  the  fame ;  and  fo 
in  our  cafe  they  arc  feveral  undertakings  or  promifcs,  though  for  the 
fame  thing.     It  is  true,  thefe  a&ions  are  not  of  any  long  {landing, 
fo  as  to  have  many  book-cafes  concerning  them ;  for  by  the  ftatute 
of  5  Rich.  2.  c,  2.  none  could  draw  bills,  or  return  money  beyond 
the  feas,  without  *  leave  or  licence  firft  obtained  of  the  king ;  but  •  [  SP^  ] 
at  this  day  it  feems  other  wife  bv  its  common  praSice,  tlircwgh  the 
indulgence  of  our  kings.  Reg,  Origin,  foL  194.     The  necellity  of 
trade  and  commerce,  and  tlic  ufefulnefs  and  convenience  of  tranf- 
ferring  money  by  bills  of  exchange,  has  introduced  the  fame ;  ind 
the  civil  law  allowing  them  in  other  nations,  has  occafioned  their 
approbation  here  ;  and  amongft  them  the  rule  is,  ubi  Utera  excambii 
noii  habuerunt  effe^um^  durei  prima  obligatic ;  and  I  think  the  fame 
rule  ought  to  hold  with  us.    This  and  every  indorfement  is  as  a  new 
bill  of  exchange,  and  has  all  the  requiAtes  and  parties  that  a  bill  has, 
as  ^  pray  pay^  i5fc.**  and  a  man  that  has  a  bill  indorfcd,  has  as  it 
were  two  bills  for  the  fame  fum :  and  it  is  moft  true,  this  aftion  is 
not  joint,  and  cannot  be  brought  both  againft  the  drawer  and  in- 
cloHer,  for  that  the  aifumptions  arc  at  feveral  times,  and  upon  diftindl 
confiderationf .  The  great  objcftion^is,  that  we  have  here  inverted  the 
courfe,  ajid  fhalJ  deprive  fome  of  them  of  their  remedies,  if  we  (hould 
be  admitted  to  refort  back  to  the  indorfer ;  but  I  humbly  conceive  not^ 
for  that  our  judgment  againft  Hughes  will  not  be  pleadable  againft 
the  defendant,  if  he  fue  him  after  he  has  paid  us  j  for  nothing  but 
fatisfadlon  can  excufe  any  of  them  againft  us,  or  any  other;  and  a 
fatisfadlion  will  be  a  gooid  ground  for  an  audita  querela^  as  in  the 
cafe  of  the  two  obligors :  we  have  rather  purfued  the  right  method 
in  fuing  the  firft  obligor,  the  drawer,  the  original  debtor,  and  not 
finding  fatisfa<SVion  from  him,  we  refort  to  die  defendant,  who  is 
likewifc  chargeable,  as  I   hope  we  may  in  this  action.     For  the 
matter  of  eledtion,  I  would  defirc  to  know  of  them  on  the  other  fide, 
when  will  they  fay  our  election  is  determined  ?  If  at  any  time  furely 
it  muft  be  at  the  hrft  fuit,  but  that  wiU  be  more  difficult  to  be  deter- 
mined :  why  by  the  judgment;  that  alters  nothing,  it  was  a  duty 
before,  it  founded  then  in  debt,  and  fo  it  doth  now.    No  real  differ-  ^  ^ 

cncc  as  to  this  matter  can  be  alledgcd,  between  this  and  the  cafe  ♦of       L  5^^  J 
two  obligors;  had  there  been  a  fatisfa<%on  given  to  the  plaintiff  for 
this  duty,  there  v/ould  be  an  end.     But  that  which   1  humbly  infi ft 
on  is,  that  here  is  a  duty  certain ;  it  is  an  adHon  on  the  rights  and  not 
On  the  tof'ty  and  fprings  ex  antraSfUy  not  ex  maUficio  \  it  is  at  leaft 
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CcATToN  quaji  contraSfus  \  and  the  agreements  of  the  drawer  and  of  the  in- 
SwTft.  dorfer,  are  divers  and  diftinft  fadts,  and  exprefs  agreements  ;  and  the 
affumj/its  which  by  conftrudion  of  law  are  raifed  upon  thefe  hQs 
and  agreements,  are  fcveral  and  diltindl,  and  are  not  to  be  compared 
to  that  cafe  oUrtfpafs  and  trover^  for  there  they  might  be  joined;  here 
they  cannot.  V/nercfore  I  do  humbly  hope,  that  until  fatisfadHon,  you 
will  not  exclude  us  from  our  remedy  againft  any  of  thotte  that  are 
charg?able  to  the  payment  of  it :  and  therefore  I  pray  judgment  for 
the  plaintiff. 

Confider  the  effect  of  every  indorfement,  it  docs  two  things.-«r 
First,  It  affigns  and  transfers  the  indorfir's  r«ght  of  adion  againft 
the  drawer  to  the  indorjee. — Secondly,  It  creates  an  affigmnent 
from  the  indorfcr^  that  tie  indorfee  fliall  be  fadsfied :  now  in  commoa 
fenfe,  can  our  recovering  againft  the  drawer  without  a  (atis&dioil 
difcharge  that  engagement  ?  Suppofe  A.  draw  a  bill  payable  to  C. 
for  twenty  pounds,  diredled  to  me,  and  another  draw  another  bill  for 
the  fame  fum,  payable  to  C.  direftcd  to  me,  and  each  fay  *'  the  odier's 
bill  not  being  paid ;"  would  a  recovery  againft  one  without  (atisfac* 
tion  be  a  bar  for  the  other  ?  Thefe  are  as  feveral  bills  of  exchange. 
Suppoft  a  man  have  goods  to  fell,  and  A.  come  to  him  and  fay,  that 
*'  in  confidcration  you  will  fell  thefe  goods  to  B.  I  will  fee  you  paid^'* 
and  I  do  accordingly  fell  them  to  B.  and  afterwards  fue  him  for 
thofe  goo(?s,  and  recover  a  judgment}  will  this  recovery  widiout 
fatisfitSion  excufe  A.  who  affum^  to  fee  me  paid  ?  Or  fuppde  two 
men  do  feverally  promife  fo  to  me,  and  I  fue  cither,  &c.?  The  forms 
of  pleading  in  thefe  cafes  fnew  the  neceffity  of  fatisfadHon  to  make  a 
good  bar,  for  that  in  all  fuch  a£tions  it  is  neceflary  to  aver  non* 
•  [  503  ]  payment.  It  was  obje<aed  ♦  by  Sir  John  Holt,  (fee  Zpro.  503. 
Middkmore  and  Gaodaky  33  Hen.  6/  22.  cited  by  Sir  John  Halt) 
that  if  we  had  brought  our  adlion  firft  againft  the  indorfer^  then  we 
might  afterwards  have  Vought  an  aftion  againft  the  firft  drawer,  but 
that  now  we  cai;not,  becaufe  we  have  already  faddled  him  with  a 
judgment.  I  fay  the  draiver  is  ftill  liable  to  be  fued  by  you,  if  you 
pay  us,  for  he  (hall  never  take  advantage  of  his  own  wrong,  and  it 
was  his  own  fault  not  to  pay,  and  then  he  might  have  had  the  ad- 
vantaje  of  fuch  payment ;  and  a  man  may  have  "^wo  judgments 
againft  him  for  one  and  the  fame  thing,  and  be  liable  to  them  both, 
through  his  own  default;  as  in  cafe  of  an  executor  who  has  twenty 
pounds  affjtf,  and  he  be  fued  by  two  obligors  at  one  time,  and  plead 
plcm  adm'in'ijh'av'ity  6cc.  both  iha!l  have  judgment  for  that  twenty 
pounds  aiLt^i,  and  it  is  his  own  fault,  for  h>i  might  have  paid  it  to  one, 
and  have  pleaded  that  to  the  other. 

The  LoiiD  Chief  Justice  being  abfent,  Holloway  and 
Wright  yuf.ica^  were  lor  the  defendant;  and  Wythens  Ifuftice 
coming  in  whil^  taey  v/ere  delivering  of  their  opinions,  concurred. 

And  fo  judgment  was  given  here  for  the  defendant.  But  it  was  af- 
terwards rcvcrfed  in  the  Exchequer  Chamber. 

The 
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The  King  againft  Bond. 

/^RDER  made  at  the  quarter-feffions  for  the  county  of  Surrey^ 
^^  againft  the  defendant,  for  removing  him  and  his  family  (being 
poor)  to  Clapham  parifli,  the  place  of  his  laft  fettlement,  unlefs  he 
gave  fecurity  to  fave  Mttcham  parifh  harmlefs. 

The  order  being  removed  by  certiorari^ 

I  MOVED  to  quafh  it,  becaufe  by  13  &  14  Car.  2.  «.  12.  (now 
revived)  any  two  juft ices  near  may  remove,  &c.  And  then  there  is 
A  PROVISO,  that  if  aggrieved  we  may  appeal  to  the  quarter-feffions : 
now  here  per/ahum  they  go  to  the  fefTions,  and  make  a  conclufive 
order  upon  us,  whereby  we  arc  oufted  of  our  appeal,  which  benefit 
the  very  ftatute  gave  us.  This  is  therefore  naught,  as  well  *  as  in 
the  cafe  of  ha/far J-chiUren^  which  has  been  adjudged  naught  (tf)  j  and 
the  provifion  in  that  cafe  is  in  the  fame  method  as  here,  ^^'by  the 
**  two  next  juftices,  and  on  appeal  by  the  feffions.*' 

And  it  was  held  that  thejiffions  could  not  originally  make  any 
order  in  it;  and  it  was  quafliedfon  my  motion  per  Curiam  {b). 


Cafe  455* 

The  feifioni 
cannot  make 
an  original  or- 
der of  removal. 

Ante,  cafe  461. 
Comb.  286. 
2  Salk.  472. 

479- 

2  Burr.S.C.176. 
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{a)  But  fee  Rex  v.  Clegg.    Stra.  475, 
SMod.3.' 

(b)  See  Haifle*t  cafe,  Comb.  286.  R«x 


▼.  Ofwell  and  Woking,  2  Salk.  472.  Rex 
V.  Amer,  2  Salk.  475.  479.  Rex  ▼•  Lever* 
ington,  2  Burr.  S.C.  276. 
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Second, 


IN 


THE    KING'S    BENCH^ 


Sir  Edward  Herbert,  Knt.  Chief  Jupce. 

Sir  Francis  Wythens,  Knf. 

Sir  Richard  Holloway, 

Sir  Thomas  Powell, 

Sir  Robert  Sawyer,  Knt.  Attorney  General. 

Sir  Thomas  Powell,  Knt.  Solicitor  General. 


ENS,  Knt.    1 
3WAY,  Knt.  ViHftices. 

L,  Knt.  J 


Iftcd  agatnfi  Clarke.  Cafc  456^ 


X^EBT  on  a  bond.    The  declaration  was  aeainft  Snt  Ro-  Mifnomttw 
I  3  BERT  Clarke,  on  a  bond,  naming  him  john^  and  it  was  s.c.iL«ttr.«D4. 
figned  Roheru  s!c.N.Lttt.'»7$, 

8«C.Coaib.40i» 
After  non  tjifa6lum  pleaded,  there  was  a  verdid,  finding  that  the 
defendant  Sir  Kohtrt  fealed  and  delivered  the  bond. 

Andjudement  for  the  plaintiff.     But  diis  judgment  was  reverfed 
in  the  Exchequer  Chamber.     Sed  quart  rationem  [a). 

(«)  LvTwicH  reports,  that  tbejadg«  ▼•   Oliver,   Owen,  4S.    Cro.  Jac.  5cS, 

fnent  wai  reveried  on  the  aothority  of  the  Maly  v.  Shepherd,  Cro.  Jac.  640.  and  Wr 

foUowiog  c«fet:    Shotbolt^s  caie.   Dyer,  £dw.  Afliky^scafevftBrownL^k}  and  he 

979.    Field  ▼.  Winlow,  Cro.  Elis.  897.  fays  all  thefe  cafea  arc  ftrong,  and  direft 

PiBton  V.  Charlcti  If  ooti  S97,   WatUoi  to  Uic  purpofe.    S.  C.  i  I.unr.  S95. 


The 
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Cafe  457* 


J^tfff^  If  a  re- 
turc  to  a  msn- 
dmnt  to  reftore 
•  IMP*  citrk 
mft  be  under 
the  cmnm/t^ 
•f  the  coRFo- 

SATIOM. 

8.C.  xRoU 
Kep.409. 
8.C.3Bolft.i89. 
1  Kyd*  on  Cor- 
porationiy  »68. 

^  C  50s  J 


The  King  againfl  The  Mayor  of  Glouccftcr. 

TLf  ANDAMUS  to  reftore  Mr.  John  Powelj  of  the  Innir-TempU^ 
to  the  office  of  town  clerk  of  (jlouceftir. 

It  was  moved  to  fet  aftde  a  return  nude  thereto  (on  Mr.  PoweFs 
behalf)  becaufe  made  by  the  mayor  and  fix  *  of  die  aldermen,  and 
their  hands  were  fet  to  it,  whereas,  it  was  urged,  that  it  ought  to  be 
under  the  common  seal,  according  to  the  refolution  in  Ac  cafe  ef 
Chejier :  nay,  it  was  affirmed,  that  the  nuyor's  owa  feal  of  mayor- 
alty, or  the  ftatute-feal  for  ftatutes  before  him  acknowledged,  would 
not  be  fufficient 

But  it  was  urged  on  the  other  fide,  that  you  cannot  aver  againft 
the  return,  being  nude  by  the  head  of  the  corporation. 

^itre  of  diis  point,  for  it  was  afterwards  agreed,  and  he  was  re- 
ftored.  Monsieur  Price  of  LincolrCi-lnn  confentingi  as  I  w» 
informed. 


Cafe  458. 


Might  to  go  to  all 
tb^MrfiMHrri  be- 
lore  a  common 

BBCOTIRT  it 

tever<ed  \  but 
tfa«grandng  the 
writ  it  not  tx 
mei/u0te  jurit, 
but  Mfirtt'msry 
Ia  the  Court. 
a.C.3Mod«ff9. 
8.  C«  Comb.  4a. 
Cro.  Tie*  506. 
Holt,  616. 
^o  Mod.  43  • 
las, 

•  Ld.Rty.i»56. 
Cruife  on 
Recover.  090. 
4  Bac.  Abr.  4xS. 
J  Burr.  361. 


Kingfton  agaifffi  Herbert. 

TACTION  to  fet  afide  a  judgment  of  reverial  of  a  common  reco^ 
very  by  this  court  on  a  writ  of  error  brought  here,  becaufe  there 
was  no  jcire  facial  to  the  tertenants. 

It  was  ftronglv  debated,  and  of  all  hands  agreed  to  be  very  incon- 
venient, that  it  mould  not  be  to  the  tertenantSy  becaufe  otberwife  a 
purchafor  might  be  deprived  of  his  aflurance,  without  notice ;  there 
was  urged  28  Edw.  3.  20.  pL  70.  Dyery  320,  321.  that  the 
tertenant  cannot  be  party  to  the  writ  of  error;  that  Aey  had  a  record 
exemplified  of  the  reverfal ;  that  the  reverfal  was  long  fince,  vi%.  in 
the  thirty-iifdi  year  of  QjarUs  the  Second ;  that  the  want  of  fuch 
fcire  faciasy  was  either  error  in  faft,  or  on  record ;  that  in  truth  it 
was  difcretionary  in  the  court  if  they  would  award  it ;  that  none 
could  be  made  parties  to  the  writ  of  error,  butthofe  that  were  parties 
to  the  adion. 

The  Court  upon  this  motion  was  of  opinion,  that  awarding  it 
to  the  terUnants  was  not  ex  neceffitaUy  but  difcretionary  (tf ). 


U)  See  the  cafe  of  Hale  ▼.  Woodcock, 
X  Burr.  360.  Sheepihankt  ▼•  Lucas,  i 
Burr.  410.    Cruife  on  Recoveriei,  xx$. 


289.  and  Lord  Pembroke^t  cafe.  Cafes 
temp.  Holt « 6 14. 


paa 
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Lord  Peterborough  againft  Williams,  Cafe  459* 

OCANDALUM  magnatum  on  the  ftatute  of  2  Rich.  2.  c.  5.  §iu.  Wbether 
■^  for  publifhing  **  DangerfieWs  Narrative :  the  defendant  pleads  »<iecl«ratiOTrf 
the  fame  plea  as  he  did  to  the  information  in  the  king's  name  {a)  j  "^'^S  2t 
but  a  demurrer  being  thereto.  pamphlet^  widk 

**  mqu9  quidsm 

It  was  argued,  that*  the  declaration  was  ill,  and  that  there  *' Bieiu diwrjk 
was  nothing  of  flander  in  it  upon  the  plaintiff,  for  they  had  averred  Zij^uf^  ' 
none,  but  only  fet  forth  the  whole  pamphlet  with  an  in  quo  quidem  ^^mmitJl  tm 
lihello  diver/a  falja  et  fcandakfa  continentury  and  mention  none  in  "  contimed,'* 
particular,  which  Mr.  PolleXfen  urged  to  be  naught.  ^  Efficient;, 

S.  C.  Comb.  4^ 

And  THE  Court  doubted  it.  #  r  *q5  j 

But  the  general  opinion  of  the  Bar  was,  that  fuch  their  doubt 
was  not  on  the  point,  but  in  favour  to  the  defendant,  to  gain  him 
time  for  a  compromise;  (it  being  thought  that  he  had  paid  fufficient 
before  for  that  offence)  for  the  manner  of  declaring  feems  good,  and 
if  upon  the  whole  it  appear  to  the  Court  there  was  any  matter  (can- 
dalous,  the  a£Uon  lies,  if  otherwife  not. 

And  it  was  afterwards  agreed,  as  I  was  informed. 

3  be  give 

HuUock  on  Cofttf  401 


Note,  \n  fcandalum  magnatum  no  cofts  are  to  be  given  the  ^'^  «>*••• 
plaintiff,  though  a  verdiS  be  for  him,  "^^J^T. 


(fl)  S?ca^to,459.  (47>0 


Self  againft  Kennicot.  Cafe  4600 

T^EBT  on  a  bond:  die  defendant  pleads,  that  the  plaintiff  being  Foreign  tttadu 
^^  indebted  to  J.  S.  he  made  an  attachment  of  the  £ud  money  in  "•^^P'"^^ 
his  hands :  the  plaintiff  demurs. 

Two  exceptions  are  taken,  becaufe. 

First,  It  does  not  appear  that  the  debt  arofe  within  the  juriA 

diilion. 

Secondly,  That  the  attachment  pleaded  was  made  before  the 
money  was  payable  by  the  bond. 

It  was  anfwered  as  to  the  first,  diat  there  is  a  great  difference 
where  a  man  is  plaintiff  in  an  adion,  and  the  defendant  here  who 
h  a  third  perfon,  and  no  ways  privy,  and  could  not  alledge  that 
he  who  is  plaintiff  here  was  a  defendant  below;  and  die  precedents 
are  all  without  it,  as  may  be  feen  in  Goke's  Entries^  tit.  D$bt. 

2  And 
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**^'  And  as  to  the  other  matter,  it  is  debitum  in  prafentiy  though 

Kkknicot.    S^^'^^endum  infuturo ;  and  it  may  be  attached  before  it  is  payable, 

though  it  cannot  be  condemned  until  after ;  there  was  cited  i  Sid. 

327.  and  2  Keb.  202.     Hqlfe  v.  Walker^  i  Roll  Abr.  553.     PtWt 

cafcj  Cro*  Eliz,  10 1. 

•  [  507  3         *  See  Atallum  v.  Hernty  Mich.  10  G7r.  2.  J?.  ^.  th^JL  an  attach* 
ment  in  London  of  a  debt  in  MiddUjexy  is  good. 


Cafe  461. 


Goring  againfi  Dcering. 


IfaoilaQghter       A^PPEAL  of  murder.     The  defendant  pleads  a  convi<S^ion  of 

l^""*^*  man/laughter,  and  that  he  was  able  and  ready  to  read,  de- 

^«»  «J  fl^  murrer  [a). 
SiC.3M0d.156.  ^  * 

S»C.Cartb.  i6»    S.CComb.  89.    S.C.Trem.  15. 

(tf)  See  this  caie  at  large,  %  Mod.  1569 157.  and  the  cafe  of  SiddensY.  Joaion,  ante. 


Cafe  462. 

An  aftion  for 
diverting  a  wa- 
•ereourfe  need 
aoc  fry  for  what 
kwasufed. 

S.  C.  Conib.  43. 
Tide  ante,  cafe 
SI.  196.  242. 

•55- 


Glynne  Mgainji  Nichols. 

^  A  S  E  for  diverting  of  a  water-courfe  in^  pir^  et  trans  mijjkag. 
The  defendant  pleads  not  guilty ^  and  verdi<^  for  the  plaintin. 

It  was  now  excepted  in  arreft  of  judmient^  that  he  does  not  (ay 
for  what  ufe,  whether  family,  cattle,  or  held ;  and  if  it  was  not  ufcful 
where  it  run,  it  cannot  be  a^onable  to  divert  it  {a). 

(tf)  S.C.  Comb.  43.  fays  that  it  was  adjudged  for  the  plaintlfiT. 


Cafe  463. 

A  cuftom  of  a 
manor  that  every 
tenant  who 
Ihoald  be  ad> 
mitted  to  any 
copyholcT  eftate, 
Aould  pay  «  fo 
'<  much  as  the 


Perkins  againfi  Titus. 

17  RROR  on  a  judgment  in  the  Common  Pleas,  where  they  held 
it  a  good  cuftom  to  pay  for  a  fine  upon  admittance  "  tantam 
"  denarior.  fummanty  quant,  terra  vel  tencnunt.  ilia  valerent  per  ann. 
"  tempore  talis  admiffionis  et  non  amplius.** 


Mr.  Pollexfen  argued  thus.  I  know  not  what  it  means;  it 
•«  lands  or  tene-  IS  altogether  uncertain  whether  the  year  before  that  in  which  the 
«  ments  fltali  be  admiflion  was,  or  the  year  after,  or  that  very  year  in  which,  or  com^ 
«  itiht  drnT  ^^^^^^^  annisy  or  what  it  (hould  be  worth  to  be  let  at  for  twenty-one 
«« of  fuch  ad-      years,  feven  years,  or  one  year ;  thefe  may  all  be  different ;  here  is 

**  miffion,  and 

•♦  not  more  *'  is  a  good  cuftom  ;  for  though  it  is  uncertain  what  the  value  may  be,  yet  it  may  be    afcer- 

tained  by  a  jury S.  C  3  Mod.  132.     S.  C.  3  Lev.  155.    S.  C.  Comb.  3.     S.  C.  Carth.  la.     S.  C. 

Skin.  147-     S.  C  Lilly's Ent.  371.    Hob.  135.    Prec  Chan.  56S.    i  Stnu  654.    %  Stra.  104a.    3  Burr. 
1717.     iBac.  Abr.  480     Dou^l.  730.  jPi^ii.    a  Term  Rep.  484. 

an 
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an  abfolutc  uncertainty;  and  therefore  the  cuftom  cannot  be  good:     ?«*««»• 
it  may  be  they  are  fown  with  corn,  or  be  copfes>  &c.     A  cufton^       Tit^^s. 
4Dught  to  be  in  itfelf  certain,  Davis*s  Rep.  33.  73.     Suppofe  a  man 
fhould  prefcribe  to  h^ve  for  toll  the  value  of  a  pint  of  wheat,  it 
would  be  uncertain,  no  man  would  tell  what  to  make  of  it.     See 
Page's  cafe  {a)y  and  the  B'ljhop  of  Bath*  s  cafe  (i). 

♦  Secondly,  It  is  admiffusforety  which  cannot  refer  to  time  paft,    ♦  f  5^  ] 
but  only  to  what  is  to  come. 

Thirdly,  Here  is  a  cuftom  alledged,  that  they  who  fhall  be  ad- 
mitted ought  to  pay  the  fine,  but  it  is  not  (hewn  that  any  who  have 
been  admitted  at  any  time  ever  paid  it ;  whereas  a  cuftom  is  upon 
times  and  a£ls  paft,  as  22  Edw.  4.  8.  quod  bene  licerety  and  not  (aid 
ufifuer,  held  ill. 

Le  viNz  Serjeant^  e  contra.  If  it  may  be  reduced  to  a  certainty,  it  is 
well  enough ;  and  that  may  be  fo  here :  if  ic  be  at  the  will  of  the 
lord  they  have  no  meafure  to  compute  it  but  by  the  value,  for  the 
books  fay  two  years  for  a  death,  and  a  year  and  an  half  for  an  aliena- 
tion ;  as  the  land  improves  the  fine  improves :  and  the  reafon  of  this 
was  founded  on  that  care  which  the  law  has  of  preferving  the  lord's 
intercfts,  &c.     (More  was  faid,  which  I  could  not  hear.}^ 

And  afterwards  on  another  argument  the  judgment  was  af- 
firmed, AND  held,  that  the  cuftom  was  reafonable  and  certain 
enough. 

{a)  Cro.  Jac  611.  671.  (h)  6  Co.  35. 


D 


Pitt  againft  Dockwra.  q^j-^  ^g^ 

EBT  on  a  bond  of  fubmiffion  to  an  award,  and  judgment  for  die  Amendmenti 
plaintiff.  On  a  writ  of  error  brought  in  the  Exchequer-chamber, 


I  insisted,  that  the  roll  was  Eafler  Term  in  the  firft  year  of 
yames  the  Second.  The  memorandum  of  a  bill  coram  Carolo  nuper 
regcj  which  declares  on  a  bond  dated  the  fifth  day  of  November  in  the 
thirty-fixth  year  dl^.  Caroli^  and  the  imparlance  is  to  Eaftcr  term, 
4inte  quern  diem  di£lus  Carolus  obiit\  (b  here  is  a  declaration  of  Hilary 
'lerm^  iw  the  thirty- fixth  year,  &c.  nuper  regis  of  a  faft  done  tempore 
nuper  regis. 

Whereupon  they  moved  the  court  of  King's  Bench  to  amend        • 
the  record  that  was  here,  in  order  to  have  the  tranfcript  amended  in 
the  exchequer  chamber,  and  it  was  ordered  accordingly. 

Though  I  URGED,  that  what  is  matter  of  faft  i«  not  amendable, 
for  that  perhaps  it  may  be  true,  as  it  is  alledged :  and  all  this  proceeds 
from  the  inftrudlion  of  die  party,  and  the  fad  in  truth  was  as  they 
bav^  declared :  and  it  appearing  they  have  commenced  their  *  adion  «  [  509  ] 

^5i«i..i  5  bcfefc 
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^^^        before  diere  was  caufe  for  it,  diey  cannot  have  judgment  dxxigh  af- 
VtliMMAt     tervcrdia,  it  being  of  their  own  (hewing. 

See  die  cafe  of  IVilEams  v.  BtntkUy^  Mm  598.    Dr.  Banbam^ 


Eift^ 


Eafter  Term, 


The  Third  of  James  the  Second, 
THE     king's     bench. 


Sir  Edward  Herbert,  Knt.  Chief  "jujlict. 

iS/r  Francis  WyTHENS,-K>?/.  ^ 

Sir  Richard  Holloway,  Knt.L  Jufiices. 

Sir  Thomas  Powell,  Knt.         \ 

Sir  Robert  Sawyer,  Knt.  Attorney  General. 
Sir  Thomas  Powis,  Knt.  Solicitor  General 


Evans  againft  Crambington,  ^^j-^  -g^^ 

CASE  upon  a  bill  of  exchange,  declares  that  the  defendant  drew  Inamaion  by 

a  bill  dire£ted  to  one  Ryder^  payable  to  one  Price  or  order,  for  " /nft"^^, 

the  ufe  of  one  Calvert  \  that  this  bill  was  indorfed   to  the  plaintiff \  </r#w#r  of  ibJJl 

that  it  had  been  accepted  by  Ryder  y  but  not  paid,  whereby  the  di-  of  exchange  pay- 

fendant  became  chargeable.  i"*foi  rf^rT/" 

The  defendant  pleads  that  Price  was  to  have  received  it  for  the  dL^'<^^^*** 

ufe  of  one  Calverty  who  was  indebted  to  A.  who  was  indebted  to  THJB  plead  that  B. 

KING ;   that  thereon  there  was  an  extent^  and  this  money  paid.  wu  iadtbted  tt 

'  '^  thekingy  and 

THOMPSON/^r  the  plaintiffs  took  two  exceptions,  that  Price  was  ^^  °^^^^  ^ 
the  pcrfon  to  whom  the  bill  was  payable  in  law  j  that  Calvert  had  no  the  wTl^wai 

levied  oo  kim 

ttfhkr  an  extent S.  C.  i  Shaw.  4.  S,Q,%  Vent  307.  St  C  Garth,  5.  S.  C.  Skin.  %t^  S.  C.  H^lt 

loiif    AaiCf  cale  3S9.  400.  404. 416.  46ft. 

title 
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•  [  Sio  ] 
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title  inlaw  to  Ac  mooey;  that  therefore  Ac  money  could  not  be  «• 
tended  as  hb ;  and  that  this  was  a  bill  n^odated.  Secokdlt,  That 
this  plea  did  but  amount  to  Ac  eenend  ifliie^  for  it  is  no  *  anfwer  ta 
the  adion,  but  only  to  the  confioeration. 

Sir  Thomas  Powys  for  the  drfendant.  Tlieir  dedaration  n 
naught,  viz.  on  a  cuftom,  Aat  any  perfon  having  a  bill,  and  then 
indorfing  it,  &c.  and  does  not  fay  he  was  a  merchant ;  and  to  (ay 
fecundum  confuetud.  mercaior.  will  not  help  it.  Secondly,  That 
the  true  property  was  in  Calvert.   3  Co,  26.  Cro.  Jac.  687- 


Jdjournatur  («)• 

(tf )  7*hit  cafe  was  argued  again  in  Eafter 
termy  and  judgment  gWen  for  tL'  plaintiff. 
S.  C.  I  Show.  5.  A  writ  ol  errc  r  was 
brought  on  diit  judgment^  which  was 
argued  in  the  Micbuelmas  t^rm  fbllowingy 
an4  the  judgnoent  was  affirmed.  S.  C. 
Caitb.  6.  The  pr'ncipal  error  aflj^ned 
was,  that  as  the  money  was  appointed  to 
be  paid  to  Prict  for  tbt  ufe  oi  Cah^ert,  the 
right  and  intereft  of  the  money  was  in 
C^hftrtf  by  wbomfoever  it  might  be  re- 
ceivedy  and  therefore  it  might  be  well  in 
the  defendant  under  the  extau  for  the  debt 
which  Cal'vert  owed  to  the  king.  But 
THE  Court  held,  thkt  although  the  mo- 


ney wu  ordered  to  be  paid  to  themfoof 
Cs/vertf  yet  this  was  a  hint,  and  gave  blm 
only  an  equitable  title ;  that  the  sight  to 
the  money  was  in  Prke ;  and  his  indorfe* 
ment  of  the  bill  to  the  ffsintif  tnadcxnd 
that  right  to  him  under  the  cuftom  of 
merchants ;  and  thereupon  the  money  de- 
manded by  the  plaintiff  was  not  extend* 
able  in  the  hands  of  the  defendant.  S.  C 
%  Vent.  310 ;  for  it  was  not  the  moDey 
which  the  defendant  prvmifed  to  pay  id 
Prke  for  the  ufe  of  Cahrert,  but  another 
fum  due  to  the  plaintiff  for  value  paid  to 
Prictf  in  which  CaJvert  waa  not  coocemed* 
Kyd  oa  Bills,  70. 


Cafe  466. 


Benlbn  againji  Offley  and  Lippon. 


A  PPEAL  againft  two,  A.  as  giving  the  ftroke,  and  then  B.  as 
prafens  auxilians  et  abettansy  and  fo  they  murdered  him :  the 
verdidt  finds  that  B.  gave  the  ftroke,  and  that  A.  was  abetting. 

Argued  to  be  well  enough  on  the  cafe  in  Plowd  98.  where  in 
cafe  of  indidlment  it  is  held  well  enough. 

E  contra  it  was  urged,  that  in  every  count  or  declaration  the  de- 
mand muft  be  certain :  the  appeal  is  againft  three.  Here  is  a  verdiA 
that  finds  that  Offley  did  not  ftrike  the  ftroke  as  is  alledged  in  the  de- 
claration. 

Per  Curiam.  You  can  fay  nothing  againft  this,  but  what  may- 
be faid  againft  an  indidlment :  here  they  are  found  guilty  of  the 
fa£t. 

At  laft  judgment  was  given  for  the  plaintiff  ntji  eaufoy  &c, 

344*     DougLzio.    4  Borft 


Appeal  of  mur- 
der»  charging 
chat  A.  gave  the 
morul  wound) 
Md  chat  B.  wat 
prefent  aiding 
and  aflifting )  a 
^perdift  finding 
that  B.  gave  the 
voondy  and 
^at  A.  wat 
prefent  aiding 
and  afliffing,  is 
goo^ 

8.  C.  Comb.  4;. 

S.C«3M()d.iii. 

S.C.3Sallc.38. 

Ante,  cafe  144. 

168.  469. 

9  Co.  67. 

1  Salk.  374. 

1  Ld.  Ray.  ai.  43-      ^ill  Evid.  171.      i  Hale,  457.     a  Hale,  185.292 

1075.    Cafca  in  Crown  Law,  290.     Fofter's  Crown  Law.  42*. 

An  appeal  of  At  ANOTHER  DAY  it  was  argued  that  the  trial  was  wrong;  for 

nurderwhcft  /^^  Hq-^j  being  in  onc  county,  and  the  death  in  another,  the  trial  ought 
gWen  uTonc  ^^  ^^^'^  ^^^"^  ^7  »  j"*"/  of  both  countics,  and  not  in  the  county  where 
coiisiy»  and  the  death  happens  in  another,  may  be  tried  bj  a  jury  of  the  county  where  thfiHith  happent. 
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ife  death  was:    cited  3  Hen.f.  pi.  12.    4.  Hen.  j. pi.  i8.    The      Biwfoii 
2  £^ft«/.  6.  r.  24.  will  not  reach  this  cafe,  th^  is  nothing  in  diis      Otwlmr 
ftatute  that  dire&s  the  trial  otherwife  than  as  the  common  law  orde     and  Lirrev. 
in  this  cafe.     3  Injl.  24,  25,  26.  34- 

Adjournatur  {a). 

{a)  The  words  of  the  2  &  3  Edw.  6«  *«  fame  county  }"  bat  this  claufe  is  filenC 

c  24  r.  3.  are,  *<  that  fuch  party,  to  whom  in  the  cafe  of  anappealf  with  refpefi  to  th« 

«  appeal  of  murder  fliall  be  given  bv  law,  trial  of  ihe  prineifaJ :  but  it  enacts,  *<chat 

**  may  commence,  take,  and  fue  the  a{>.  «  an   imiiHwunt  found   by  juror)  of  the 

*<  peal  in  the  county  where  the  party  (hall  '*  county  where  the   death  fliall   happen 

**  die,  as  well  againft  the  principal  as  ac-  **  fliall  be  as  good  and  eftedual  at  if  the 

«  ceilary,  in  whatever  countv  or  place  rbe  <<  blow   had   been    given   in  the   county 

**  acctffary  (hall  be  guilty  of  the  fame )  and  «  where  the  party  dies,  or  the  indi&men€ 

«  that  in  fuch  appeal  the  juftices  fliall  pro*  **  is  found."     And  thb   Court  held,  ' 

**  ceed  againft  the  acceffary  in  the  fame  that  there  was  no  diflerence  in  this  cafb 

M  county  where  the  appeal  was  taken,  at  between  an  afftal  and  an  indiSment,  S.  C. 

:M  if  the  offence  had  been  done  in  the  3  Mod.  imt.    S*  C.  3  Salk.  38. 


♦  The  King  ngainft  William  Dale*  Cafe  4^7; 

•  [  5"  3 
^THE  DEFENDANT  being  a  foldier,  conviAed  and  attainted^  at  if  the  record  0/ 
*    Reading  affizes  laft,  of  felony,  in  leaving  the  king's  fervice  (<?),  J"**"^*',^^* 
was  brought  up  by  habtas  corpus  hither,  and  the  record  removed  by  ed^  any  coun- 

Cifiiorari.  ty  ^  removed 

by  certmwri  into 

Mr.  Attorney  moved  to  have  a  rule  for  the  e)cecution  of  him  '*»«  ^^%* 
at  Plymouth^  which  Lord  Herbert  doubted  j  and  tbereupon  ^kc  ^utTfon  th« 
(bme  paffionate  words  to  Burton.  prifoner  being 

,  brought  up  bf 

And  note,  the  next  day  he  was  removed  to  the  Common  Pleas,  *«*«•«  ^^^i} 
and  Wright  Chief  Jujiice^  removed  hither.  S^JTin^hat 

On  the  Tuefday  after  a  rule  was  made  by  Wright  Chief  Jujlici^  ^SLn  fita.'*^** 
Hollow  AY  and  Powel  Juflicesy  for  the  foldier's  execution  at  s.c.3Mod. 
Plymouth',  on  the  i6ch  of  May  following;  and  for  fo  doing  were  i*$-  "^« 
cited  thcfe  precedents,  as  I  had  them  from  Sir  Samuel  Astrby.     \  ^.^^, 

In  the  thirty.fourth  year  of  Henry  the  Eifbtb^  George  Potter^  and  Po^^|^ 
others,  were  convidled  and  attainted  of  robbery  in  the  court  of  King's  Hutton,  xi . 
Bench,  and  by  a  writ  of  execution,  the  marshal  was  commanded  |  W**«>  4* 
to  deliver  their  bodies  to  the  flierifFof  Kenty  who  was  ordered  to  FoterVx4o- 
hang  them  in  chains  on  SbuterU  Hill.  4  Bur^.  10S6. 

,  3  Hawk.  p.  C 

In  the  forty-third  year  of  EHzabethj  the  Earls  of  EJeXy  Soutbamp^  ch.  51* 
ton  and  Rutland^  tried  before  the  Lord  Buckhurst,  Lord  High 
Stewardy  on  an  indidment  in  Zani^/i^  had  judgment  to  be  executed 
at  Tyburn  in  AUddleftx. 

In  the  firft  vear  of  James  the  Firjly  the  Lord  Cobham  vns  in- 
dided  in  Mddlefex  for  trealbn,  was  tried  before  my  Lord  £ll£S« 

(•)  Sec  the  ftatutet  7  Hen.  7.  c.  t{  die  3  HeibS,  c  s  t   *nd  a  Edw.  €,€.•. 
^H  I  Hawk.  P.C.  «h.  4«,  C  I.  ta*  f. 

y^LtU)  Kk  MERE 
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MERE  at  Wincbeftery  and  iiad  judgment  to  be  exBcnteA  at  Wm^ 
chefter. 


In  Michaelmas  term,  the  fixteenth  of  James  the  Firfty  Sir  fFaktr 
Raleigh  {b)j  who  was  attainted  of  treafon,  in  the  firft  year  of  fames 
the  Firfty  before  commiflioners  at  irinche/hryXhc  record  of  attainder 
being  certified  into  the  King's  Bench,  he  was  brought  to  the  bar,  and 
execution  was  awarded  to  be  done  in  Middlefexy  and  he  was  executed 
accordingly. 

Qro.  C».  176.  In  Michachnas  term,  the  fifth  of  Charles  the  Firjiy  Cox  {/)  being 
attainted  at  the  feffions  of  the  peace  at  St,  Alhansy  for  hoHb-ftealing, 
the  attainder  removed  by  certiorariy  and  his  body  brought  by  hmheas 

•  r  r|2  1  corpus  into  the  King's  Bench,  where  execution  ♦  was  awarded  to  be 
done  upon  him  by  the  marshal,  who  executed  him  in  Surrey. 

In  the  feventh  year  of  Charles  the  Firjlj  the  Ldrd  Awdley  was 
tried  before  my  Lord  Coventry  for  fodomy,  upon  an  indi^ment 
in  fViltSy  and  had  judgment  to  be  hanged  in  Middlefex  at  Tyhurn. 

By  the  ftatute  of  i  Edw.  6.  c,  7.  new  juftices  of  gaol-delivery 
may  give  judgment  upon  perfons  reprieved  by  former  }uftices« 

In  Trinity  term,  the  twenty-fifth  of  Charles  the  Sectmdy  yAw 
Browne^  convi£ted  of  forcible  marrying  an  heirels,  was  attainted  ia 
AUddlefeXy  and  executed  in  Surrey. 

Hawlevy  (who  with  Jlhorough  and  others,  had  robbed  the  Dutct 
mail  in  .£^Ar. about  a  year  fuice,  of  fix  thou(and  pounds  in  ffpld^ 
belonging  to  fome  Lone/on  Jews)  was  tried  at  this  bar  by  an  ifi^ 
juryy  and  was  executed  at  Tyburn. 

Note,  Upon  ^lis  occafion  Sir  Francis  Wytheks  was  re- 
moved from  being  a  judge,  &c.  and  the  next  day  came  to  West* 
MINSTER  Hall,  and  pradifed  as  a  Setjeant. 


iHfwk. 
€•6.  £4. 


(*)  Cro.  Jac  495. 


(t)  Cro.Car.  lyCt 


Cafe  468. 


Hill,  and  another,  againji  Shiflu 


If  a  trader  be  TNDEBITATUS  ASSUMPSIT  for  twenty  pounds.  On  nm  §f 
arrefted  on  fcve.  ^  fumplit  xAsnAtAy  a  fpecial  verdia  was  fouad  before  the  LotB 
Chief  Justice  at  GututhalL 

The  jury  find,  that  Benjamin  HinUm  was  a  goldfinitb,  and  a 
trader  as  fuch  in  the  city  of  London^  for  divers  years  before  the  teitfii 
day  of  January^  in  the  thirty-fourth  year  of  Cbarles  the  Sec9nd\  that 
therein  he  contraSed  divers  debts,  to  the  value  of  fifty  thoufimd 
pounds ;  that  he  was  indebted,  by  bond,  to  one  CapeL  in  four  hun- 


nl  anions,  tnd 
give  luil  to 
them  all,  bis 
not  paying  the 
debts  infix 
months  after 
fuch  arrefl 
and  bail  given, 
ihiil  not  malce 
him  a  bank- 
rupt until  after  the  Hx  months;  for  the  ai  Jac.  t.  c«  19.  which  cnads,  «  That  if  wnj  peHbn  ftall  bt 
«  arrcAcd,  and  (hall  not  pay  or  compound  for  the  fame  in/x-  wmmbit  he  fluU  be  deemed  and  adjudged  a 
«  bankrupt,*'  ihall  not  relate  to  the  time  of  the  arreft.  S.C.  Skin.  170.      Ante,  253.     1  Salk.  10^ 

3  Lev  58.    I  Veot.  370.    Skin.  ii.  270.    »  Burr.  Siv    %  Coia#Di^  «<  Baakn^t,^*  (C*  9.)    Cooke'^ 
B.  L.  3  cdlu :  18.    a  Term  Rep.  141 . 
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cbred  pounds ;  that  a  rtf/»mx  was  fued  thereon  out  of  the  Commbtt        Axtt. 

Pleas,  tefted  the  twelfUi  of  Februaryj  in  the  thirty- fifth  year  of       SuTtm^ 

Charles  the  Second^  returnable  quindena  Pafcha ;  that  after  the  Ujitt^ 

and  before  the  retun^  he  was  arretted  thereon,  and  fpecial  bail  filed  g 

that  the  twenty-fixth  day  of  February  he  was  again  arretted ;  that 

Sir  John  Moore  became  bail  for  him,  and  gave  a  general  fecurity 

for  him  in  all  adlions;  that  thofe  debts  were  not  paid  in  fix  mdnths; 

that  die  third  of  March^  Hinton  paid  to  the  defendant  twenty  pounds. 

Then  they  find  the  ftatute  of  21  Jac.  i.  c.  19,  prout :  and  then 

they  find  the  affignment  by  the  commifSoners  to  the  plaintiiF,  it 

♦  The  fole  queftion  in  this  verdift  was,  Whether  Benjamin  *  C  S'S  J 
Hinton  the  banker,  was  a  bankrupt  ^t  the  time  of  the  paying  the 
twenty  pounds,  viz.  the  third  of  Marchy  in  the  thirty-fifth  year  of 
Charus  the  Second. 

For  if  he  were  fo,  then  he  had  no  capacity  of  paying  this  money 
to  the  defendant  after  an  adt  of  bankruptcy  committed  by  him :  for 
diat  by  thofe  ftatutes  he  had  no  power  to  difpofe  of  any  part  of  his 
cftate,  but  it  was  all  come  within  the  provifion  and  cafe  of  the  law, 
and  as  it  were  in  cuflodia  Ugis  for  the  benefit  of  all  his  creditors, 
ratably  and  equally,  according  to  their  feveral  and  refpecSlive  debts  ; 
and  it  being  fo  received,  it  continued  part  of  this  bankrupt's  eftate^ 
and  was  well  affigned  by  the  coouniffioners  to  the  plaintiffs ;  and  of 
this  there  can  be  no  quettion,  nor  has  there  been  any  fiiice  the  cafe 
of  Smith  V.  Miles  {a).  So  diat  the  only  point  debatable  is,  whe- 
ther here  be  fufficient  matter  found  to  make  Hinton  a  bankrupt  on 
Ae  third  of  March  ? 

First,  Here  can  be  no  doubt  but  that  he  was  a  perfon  capable 
of  being  fo:  it  is  found  that  he  was  a  goldfmith  and  trader  as  fuch, 
for  divers  years  before  the  times  mentioned  in  the  verdid;  that  be 
fought  his  livelihood  by  bu^ng  and  felling  in  that  trade ;  that  he 
was  indebted  to  the  amount  of  fifty  thouiand  pounds,  and  the 
jury  might  have  found  it  twice  that  fum,  and  truly  too:  I, agree  aU 
this  makes  him  no  bankrupt.  But  then  the  matter  which  makes  the 
qiieftion  is  this :  he  was  arretted  at  feveral  men's  fuits,  for  feveral 
fiuns  above  a  hundred  pounds,  and  he  neidier  payed  nor  compounded 
the  iame  in  fix  months :  and  the  queftion  is  whether  this  with  the  other 
matter  found  fliali  make  him  a  bankrupt  from  the  time  of  fuch  his  ar- 
reft;  for  if  he  be  abankrupt  fixmdiattime,  thenhe  wasfoonthethiixl 
^i  March.  Now  that  he  (hall  be  fo,  we  have  die  exprefi  words  of 
the  ftatute,  which  die  jury  have  found,  21  Jac.  i.  c.  19,  <^  That  if 
^  any  take  a  protedion,  or  prefer  a  bill  or  peddon  to  compel  his 
<<  creditors  to  accept  a  compofition,  or  to  give  a  further  day  of  pay- 
*  ment ;  or  being  arrefted  for  a  hiuidred  pounds  then  due,  ttiall  not 
^  pay  or  compound  the  fame  in  fix  months  {b)  \  or  fhall  lie  in  prifon 
^  for  debt  two  mondis  or  more;  or  (hall  efcape  upon -common  or 
^  hired  bail,  being  imprifoned  for  debt;  he  ihall  be  deemed  and 
^  adjudged  a  bankrupt  to  aU  intents  *  and  purpofes ;"  lb  that  to  do 
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Hitt        either  of  thefe  five  things  makes  him  a  bankrupt:  then  comes  A* 

SaTiB.        claufe  that  works  the  relation,  **  and  thereby  in  the  iaid  cafes  of  ar- 

*•  reft,  or  lying  in  prifon  for  fuch  debt  and  debts,  or  getting  forth  by 

^  common  or  hired  bail,"  the  bankruptcy  is  to  commence  from  the 

rime  of  fuch  firft  arreft. 

Now  by  the  former  claufe  or  paragraph  of  the  ftatute,  there  are 
five  a(Ss  of  bankruptcy  made  which  were  not  fo  before,  vix. 

First,  Taking  a  proteftion. 

Secondly,  Preferring  a  petition  or  bill  for  compofitton* 

Thirdly,  Being  arretted  for  debt,  and  not  paying  it  in  fix 
months. 

Fourthly,  Lying  in  prifon  two  months  for  debt* 

Fifthly,  Efcaping  upon  common  or  hired  baiL 

And  in  the  three  laft  of  thefe  cafes,  the  law  has  by  the  other  daufe 
provided,  that  they  (hall  be  bankrupts  from  the  firft  arreft,  viz.  in 
the  faid  cafes  of  arreft,  or  lying  in  prifon,  or  efcaping  upon  coaunoB 
or  hired  bail,  from  the  time  of  his  or  her  faid  firft  arreih  Now  my 
lord,  that  it  muft  be  fo,  I  {hall  endeavour  to  prove  it  by  arguing  is 
fliort  thefe  three  things. 

First,  That  we  are  within  the  exprefs  and  dircQ,  letter  of  4is 
hw,  and  that  the  wordb  of  the  ftatute  are  with  us. 

Secondly,  That  thi^  was  the  intent  of  the  makers  of  this  to- 
tute,  that  it  (hould,  &c. 

Thirdly,  That  it  will  break  and  overthrow  almoft  all  the  rules 
of  the  law,  for  the  interpretation  of  ftatutes,  to  make  that  ftraino^ 
forced,  and  unnatural  conftruftion,  which  they  on  the  other  fule 
would  have,  and  for  which  they  can  affign  not  one  reafon  in  the  law. 
Now  I  would  firft  obferve,  that  prima  fade  the  conftni<5li6n  is  widi 
the  plaintiff,  and  this  is  the  fenfe  of  the  collectors  and  abridgers  of  die 
law,  as  Shepherd^  i^c.  and  all  the  fcribling  tribe,  they  lay  it  down  as 
a  common  place  leaiiiin|,  that  if  a  man  become  a.  bankrupt  by  aneft 
or  imprifonment,  he  {hall  be  fo  from  the  firft  arreft,  by  this  flatute 

and  moft  obvious  conftruSion  ^ich  die  words  afibrd. 

But,  Secondly,  In  the  faid  cafes  of  arreft,  or  lyine  in  pnfoii,or 
efcaping  on  common  or  hired  bail ;  the  caie  of  arreft  muft  be  it- 
ferred  to  that  of  arreft  and  non-payment  in  fix  mondis;  the  cafe  «f 
lying  in  prifon,  to  that  of  lying  in  prifon  two  months  or  more  for 
debt ;  the  caie  of  eicape  on  common  or  hired  bail,  to  diat  which  ii 
before  ena£led  to -make  a  man  a  bankrupt  by  doing  fo  :  and  diis  cofw 
cife  way  ofexpreffion  is  furely  as  fignificant  as  if  the  three  parucu^ 
lars  had  been  repeated  again  at  large,  or  exprefled  in  thefe  words, vis» 
^^  If  a  man  be  arrefted  for  a  juft  debt  of  one  hundred  pounds,  aol 
^  pay  it  not  in  fijc  months,  he  (ball  be  a  baokrjipt  froia  the  firft  ar- 
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*  Tcft;  if  a  man  lie  in  prifon  two  months,  he  (hall  be  a  bankrupt  ^^^^ 
^  from  the  firft  arreft ;  if  a  man  efcapc  on  common  or  hired  bail,  he  Shm*. 
•*  {hall  be  a  bankrupt  from  the  firft  arreft ;"  this  would  furcly  have 
made  it  plain,  and  with  fubmiflion,  it  is  as  plain  in  this  (hort  concife 
explanatory  claufe :  "  and  in  the  laid  cafes  of  arreft,  &c."  This  cer- 
tainly is  the  real  meaning  of  the  words,  and  no  other  tolerable  fenfc 
can  be  put  upon  them  without  a  very  great  ftrain ;  and  the  moft 
curfory,  as  well  as  tlie  moft  coiifidcring  reader,  will  diink  fo  upon 
reading  that  ftatute.  In  the  faid  cafe  of  arreft,  there  is  one  relation 
to  the  foregoing  claufe  ;  in  lying  in  prifon,  there  is  another  relation  j 
in  getting  out  on  common  or  hired  bail,  there  is  a  third;  and  as  it  is 
in  our  printed  ftatute-book,  there  can  really  be  no  great  doubt  made 
of  it.  And  though  I  muft  confefs,  that  on  the  parliament- rolls, 
there  are  no  commas,  points,  or  colons  j  yet  I  think  we  need  not' 
the  help  of  thofe  diftinguifhing  marks  in  this  cafe,  to  fliew  the  fenfe 
of  ihofe  words  j  for  it  is  not  laid  "  cafes  of  arreft  and  lying  in  pri- 
**  fon,"  as  they  on  the  other  fide  would  have  it;  the  firft  disjunftive 
^  or**  plainly  diftinguifties  the  cafe  of  arreft  from  that  of  Ijring  in 
prifon,  as  the  next  "  cr*'  diftinguiftics  it  from  that  of  efcaping  on 
common  or  hired  bail,  ♦  And  thcfe  three  particulars  arc  expreiled  •  [  516  J 
in  the  moft  fignificant  words  ufed  before,  becaufe  the  arreft  in  the 
firft  cafe  is  the  adt  of  bankruptcy ;  in  the  fecond  cafe  the  lying  in 
prifon,  and  in  the  third  cafe  the  efcape,  is  the  a£l  of  bankruptcy. 
And  thefe  thre^  inftances  ftand  on  different  circumftances,  and  make 
three  diftincSl  cafes :  in  the  firft,  an  arreft  without  imprifonment, 
makes  a  bankrupt,  with  fix  months  non-payment :  in  the  fecond,  an 
imprifonment  for  two  months  makes  the  bankruptcy :  in  the  third, 
the  efcape  at  any  time  after  imprifonment  on  common  or  hired  bail. 
Now  thefe  three' are  all,  in  fliort,  repeated  in  the  rational  claufe,  where 
it  is  faid,  "  cafes  of  arreft  ;  lying  in  prifon  ;  or  efcape,  &c/*  And 
I  would  fain  know  how  thcfe  three  particulars  could  be  exprefled  in 
more  pertinent  and  fignificant  terms  in  fliort,  than  this  is.  But  my 
lord,  1  think  it  will  be  nccdlcfs  to  infift  any  longer  on  this  matter, 
for  I  fuppofe  it  will  be  agreed  ;o  me,  that  we  are  within  the  letter, 
diough  they  fay  we  are  not  within  the  meaning  of  the  law,  by  reafon 
of  (bme  pretended  inconvenience,  which  thc\'  iay  will  enfue,  if  the 
literal  conflru6tion  be  Jlowed.     Now  therefore  to  (hew. 

Secondly,  That  wc  arc  withii*  tlie  intent  and  meaning  of  this 
law.  And  here  1  would  humbly  obfcrve  to  your  lordftiip,  that  we 
are  now  in  the  caie  of  a  bankiupt,  who  in  our  law,  is  prefumed  a 
cheat,  according  to  the  prcfiiniption  in  the  civil  law,  e/i  tUco^Ior^  ergo 
fraudator\  and  tliis  ;ipp«arN  by  the  preamHes  of  the  feveral  ftatutes 
agakift  bankrupts,  which  flicw  the  meaning  as  well  as  the  final  caufe 
of  a  ftatute,  and  therefore  are  faid  by  Coke,  to  be  a  good  key  for  the 
right  underftanding  of  a  law.  That  of  the  34  Hen.  8.  c.  4.  is, 
♦*  That  divers  and  fundry  pcrfons,  craftily  and  fubtilly  obtaining  into 
**  their  hands  great  fublbince  of  other  men's,  not  minding  to  pay  or 
'*  rcftore  unto  their  creditors,  but  at  their  own  wills  and  pleafures, 
«*  do  confume  fuch  fubftance  obtained  by  credit,  according  to  their 
^^  own  pleafures,  againft  all  equity  and  good  conlcicojcc."  ♦  The  13  •   [  517  ] 
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H11.&        ££z.  r.  7«  recites  the  increafe  of  tanknqits  into  greit  wd  c*« 
Suis.       ceffive  numbers.  Tlie  i  Jac.  i.  c.  15.  recites,  <^  frauds  and  decdtstD 
^  increaie  ainoagftthc^ethatlivebybujifigandidlu^tDtfae^^ 
^  aiXDe  of  traffic  and  commerce,  and  to  the  genera]  hurt  of  the  kingdoBH 
^  hy  fuch  as  become  bankrupts/'     And  the  21  Joe.  u  c.  19.  upon 
which  this  quefiion  depends,  mentions  ^  the  increafe  of  bankrupts,  and 
^  the  inventions  of  frauds  and  deceits,  for  the  avoiding  and  deluding  of 
^  the  eood  laws  in  that  behalf,  then  already  made,  and  die  remedies 
^  by  uem  provided."     Now  I  would,  upon  theie  preambles,  ofo 
to  your  lordfbipi — First,  That  bankrupts  were  always  tfaoi^ 
and  deemed  by  our  law-makers,  to  be  crafty,  fraudulent,  and  deceit- 
fiil  peribns,  and  therefore  their  a£^s  ought  all  to  be  taken  in  malem 
fifrtim.     Secondly,  lliat  the  mifchicf  intended  to  be  remedied  by 
thofe  laws  are  the  cheats,  knaveries,  and  frauds  of  fuch  bankrupts; 
Thirdly,  Tlu^t  the  remedy  intended  and  provided  by  thefe  laws,  is 
to  make  their  eftat<:s  lia:,le  to  the  payment  of  their  debts  equally  to  alt 
their  creditors,  firom  die  dme  of  their  becoming  bankrupts ;  and  in 
order  thereto,  to  take  it  out  of  the  bankrupts  power  to  convey  away, 
pr  difpofe  of  any  part  of  their  eftates  from  their  creditors,  by  any  aft 
after  the  bankf  uptcy,  or  to  prefer  any  one  creditor  before  another, 
but  that  all  his  debts  ihould  be  equally  paid.*   And  it  is  obfervaUei 
that  in  each  general  aA,  the  defcription  of  a  bankrupt  is  enlarged, 
which  (hews  that  the  (ame  were  grounded  on  experience^  and  onde 
purely  of  neceflity ;  fo  that  if  the  letter  of  the  law  were  with  thenif 
and  we  were  within  the  equiuble,  though  fartheft  reach  of  the  mean- 
ing of  any  of  thefe  laws,  your  lordQiip  uould  help  us  by  fuch  coo- 
ftrudion  as  (hould  advance  the  remedy,  and  fupprefs  the  mifchief,  and 
•  r  rig  1     (iich  as  (hould  relieve  the  creditors  of  fuch  bankrupts.     *  Befides, 
it  feems  moft  plain,  diat  this  was  the  intention  of  the  makers  of  this 
law,  that  a  man  arrefted  for  a  hundred  pounds,  and  not  paying  it  in 
fix  months,  (hould  be  deemed  a  bankrupt  from  the  firft  arreft  \  we 
have  dieir  words  for  It,  which  furely  were  dedgned  to  (hew  their 
meaning.     But  bcfides  that,  it  feems  worthy  of  your  lord(hip*s  ob- 
tiTvaUon,  that  of  all  thefe  iivc  inflances  of  bankruptcy  made  by  this 
law,  the  three  laft,  and  no  more,  needed  an  explanation,  firom  what 
time  a  perfon  under  thefe  circumftaiices  (hould  be  deemed  a  bankrupt; 
The  firft  two  are  fiiigle,  tranfient,  inftantaneous  adts,  as,  **  taking  a 
"  protcdlion,"    or    **  preferring  a  petiticn,*'  thefe  two  needed  no 
explanation  ;  for  if  they  are  bankrupts,  itmufl  be  from  the  af^done; 
but  the  laft  three  cafes  I  have  named  are  complicated  acts,  thing^  of 
time,  continuance,  and  duration  ;  and  therefore  our  law-makers  de- 
clare from  what  time  they  (hall  relate,  ahd  the  party  be  deemed 
bankrupts.     Now  it  would  be  very  odd  to  imagine,  that  five  new 
inftances  of  bankruptcy  (hould  be  made,  and  three  of  them  needing  an 
explanatirm,  they  (hould  yet  explain  but  two  of  thefe  three.     Befides 
if  it  (hould  be  othcrwife,  the  inconveniences  v/ould  be  infinite,  and 
(uch  an  opportunity  put  into  the  bankrupt's  hands,  of  cheating  all 
inankind  that  have  ever  trufted  him  as  it  was  certainly  the  in- 
tention of  thefe  laws  to  prevent.     For  fuppofc  a  perfon  indebted  in 
the  fum  of  twenty  thoufand  pounds,  and  in  truth  not  worth  above  ten 
thoufand  pounds^  which  being  all  abroad,  fs^pe  of  l^s  creditors  b^pp^ 
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to  arreft  him  for  their  juft  debts,  and  he,  not  able  to  pay,  knowing  ^''«- 
his  own  condition,  and  contriving  how  to  get  in  hiseftate,  and  to  de-  ShTs** 
fraud  his  creditors,  acquaints  a  friend  with  his  condition,  and  prevails 
with  him  to  become  his  bailfor  the  fum  he  is  arrefted  for,  he  then 
obtains  fix  months  time  to  poflefs,  conceal,  fccure,  and  diTpofe  of  his 
eftate ;  and  then  he  is  ready  to  difcharge  his  bail  by  (atisfa£tion,  or 
rendering  himfelf  to  prifon,  as  it  fhall  fuit  beft  with  his  convenience, 
and  fo  cheat  all  the  reft  of  his  creditors;  and  ♦  though  his  creditors  *  [  5^9  3 
fliould  certainly  know  his  defign,  yet  it  would  be  impoffible  for  them 
in  the  mean  time  to  prevent  his  making  away  his  eftate ;  if  they  ar- 
reft him  there  is  bail,  and  he  has  fix  months  time  to  play  his  tricks, 
and  there  is  no  way  to  prevent  it  but  by  the  literal,  and  I  think,  in- 
tended provifion  of  this  law,  in  making  him  a  bankrupt  from  the  firft 
arreft.  And  this  is  not  a  foreign  fuppofition,  but  has  been  of  late 
the  common  praftice  of  moft  trading  perfons  in  a  failing  condition  ; 
7homfofij  Templfj  and  Hinde^  as  well  as  Hinton^  have  played  the 
fame  game,  and  cheated  their  creditors  by  this  device ;  ana  this  is 
the  very  fa£l  of  the  cafe  at  bar,  and  it  is  almoft  found  fo.  For  here 
the  jury  have  found  that  Hinton  was  indebted  in  the  fum  of  fifty 
thoufand  pounds,  and  amongft  others  to  the  perfons  named  in  the 
verdi£l,  and  arrefted  at  their  fuits  for  thofe  debts ;  that  Sir  John 
Moore  became  his  bail,  and  further,  that  Sir  John  Moore  wve  a  ge- 
neral note  under  his  band,  ordering  himfelf  bail  in  all  anions,  the 
which,  of  itfelf,  looks  and  carries  the  face  of  fraud ;  and  the  gene- 
rality of  it  feems  a  demonftration  of  fraud,  for  no  man  would  be 
bail  in  ail  caufes,  but  for  fome  particular  defign ;  and  the  jury  have 
alfo  found,  that  Hinton  was  iifty  thoufand  pounds  in  ddbt  at  this 
time ;  a  cafe  that  in  all  its  circumftances  as  it  is  on  this  verdidl,  was 
never  before.  So  that,  my  Lord,  on  this  verdidl  you  xrannot  fup- 
pofe  Hinton  at  this  time  able,  or  vifibly  able  to  have  paid  his 
debts  y  but  this  contrivance  of  his,  with  his  friendly  bail,  has  en-« 
abled  him  to  cheat  all  the  reft  of  his  creditors,  except  Sir  John 
Moore^  who  was  fatisfied^  his  debt,  but  no  man  elfe ;  which  is  a 
great  inconvenience,'  and  never  to  be  avoided,  if  the  words  of  this 
ftatute  fliould  be  ftraned  to  any  other  than  their  literal  and  real 
meaning.  And  this  being  a  mifchief  intended  to  be  remedied,  as 
any  other  that  can  be  mentioned  or  affigncd  within  this  law,  I  hope 
there  is  no  reafon  for  any  other  conftrudtion,  efpecially  fince. 

Thirdly,  The  rules  of  law  are  with  us  too:  this  is  undoubt- 
edly a  remedial  law,  and  therefore  to  be  extended  •  by  equity,  and  %  r  ^20  " 
not  retrained  as  penal  laws,  which  are  fo  conftrued  in  favour  of  * 

life  or  liberty  [b).  This  law  h?s  been  conftrued  feveral  times  by 
equity  for  the  relief  of  creditors,  but  never  againft  the  letter  and 
creditors  both ;  and  if  any  conftruftion  can  be  made  more  beneficial 
for  the  creditors  one  than  another,  your  Jordfhip  will  admit  that 
conftru<3ion  as  founded  on  the  beft  of  rules,  that  of fuum  cuique  tri- 
buere^  of  giving  to  every  man  his  own  %  and  upon  that  foundation 
ftand  all  thefe  laws  againft  bankrupts,  and  fo  it  is  refolved  in 
"March  34.    Befides,  no  conftrudtion  is  to  be  allowed  of  an  aA  of 
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^''^  parliament,  that  will  make  any  claufe,  fentence,  or  word  void,  whea 
Shxsb.  another  conftniSion  will  make  it  all  figniBcant  togedier,  all  the 
parts,  claufes,  and  words  of  a  ftatute,  ought,  if  pofBble,  to  have  fome 
meaning :  now  here  in  this  cafe  the  word  "  arreji"  will  be  void,  if 
you  judge  it  otherwifc  than  I  hope ;  for  then  the  bare  words,  **  fyitig 
"  in  prijon^*  will  do  it.  This  is  an  afi  of  explanation,  and  this  very 
claufe  is  explanatory,  and  therefore  admits  not  fo  ^afily  of  any  in- 
tendment or  equitable  conftni£tion,  but  ought  to  be  conftnied  ac-. 
cording  to  the  words ;  for  there  ought  not  to  be  an  explanation  upon 
an  explanation  to  prevent  infinity  of  doubting  \  and  therefore  I  hope 
you  will  not  reftrain  it  (f).  Befides,  my  lord,  when  a  law  by  cx- 
prefs  provifion  enaSs  how  conftrufiion  (hall  be  made,  fuch  claufe 
fo  directive  of  conftru£tion  is  of  the  fame  force,  and  has  Ac  fiunc 
authority  as  any  other  claufe  in  fuch  law:  it  is  moft  true,  your 
lordfhip  have  a  liberty  of  interpreting  a  law,  according  to  the 
particular  exigence  of  the  cafe  in  queftion  \  but  when  the  fame  law 
direds  how  fuch  interpretation  (hall  be  made,  then  I  am  furc  your 
lordQiip  will  be  fo  far  influenced  by  that  dircdion,  as  not  eaiily  to 
make  any  other  conflnidlion,  without  fome  great,  important,  and 
unanfwerable  reafon  to  the  contrary,  none  of  which  can  be  (hewn  in 
•  f  521  ]  this  cafe.  •  Now  here  this  ftatute  direfts  an  interpretation  benefi- 
cial in  favour  of  creditors,  and  ftrifi  upon  the  bankrupt  and  hi& 
a<9s;  fuch  as  the  payment  of  money,  or  conveyance  of  his  cflate,  or 
the  like :  now,  my  lord,  either  this  cafe  is  plain  or  it  is  doubtful ;  if 
plain,  then  I  am  fure  by  the  words  it  is  with  us;  if  doubtful  in 
conflrudion,  riien  the  law  direfts  fuch  conftruvSkion  in  &vour  of  my 
clients  who  are  creditors.  Befides,  fuppofing  this  con(h^£lion 
agreeable  to  the  intent,  then  fure  I  am  it  is  a  rule,  that  no  ftatute 
(hall  be  reftrained  againft  the  letter  and  intent  both,  be  the  confe-* 
quence  never  fo  inconvenient ;  for  that  overthrows  and  abfolutely 
fubverts  the  ufe  and  defign  of  fuch  law.  (Jorhet's  cafc^  2  And*  249. 
And  it  is  the  parliament  that  muft  remedy  fuch  mconveniencies, 
not  this  court.  I  might  fpend  a  great  deal  of  your  lordihip*s 
Xime,  in  citing  abundance  of  cafes  where  ftatutes  (hall  be  reftrain- 
ed, and  where  extended ;  but  I  think  it  necdiefs  to  trouble  your 
lordfhip  with  any,  fmcc  that  in  queftion  is  undoubtedly  a  reme- 
dial law;  and  the  cheats  of  bankrupts  were  the  mifchietis  intended 
to  be  remedied,  and  here  is  one  that  I  have  named  which  cannot  be 
helped  but  by  the  aid  of  this  ftatute,  and  therefore  ought  to  be 
conftrued  within  the  intent,  efpecially  fince  there  is  no  great,  or 
any  confiderable  reafon  given  to  the  contrary :  for  the  only  mate- 
rial objediion  is,  the  inconvenience  in  cafe  tliis  conftrudion  be  al- 
lowed, which  they  fay  is  great,  (but  not  fo  great  as  is  pretended)  a$ 
that  if  a  trading  perfon  be  arretted  and  bailed,  and  a  third  perfon  who 
knows  nothing  of  it,  intrufts  him  or  deals  with  him,  diat  if  fuch 
a  perfon  fhould  be  a  bankrupt  from  the  firft  arreft,  that  then  every 
perfon  fo  dealing  with  him,  would  be  forced  to  return  the  goods, 
and  yet  lofe  the  money  he  paid  for  them,  which  they  (ay  would  be 
{o  great  a  mifchief,  that  it  would  difcourage  trade.    To  this  I  fay, 
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Qie  lame  thing  may  haj^n  in  many  cafes  every  day,  where  I  buy        He ll 
goods  of  a  man  that  has  no  property ;  but  befides,  moft  of  ♦  thefe  are        ^^'^ 
provided  for  by  i  Jac.  i.  c.  15.  bcine  within  the  equity  of  that  •  r  ^  o*  1 
**  PROVISO,  that  no  debtor  of  the  bankrupt  be  endangered  for  the       l  ?*    4 
^  payment  of  his  debt  truly  and  bona  fide  to  any  fuch  bankrupt,  be- 
^<  fore  fuch  time,  that  he  mall  know  ^t  he  is  become  a  bankrupt;** 
L  e,  all  perfons  paying  money  to,  or  buying  goods  of  a  bankrupt» 
being  to  be  received  within  the  equity  of  that  provifi),  if  they  know 
him  not  to  be  fuch. 

As  to  the  objeAiop  for  fuch  lands  of  a  trader,  I  a^wer,  that  mif- 
chief  does  not  immediately  concern  trade,  for  he  who  purchafes 
lands  of  a  goldfinitb,  may  be  (aid  to  have  notice,  or  at  leaft  a  fufpi« 
cion  of  his  intended  bankruptcy,  and  he  deals  not  with  him  in  that 
matter  as  a  trader,  but  as  a  landholder,  and  buys  the  land  at  his  peril, 
fubjedl  to  all  fuch  incumbrances  as  lands  are  liable  to,  which  are 
innumerable  ;  therefore  caveat  emptor.     Now  on  the  one  hand,  by 
an  equitable  conftrudion  of  the  law,  according  to  that  provifo  in  the 
cafes  mentioned,  all  or  moft  of  the  mifchiefs  fuppofed  to  arife  by  ad- 
judging any  perfon  a  bankrupt  from  the  time  of  his  firft  arreft^ 
though  he  put  in  bail,  will  be  accommodated.     On  the  other  hand,  it 
is  impoflible  to  prevent  a  bankrupt  from  gaining  time  to  get  in  his 
eftate  and  to  defraud  his  creditors,  without  adjudging  him  a  bank- 
rupt from  the  time  of  his  firft  arreft.     But  were  the  confequence 
worfe  than  is  pretended,  here  is   an  a£l  of  parliament,  to  which 
every  man's  confent  is  fuppofed  to  be  given,  as  well    to  come  as 
preferit ;  and  fo  it  can  do  no  injury,  as  is  faid  in  Hob.  256.     And 
there  are  hundreds  of  rules  in  the  law,  which  may  bring  as  great 
hardftiip  upon  fome  men,  as  poffibly  can  be  pretended  in  this  cafe, 
and  yet  are  allowed ;  as  the  ftatute  of  inrolment  of  deeds,  which  by 
relation  avoids  mean  ads  done  in  the  fix  months,  &c ;  that  which  I 
contend  for  is  no  more.     I  could  mufter  up  a  great  many  cafes  where 
a  man  fliall  part  with  that  which  he  has  once  lawfully  obtained  \  as 
when  he  purchafes  of  the  king's  accountant ;  fo  where  he  ftiall  pay 
again  that  which  he  *  has  already  paid ;  as  when  he  pays  rent  to  a  «  r  r2'9  1 
feme  covert^  though  he  knows  her  not  to  be  fuch  {d).     But  befidcs 
all  thefe,  there  are  feveral  other  afts  of  bankruptcy  which  are  agreed 
and  allowed  to  be  fuch,  and  yet  for  fome  time  after,  the  bankrupt 
may  continue  his  trade,  and  leem  in  good  credit,  he  may  keep  his 
fliop,  and  walk  the  Exchange  notwidiftanding ;  as  for  inftance,  he  may 
conceal  himfelf  to  avoid  the  payment  of  a  particular  fum,  his  forvants 
may  deny  him  at  home,  and  pretend  him  gone  into  the  country, 
ana  yet  he  may  trade  in  his  (hop ;  after  this,  fome  time  before  his 
condition  be  known,  he  may  make  a  fraudulent  conveyance  of  his 
eftate  to  defraud  his  creditors ;  this  will  make  him  a  bankrupt,  and 
yet  he  may  poffibly  trade  with  credit  for  fome  months,  until  his  eftate 
be  difcovered.     In  the  ca(e  of  Heylor  v.  Hall  (^),  it  is  refolved,  that 
if  a  trader  in  debt  conceal  himfelf  in  his  houfe  for  a  day,  or  an  hour, 
(or  to  delay  or  to  defraud  his  creditors,  this  makes  him  a  bankrupt 
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HiLi^  widiln  die  ftatute,  and  yet  his  other  correfpondents  may  no  more 
^^^^  know  of  that  than  of  this.  And  in  Bludwcrth^s  cafe  (f)j  Glynne 
fiud)  that  once  a  bankrupt  and  ever  a  bankrupt.  In  aU  thefe  cafes 
the  mifchief  to  fome  is  as  great,  and  may  be  greater  than  can  be  pre- 
tended in  judging  him  a  bankrupt  fi-om  the  firft  arreft,  even  when  he 
puts  in  bail,  efpecially  in  the  manner  as  this  verdid  has  found  it. 
All  the  inconveniences  and  mifchiefe  which  they  can  pretend  may 
cnfue  on  this  conftrudion,  will  enfue  on  theirs ;  for  after  the  fix 
months  he  may  as  well  as  before  trade  and  traffic,  and  none  of  his 
correfpondents  know  it,  but  he  that  arretted  him,  and  he  would  no 
more  truft  him  before  dian  after,  for  otherwife  he  would  not  have  ar- 
retted him,  but  as  to  others  it  may  be  the  fame  thing ;  and  notwith- 
ftanding  that  inconvenience,  they  agree  htm  a  banknipt  after  the  ibc 
months.       The    cafe    of   Duncomb  v.  ^Waktr  (g)    is    objeded, 

•  £  524  ]  •  Aat  this  queftion  was  never  argued  in  Westminster  Hall  but 

in  that  one  cafe,  and  diat  was  on  Stalky  the  goldfinith's  bankruptcy ; 
but  as  I  remember,  I  will  not  be  pofitive,  the  main  point  there  was, 
concerning  an  executor's  right  to  an  adlion  before  probate ;  and  the 
reafen  of  that  judgment  was  chiefly,  becaufe  the  arreft  of  the  party 
bankrupt  was  at  the  fuit  of  the  executor,  before  he  had  proved  his 
teflator's  will ;  and  that  fo  found  on  a  fpecial  verdid :  and  as  to  die 
other  point,  my  Lord  North  was,  as  I  am  informed,  of  opinion 
clearly  with  the  plaintifFj  but  however  diat  be,  that  is  but  one 
fingle  cafe,  and  die  inconvenience  of  it  is  manifett  iince,  in  the 
fi^uent  cheats  of  bankrupts  in  this  particular.  Beiides,  every  cafe 
ftands  on  its  own  bottom,  and  has  its  own  circumftances ;  here  it 
is  found  fo  that  it  cannot  but  be  prefumed,  that  die  bail  was  ex  in- 
t<nthne  ad  defraudand* :  Hinton  was  indebted  in  ^.  55,000.  which 
Staley  was  not,  of  which  mott  men  mutt  be  conufant ;  here  are  a 
great  many  arrefts;  there  was  but  one.  Thefe  are  things  of  a  public 
notice,  whereas  notice  of  an  original  may  be  privately  given ;  and 
therefore  not  the  fame  reafon  for  our  law-makers  to  make  a  rela- 
tional bankruptcy  in  the  one  as  in  the  other :  here  is  a  general,  uni- 
verfal,  and  indennitc  order  for  being  bail  to  all  actions,  which  was 
not  there:  here  is  no  finding  diat  he  was  in  vifible  credit  on  die  third 
of  Marchy  and  why  fhould  it  be  fo  prcfumeJ  I  know  not,  fmcc  in 
law  as  well  as  pbiiofophy,  de  non  entibus  et  non  appGrintibus  eadem 
^  ratio.  So  that  whatioevcr  hardfhip  it  may  be  on  fome,  it  can  be 
none  on  the  dcfei^diint,  Hinton  being  under  thefe  ill  circumttances 
at  this  time,  and  thefe  notorious  ones  loo;  things  that  in  their 
*  pwn   nature  needed  no  particular  notice.     Here  is    a   banker  in 

London  indebted  /,.  55^COC,  arretted  by  v/rit  out  of  the  King's 
Bench,  arrclted  by  writ  out  of  the  Common  Picas,  arretted  on 
plaints  kvicd  in  the  {herift^'s  court,  and  all  this  upon  bonds  for 
money   lent  and  unpaid,   and  in  the  fame    place  where  the   de- 

*  [  525  j  fcndanr  lives.     *  There  is  as  much  reafon  to  fay  the  fecond  par- 

ticular, where  it  is  faid,  "  or  efcape,"  (bould  be  copulative  as  in  our 
cafe  i  and  then  the  bankruptcy  from  the  arrett  fhall;be  but  in  one 
Ciife,  and  in  the  faid  cafe  of  arrett  and  lying  in  prifon,  and  efcaping 
on  common  or  hired  bail,  and  in  no  other  cafe  whatfoever.     So  that 

.(/)  }  Sii.  115.  {js)  Ante,  cafe  269, 

A     none 
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none  (hall  be  a  bankrupt  from  the  firft  arreft,  but  he  who  eicapes  upoa 
common  or  hired  bail ;  and  when  the  ftatute  (ays  diree  cafes,  it  muft 
be  meant  only  one  cafe ;  there  is  as  much  reafon  for  that  as  for 
the  other  conftrudHon.  It  is  true,  here  is  no  fraud  nor  purpole  of 
being  a  bankrupt  found;  nor  is  there  need  of  any  fuch  finding,  for 
we  fay  the  aa  of  parliament  makes  him  fuch  ab  initio.  It  is 
true,  argumentum  ab  inconvenienti  is  ftrong,  but  not  concluiive,  eipe- 
cialiy  againft  the  exprefe  letter  of  the  law;  and  when  a  mifchief  mav 
be,  nav,  adually  is  on  the  other  fide,  all  ftatutes  made  againic 
fraud,  mall  have  a  fiivourable  expofition  in  order  to  help  the  party, 
as  Twyne^s  cafe  (A). 

Mr.  Thompson  argued  e  contra^  from  the  inconveniences,  and 
Ae  cafe  of  Staley. 

Wright  Oiiefjujiice^  and  die  reft  of  die  Court,  delivered  their 
opinions  for  the  detendant,  without  having  that  due  confideradon  of 
the  cafe  as  it  deferved,  as  I  thought.     Id$o  mibi  reftat  dubitandmtu 

{b)  %  Co.  80. 


s« 


HiLi; 


Cafe  469, 

IDaiCtllMIt  IOC 
refafinf  to  be 
of  the  wird- 
mote-inqudL 
S.C.3Mod.i«3 


[526] 


The  King  againft  Sellers. 

INDICTMENT  at  die  general  quarter-feffions  held  at  duiU^ 
^  hall  for  the  citv  of  London^  quod  MiCH.  Sbllers  nupir  dt 
faroch.  S,  Butolph  extra  Aldgate  in  warda  de  Portfoaken  infra  civit. 
de  Lond.  prad.  coquus  21  die  Dec.  2  fac.  2.  ac  dtu  antea  ac  femper 
pojiea  ufque  diem  caption,  hujus  inquifition.  fuit  inhabit,  et  repdens  in 
paroch.  et  ward.  prad.  quodqi  idem  ATicb.  di&o  0.1^  die  Dec.  ann§ 
Juprad.  in  cur.  de  le  wardmote  tunc  tent,  pro  warda  prad.  infra 
parech.  et  ward.  prad.  legitime  et  debito  modofuit  eliSlus  in  officium 
unius  jurat.  •  cur,  de  le  wardmote  prad.  Anglice,  one  of  the 
wardmote-inqueft  pro  warda  prad.  pro  uno  anno  prox.feqmn.  ad 
inquirefid.  et  prafentand.  feparal.  offenf  adtunc  commtff  et  committend. 
infrz  ward,  prad,  pro  bono  publico  unde  prad.  M.  S.  poJlea  fciL  di&. 
2 1  die  Dec,  anno  fuprad,  apud  par.  et  ward.  prad.  habuit  noticiam 
prad.  tamen  M,  S.  debit,  ojfciumfuum  in  hac  parte  parvi  pendens  fed^ 
machitians  et  intendens  debitam  execution,  officii  fui  prad.  quantum  in 
fefuit  tctaliter  impedire  et  retardare  a  prad.  21  die  Dec.  annofuprad. 
ufque  diem  cfptionis  hujus  inquifitlonis  apud  par.  et  ward,  fuprad. 
ojjcium  unius  jurator.  cur.  de  le  wardmote  ^rad.  fuper  fe  fufcipere  et 
exequi  voluntarie  obflinate  et  conten^tuos}  penitus  recufavtt  et  denegavit 
contra  debit,  fuum  prad.  in  mal.  exemplum  omnium  alior.  in  tali 
confmili  caf^  deHnquentium  ac  contra  pacem  diSl.  domini  regis  nunc 
cor  on,  et  dignitat.  fuam^  ^c. 

Which  indiSmcnt  being  removed  into  this  court  by  certiorari^       fUmoved  by 

ttrtkrmn. 

The  defendant  pleaded.  That  diSlus  dominus  rex  nunc  per  literas  pj^^ 
fuas  patentesfub  magnoftgilU  Anglia figillat.  geren.  dat.  apud.  Weflnu  Theking*! grin 
in  com.  Midd.  7«  die  Maii  anno  !•  recitand.  quod  magifler  gubema'  not  to  be  put  oi 
tores  a  communitas  myjlerii  coqugrum  CfVitat*  iiffldifi^prad.  furfum  ^J"^^^* 
*  TidJmruat 
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Tki  15:111  c     reddiderunt  etsfuas  poteftatis  Jrancbef,  libertates priviUg.  ac  autbarifaf, 

^*  !         de  Vil  concerrun.  elision,  nomination*  conjlitution*  exiften.  vel  appunc" 

yxLLiRs*       ^^^^^   alicujus  perfona  Jive  perfonar.    in  feparal,   officium  magijir, 

guardian,  ajjiften.  five  cleri  f octet  at.  prad  quam  quidemfurfum  roddi^ 

tionem  idem  dominus  rex  acceptajfet  int,  al,  de  gra,  fuafpeciaL  certa 

fcientia  et  mero  motu  fuis  concejjit  prad.  magtfiro  vol  guhematorihus 

et  commun.  myjlerii  coquor,  civitat  London,  prad.  quod  ipfi  et  onmes 

homines  ejufdem  myjieni  di£f.  civitat.  forent  jure  et  nomine  urntm 

corpus  et  una  communitas  perpetua^  et  quod  iidem  magiftri  et  guber^- 

natores  et  communitas  haberent  perpet.  fuccejjion.  et  unum  commune 

figill.  adfeiviend>  negotiis  ejufdem  communitat.  in  perpetuum^  et  potef^ 

tatemfrangendi  alterandi  et  mutandi  idem^  l^c.  Et  ukerius  quod  nee 

prad.  magtjlri  vel  guhernatores  et  communitas  ejufdem  nrfftcrit  coquor, 

nee  fuccejjhres  fui  nee  aliquis  eorundem  per  aliqua  media  extunc  in  pof^ 

teruni  infra  civitat.  London  vel  fuburb.  Anglice  fuburbs  ejyfiem 

fummoniii  vel  pofiti  ejfent  fuper  aliqua  negotia  jurat,    inquifition. 

attinlt.  vel  ad  recognition,  capiend.  ojftgnat^  coram  major,  et  viceconu 

vel  coronator.  di£f*  civitat.  pro  tempore  exijlen.  necfummoniti  ejfent  per 

•  r  My  "1     aliquem  ^  officiarium  vel  officiarios  velminijiros  licet  hujufmodi  jurat. 

••  ftve  inquifitio  fummonit.  ejjet  virtu te  alicujus  brevisjive  brevium.  diG. 

domini  regis  haredum  vel  fucceffor.  fuorum  fed  quod  ipfi  magijiri  five 

gubematores  et  communitas  myjlerit  prad.  etfuuejfores  fui  et  quilibet 

eorum  verfus  di^f.  dominum  regem  haredes  et  fuccejfores  fuos  et  verfus 

major,  et  viceconu  di£f.  civitat.  pro  tempore  exiften.  et  omnes  officii 

arios  et  minifiros  quofcunque  acqutetarentur  et  exonerarentur  prout  per 

eafdem  litteras  paten*  hie  in  cur.  prolat.  et  cur.  hie  nunc  ojlenf  plenius 

int.  aU  liquet  et  apparet\  idemque  M*  S.  u Iter i us  dicit  quod  idem  At. 

prad.    21"  die  Dec.  anno  fecundo  Juprad.    in  indi^ament^    prad. 

Jiiperius  mentionat.  et  per  duos  menfes  ante  tunc  ult.  elapfos  fuit  coquus 

infra  civitat.  London  prad.  et  membrum  et  liber  homo  Anglice 

freeman  de  focietat.  coquorum   prad.    exijletis    in    eandem  focietat. 

debito    modo    diu  antea    admijfus    et  continue  poftea  hucufque  fuit 

et   adtunc  ejl  membrum  et  liber   homo  focietat.  prad.   apud  London 

prad.  in  par.  et  warda  prad.    quodque  prad.    21  die  Decemhris 

anno  fecundo  fuprad  et  abinde  hucufque  fuerunt  Jujfficientes  bominet 

rejidentcs  et  vihabitantes    in  warda  prad.  ultra  et  prater  coquos 

focietat.  prad.  ibirle^r  rcjident.  habiles  ad  exercend.  rfficium  jurator. 

cur,  dc  le  fjuardmot:  prad.  pro  warda  prad.  pro  ofino  tunc  proxim. 

fequen.  in  int^iJ-tajmnt. . prad.   Tfuruioiat.   Et  hoc  parat.  eji  verificare 

unde  petit  judl:.  1:  ipfe  idem  AL  S,   niter i us  occafione  prar,iiff.  tmpeti 

feu  inquleturi  a  Jet  ct  quod  ipfi  de  privmijfis  per  cur.  hie  dimittatur* 

And  to  this  tb/.Tc  ib  ::  dcmurrtr. 

Mr.  Serjeavt  Holt  argued.  That  this  grant  will  not  create 
an  exemption  from  being  a  juror  in  crimmal  cafes  where  the  king 
is  a  partjs  btcaulj  it  wants  the  claufe,  licet  nos  vel  coronam  mftram 
tangtvty  and  ci;c(I  for  that,  42  Jj/iz.  pL  5.  Magka  Charta, 
cap.  35.  2  JtijL  130.  That  of  the  coroner  cannot  include  it,  for 
fae  has  other  inquclts  befidcs  that  of  criminal  ones  fuper  vifum 
torporjs ;  as  in  cafe  .of  a  challenge  to  the  (hertfF,  and  then  he  is  to 
f  return  the  venire.  As  Xo  the  words  of  difcharge  a^nft  the  king, 
diat  may  he  ot  ili'iies  only.  Befides,  we  ought  to  have  pleaded  his 
^xem^ion  when  he  v:^  charged  at  the  wardmote, 

I  A&Gt7£D 
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1  ARGUED  e  contrcy  That  here  were  words  fufflcient,  for  it  is     Tiri  Kxh« 
ftcet  fummonit.  effit  virtute  aV^  isfc,  and  that  they  (hould  •  be  dif-      siLLinfa 
charged  s^inft  the  king,  it  is  plainly  implied  in  all  criminal  caufes ;  •«  r  ^^8  1 
and  we  have  pleaded  that  there  was  a  fufHcient  number  befides,  RolL       ^  •* 

jfbr,  tit.  Prerogat.  1 98.  3  Edw.  i.  Rot.  Qaufi.  Grant,  that  J.  S* 
ffaall  be  free  from  fummons  before  juft ices  itinerant.  8  Edw^  i.  Rot. 
fat.  nutiu  4*  (hall  be  difcharged  of  all  fummons  before  juftices  iti- 
nerant, is  intended  as  well  for  common  pteas,  as  placita  fereft^f 
thoueh  prima  facie  it  extends  only^to  plaeita  forejla  \  and  if  in  that 
cafe  It  was  fo  conftnied,  why  not  gen^^iy  here  ?  Nay,  they  cannot 
contend  it  to  be  a  void  grant  if  there  are  words  enough  to  import 
it,  and  jurors  fufficient  beudes  to  difcharge  die  office* 

But  whatever  our  plea  be,  their  indidment  is  naught,  for  it  is  not 
faid  when  the  duty  is  to  be  performed,  nor  whether  any  thing  be  to 
be  done  therein,  between  the  twenty-firft  oi  December^  and  die  tak- 
ing  of  the  indidment ;  it  does  not  &y  that  the  oath  was  tendered  Xm 
him;  and  though  perhaps  an  indi&ment  may  lie  before  the  year 
be  expired,  yet  din  there  muft  be  fome  part  of  the  duty  to  be 
performed  nc^le£ted,  and  (hewn  to  be  fo ;  it  does  not  fav  that  he 
was  prefent  at  any  court,  or  diat  be  was  fiunmooed  to  oe  at  any 
court. 

And  upon  diis  we  had  Judgment  for  the  defendant,  tfaia  indicia'' 
nunt.fuit  mnus  fufficiens  tn  Uge. 

Wherefore  there  was  afterwards  another  indidment  framed  by 
Mr.  Pollexfen's  advice,  viz.  ^uod  infra  wardam  de  Port- 
SOAKEN  infra  civitat.  London  5^,  et  a  tempore  cujus  contrarii 
memoria  hominum  non  exift.  fuity  quadam  cur.  vtfui  franci  plegiijrue 
tuardmot.  Anglice  wardmote  quoUbet  anno  in  et  fuper  fejium 
SanUi  Thoma  Apofioli  coram  aldermanno  warda  praJu  pro  tempore 
exiften*  tent,  et  tenend.  in  qua  quidim  cur.  fecundum  conjuetud.  infra 
ward,  prad.  per  totum  tempus  prad.  ujitat.  et  approbate  viz.  apud 
parocbiam  SaiUfi  Butoltbi  extr^  Aldgate  infra  civitat.  et  ward, 
pr^td.  inhabitant,  et  rejtdent.  pro  tempore  exiften.  infra  ward.  prad. 
tenentur  ratiom  njidentia  fua  comparere  et  fe£iam  fuamfacere  et 
quand§  euUndi  iU^.  fervire  fuper  jurat.  Anglice  inqueft  in  cur. 
pr€td.  fecundum  confuetud.  per  totum  tempus  prad.  viz.,  apud paroch. 
prad.  ufitat.  jurat,  et  onerat.  ad prafentand.  ea  qua  in  cur.  prad.funt 
prafentabiL  quodqui  ♦  Af.  S.  nuper  de  prad.  paroch.  Sancti  But-  ^  r  ^^^ 
TOLPHi  ektra  Aldgate  in  warda  de  Foktsoak^s  prad  coquus  ^  ^  ^ 
7.1^  die  Dec.  annoj  Vc.  fecundo  ac  diu  antea  etfemper  poftea  ufque 
diem  captionis  hujus  inquifitionis  fuit  inhabitans  et  refidens  in  par.  et 
warda  prad.  quodque  ad  cur.  vifus  franci  pleg.  fvue  wardmoti  tent, 
pro  fFardaprad.  diito  21^  die  Dec.  anno  nuncjecundofutrad.  exijien. 
fefto  SanSH  Thom£  Apostoli  infra  par,  Sancti  Buttolphi 
extra  KhDOKTZ  in  warda  prad.  r^r^m  JacobqSmith  nul.  tunc 
aldermanno  warda  prad.  idem  At.  S.  exiflen.  debito  modo  ele^usy 
viz.  apud  paroch.  pradiSf.  unus  jurator.  CMr.  vif.  franci  pleg.  Jive 
wetrdmoti  freed.  Anqlicb^   ^no  of  dv?  wardmvte  iiiqueit,  pre 

il^rdii 
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T«i  Km*  werda  pftetL  ad  inqtarend.  it  prafenUmd.  feparnl.  offenf.  cmmiffi 
SB&rsEt*  ^  crnnmiiUnd.  infra  wardam  praiL  pro  b9H9  publUo  qtut  jurifdtC'^ 
U9IU  cur,  vifusfrancipUg.  pertinent  inquiri  et  pnefentari  unde  pr^dm 
AL  S*  poflea  Jcilicet  eodem  21**  die  Dec.  apud  par.  et  ward,  pr^td. 
habuit  notic.  et  ad  eandem  cur.  adtunc  et  ibidem  fuit  pndms^  freed. 
tamen  M.  S.  debitumfuum  in  hac  parte  parvi  ptndensjfed  machinans 
at  intendeus  uegit.  di£i.  cur.  prod,  quantum  in  fe  fuit  totalit.  impedire 
at  retardare  prad.  21^  die  Dec.  anno  fuprad.  apud  par.  et  wardam 
frad.  reciperefacrament.  unius  jurat  or.  cur.  vifus  fraud  pleg.Jive 
wardmrt.  preeeL  voluntarie  objlinate  et  contempturfe  penitus  recufavtt 
at  deuigavitcoutra  debit,  fuum  pretd.  in  malum  exempUm  $mnium  alter. 
in  confanili  cafu  delinquentium^  ac  contra  pacem  diM  domim  regs$ 
>  et  dignit.fuasj  iSc. 


And  upon  die  finding  of  the  indidment,  the  defendant  lubmitted, 
contnuy  to  die  perfuafion  of  the  company;  and  £>  this  matter  vras 
nercr  judicially  determined. 
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PRINCIPAL  MATTERS  CONTAINED  IN  THIS  BOOK. 


ABATEMENT. 

I.  TF  the  obligor  of  a  bond  be  fiied 
A  by  a  wrong  ckrifiian  noMiy  the 
mifnmer  muft  be  pleaded  in  abate- 
niCfU;  for  if  the  defendant  plead  the 
general  iflue,  and  the  jury  find  that 
he  fealed  and  delivered  the  bond,  the 
plaintiff  fliall  have  judgment  -  504 

a.  SeJ  qtuert^  for  it  is  faid,  that  the 
judgment  in  this  cafe  was  rcverfed 
in  tlpe  Exchequer  Chamber  —  504 

3.  In  debt  on  bond  againft  a  defend- 
ant  as  execuiw^  he  may  plead  in 
abatement  that  he  is  aJminifirjaUKr 
and  not  executor,  without  traverfing 
that  he  adminidered  as  executor; 
but  this  plea  cannot  be  pleaded  by 
an  j|xicvTO&  defon  tort     —  373 

4.  An  attorney  cannot  plead  ^rm/r^^ 
in  abatement  after  imparlance     1 45 

£.  If  a  perfon  be  filed  as  executor,  he 
may,  after  imparlance,  plead  «*  Joint 
"  executoHhip**  in  abatement  25a 

((.  To  ^fcire facias  zffiiAtirre-tenants 
to  have  execution  of  lands,  a  plea  in 
ahatement  that  there  was  another 
terr^enant  of  part  of  the  lands,  is 
not  peremptory;  and,  after  an  ifliie  of 
6^,  there  madl  be  a  rejfondeas  ou/- 
ter  —  —  —  43 

7»  In  trover,  by  fcveral,  if  «ie  d»d 
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before  judgment,  the  writo^tfte/at 
common  law         —  — .  x^y 

8.  But  now  by  8  &  o  Will.  3.  c  r. 
f.  7.  if  the  caufc  ot  action  Survives 
to  the  furviving  plaintiff  or  defend- 
ant, the  vjrlt  or  a^ion  (hall  not  abate 

178,  mtism 

9.  In  what  manner  the  outlawry  oif 
the  plaintiff  may  be  pleaded    -  444 

10.  If  an  action  be  brought  only 
againft  ^^srf-owners  of  a  (hip,  the 
j^ntenanty  muft  be  pleaded  in  abato- 
ment,  for  it  cannot  be  taken  advan- 
tage  of  on  the  general  ifliie  —  478 

ACCOUNT. 

I.  If  A.  receive  monev  from  B.  to  lay 
out  on  fome  particular  purpofb,  aM 

A.  accordingly  lays  out  part  of  k^ 

B.  muft  bring  an  adtion  ot  account  tD 
recover  the  remainder ;  for  an  inde- 
bitatMs  affumpfit  will  not  lie  in  fuch 
cafe         —  —        —  30JL 

ACTIONS. 

I.  In  an  adion  for  taking  and  cany- 
ing  aMray  goods,  the  ^ue  of  the 
goods  muft  be  ftated  t^  14^ 

a.  An  a£Hon  on  the  cafe  lies  for  mail* 
^ispi&j  ckin|  n.  Ghmdiwarden  ta 
accounl 
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account  in  the  ipiritual  court,  huw- 
ing  that  he  had  accounted  before, 
although  nothing  enfue  but  excim- 
nutnication ;  and  the  declaration  neeci 
not  flate  the  particulars  of  the  caufe 

145 

3.  In  an  a6lion  for  a  malicious  profe- 
cution,  if  the  declaration  only  (later 
it  to  have  been  without  juft  caufe^  it 
is  bad;  it  muft  (late  that  it  wa^ 
bftnight  without  finboblc  caufe  -  1 54 

4.  An  a^ion  on  the  cafe,  in  the  nature 
of  confpiracy,  for  a  malicious  pro- 
fecution,  wiU  lie  againd  one  perfon 
only,  although  the  biU  of  indi6lnienr 
was  not  found :  but  the  declaration 
muft  (hew  that  the  profecution  is 
detemiined  *-  —  5t 

5.  So  an  a£Hon  for  a  malicious  profe- 
cution will  lie,  although  the  defend* 
ant  be  acquitted  upon  a  defe(!^  in  the 
indi6tment        —        —  51,,  »«//>. 

6.  An  adion  on  the  cafe  lies  againd  a 
common  carrier  for  the  lo(5  of  goods 
delivered  to  him  to  carry,  although 
no  particular  fum  be  agreed  on  as 
the  price  of  the  carriage  —  8 1 

7.  An  action  on  the  cafe  will  lie  againfl 
a  ftagc-coachman  for  an  injury  done 
to  the  perfim  or  the  properties  of  his 
pa(rengers,  for  he  is  in  thofe  refpeds 
9i  common  carrier         —        —  128 

8.  Qtutrcy  if  a  leaje  be  made  of  a  hmft 
to  an  alien  artificer ^  which  is  void  by 
the  ftatute  32  Hen.  8.  c.  6.  the  leflTor 
can  have  an  a6tion  for  the  ufe  and 
occupatiom  —  ""  '3S 

9.  An  a6lion  on  the  cafe  for  diverting 
a  watercourfe  is  good,  with  a  debet 
etfolet  currere  only,  for  being  againd 
a  V3r9ng  doer  J  a  po(re(Iion  is  (Effici- 
ent —  —  243 

io.  An  aflion  lies  for  a  malicious  pro- 
fecution by  infm-mation  as  well  as  i«- 
di^ment  —  —  295 

ii.  In  an  a<flion  on  the  cafe  againd 
feveral  defendants  for  a  mahcious 
profecution,  if  the  jury  find  them 
all  guilty,  and  afTefs  i^fty  pounds  da- 
mages on  one,  and  a  thoufand  pounds 
damages  on  the  other,  the  plaintiffs 
ajay  enter  a  nolle  projequi  as'  to  the 
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one,  and  take  judgment  fof  the  othe*' 

t2.  An  aftion  on  the  cafe  will  lie 
againd  all  tlte  vomers  of  a  (hip  to  the 
viafter  of  which  goods  were  delivered 
to  be  carried  on  freight^  and  were 
damaged  during  the  voyage     -  478 

13.  An  a^on  for  diverting  a  water- 
courfe running  /«,  by^  znS  acro/s  the 
land,  &c.  mud  date  for  what  pur« 
pofes  the  water  was  ufed      —  507- 

14.  An  a6li«n  lies  againd  an  admini- 
drator,  although  there  be  a  fwit  de- 
pending in  the  ecclefiadical  court,  6n 
thequedion.  Whether  the  partvdied 
tefiate  or  inteftate^  for  until  the  letters 
of  adminifbation  be  revoked,  he  diall 
be  confidered  as  the  perfonal  repre- 
fentativc  of  the  decealed         —  69 

ADDITION. 

I.  In  an  indi^hnent  (bra  refcous^  if  the 
defendant  be  defcribed  by  the  addi- 
tion of"  vjifetf  y,  5."  without  giv- 
ing J.  S.  ms  proper  addition,  it  is 
bad  —  "-*  84 

ADMINISTRATOR. 

r .  An  adminifbator  is  the  legal  per- 
fonal reprefentative  of  the  deceafed, 
until  the  letters  of  admmiffanatioa  be 
revoked,  and  he  is  thcrefiore  liable 
to  an  adion,  although  there  is  a  fuit 
depending  m  the  ecdefiadical  court, 
tending  te  edablKh  a  vnli  made  by 
the  deceafed  —  "**  69 

3.  If  a  fon  die  intedate  in  the  Efe-time 
of  his  father,  and  the/atber  refiife 
to  adminider,  and,  upon  fuch  le. 
fufal,  letters  of  adminifiration  are 
mnted  to  a  broiAer  of  the  intelbtte,  a 
lurviving^^  (hall  have  didribudoa 

3,  An  adminidrator  durante  mimntoH 
may  retain  aflets  to  pay  a  bond  given 
by  the  intedate  to  trudees  conditi- 
oned to  pay  the  adminidratrix  ^ 
much,  if  die  furvived  him    —  405 

A.  A  declaration  as  adminiffa^trix^  o£ 
the  goods  oiMam^  dating  that  Adam 
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died  inteftate  ut  dicitur^  is  good ;  for 
ut  dicitur  may  be  rejeAw  as  fur- 
plufage  —  —    404 

5.  If  a  nian  die  inteftate,  leaving  no 
wife,  and  only  one  child,  a  fon,  who 
obtains  letters  of  adminiflration  to 
his  father,  and  then  dies  intedate^ 
under  age,  and  letters  of  adminif 
tration  de  bonis  noh  of  the  ^ther 
are  then  granted  to  the  next  of  kin 
of  the  fon,  the  court  will  not  pro- 
hibit the  commons  from  revoking 
the  letters,  and  granting  fuch  ad- 
miniflration to  the  next  of  kin  of 
the  father  —  —    408 

6.  The  father  fhall  have  adminiflration 
of  his  fon's  goods,  in  preference  to 
the  filler  -*—  •^     307 

7.  If  an  inteflate  leave  two  fons,  and 
one  of  them  die  inteflate,  his  fhare 
of  the  father's  eflate  fhall  go  to  his 
adminiflrator,  and  not  to  liie  admi- 
hiflrator  of  the  fiither         —    486 

6.  If  art  adminiflrator  commit  de- 
ifoftment^  and  dies  inteflate  pending 
an  a(flion  of  debt  on  bond,  and  a 
fcirc  facias  be  brought  on  the  flatute 
17  Car.  2.  c.  8.  againfl  his  admi- 
niflrator, theadipiniflrator  may  plead 
flene  adminiftravit  -^     485 


ADMIRALTY. 

t.  If  a  fhip  chandler  furnifh  fails  to  a 
fliip  while  fhe  is  lying  in  port,  and 
X  afterwards  the  owners  fell  her,  the 
ihip  chandler  cannot  libel  in  the 
Admiralty  court  againfl  the  fhip 
and  her  new  owners  for  the  value 
of  thofe  fails        —  —     338 

».  All  the  mariners  of  a  fliip  may 
join  in  a  fuit  in  the  Admiralty  court 
againfl  the  mafler;  but  if  the  mafter 
and  the  mariner  join  in  a  fuit  againfl 
the  owner  in  that  court,  a  prohibi- 
tion lies  —  —     86 

J.  The  court  of  King's  Bench  will  not 
prohibit  the  court  of  Admiralty  from 
ftopping  a  fhip  from  going  to  the 
Eafl  Indies,  provided  there  be  no 
libel  inflituted,  but  only  a  procccd- 
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ihg  by  the  king's  advocate,  piirfuanf 
to  an  order  of  council        —     303 

4.  If  a  perfon  libel  hi  the  court  of 
Admiralty,  A?  fhalljnot,  after  the  caufe 
has  had  a  whole  year's  tranfac- 
tion,  be  allowed  to  flop  its  pro- 
grefs  by  fuggefting  to  the  court  of 
King's  Bench  that  the  libel  \vas 
founded  on  the  conflruAion  of  Ui* 
ters patent^  which  jurifdidion  belongs 
exclufivdy  to  the  cohimon  \3c9f 
courts.— 5.'^/  tpuere^  for  any  perfon, 
as  amicus  curi:ty  may  fhew  the  ufur- 
pation  of  an  inferior  court    -    406 

5.  The  court  of  King*s  Bench  will 
take  notice^  not  only  of  the  fentencei 
of  the  court  of  Acimiralty  in  Eng- 
land, but  of  thofe  of  the  courts  of 
Admiralty  abroad,  whether  withirt 
the  dominions  of  the  crown  of  Great 
Britain^  or  belonging  .to  foreign 
flates  -*  —    23* 

6.  The  fehtence  of  a  foreign  court  of 
Admiralty,  decreeing  a  fliip  to  be  a 
tarjiful  t7iz£^  is  conchi  five ;  and  there- 
fore, although  the  fliip  taken  belong- 
ed to  a  nadral povjcr^  the  owner  cannot 
recover  her  back  by  an  a£lion  of 
trover  brouf^ht  againfl  the  vendee, 
under  tlje  fentence  of  the  Admi* 
ralry  ^  ---23a 

7.  But  a  fentence  in  a  court  of  Ad- 
miralty is  not  conclufive,  where  it 
appears  upon  the  face  of  it  to  be 
contradi<^or\'  to  itfclfj  or  mahiMly 
repugnant  to  the  efhbhfhed  princi- 
ples of  law  and  jiillice  ••   233,  notis. 

8.  Nor  is  a  fentence  of  condemnatioii 
in  a  foreign  court  of  Admiralty 
concluiive  evidence  that  a  fhip  was 
not  neutral,  unlefs  it  appears  by  the 
proceedings,  tlut  the  condemnation 
went  upon  that  ground    233,  notiiM 

ALE-HOUSEl 

1.  An  indiiflment  will  not  lie  on  tht 
ftatute  of  5  &  6  of  Edw.  6.  c.  ij* 
tor  keeping  an  akhoufe  without  a 
licence        —  i—    4^7 

2.  At  common  la^*^  no  Iktnti  was  ro^ 
L 1  ^[itifiii 
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quired  for  the  keeping  of  an  ale- 
houfc  —  —    457 

3.  The  reafonwhy  an  indiftmcnt  will 
not  lie  on  the  above  ftatute,  may  be 
feen  in  the  cafe  of  Rex  v.  Marriot, 
I  Shower,  400.  —     402,  mtis. 

ALIEtJ  ARTIFICERS. 

t.  By  3»  Hen.  S.  c.  16.  f.  15.  **  all 
"  leafes  of  aiiy  dwelling  houfe,  or 
**  (hop,  made  to  any  flrangcr,  arti- 
**  ficcr,  or  haiidicraftnian,  born  a- 
**  broad,  not  being  a  denizen,  (liall 
**  be  void ;  and  no  fiich  perfo  i  fliall 
•*  take  any  leafe  of  any  dwelling- 
•*  houfe  or  iliop  within  this  realm, 
*'  or  in  any  other  of  the  king's  do- 
*'  minions,  upon  penalty  of  five 
"  pounds;  and  no  perfonfhall  grant 
"  or  let  to  farm  any  dwelling  houfe 
**  or  (hop  to  any  fuch  ftranger,  arti- 
*•  ficer,  or  handicraftnian,  not  bei«<r 
"  a  denizen,  to  the  intent  to  dwell 
**  or  inhabit  the  fan  .e,  upon  the  like 
••  pain  of  five  pounds"       —     135 

1.  If  an  alien  artificer  inhabit  a  houfe 
under  a  leafe  granted  to  him  for  a 
year,  the  lellbr  cannot  have  an  ac- 
tion for  the  life  and  cccupatkn^  not- 
withftanding  the  liitute  rendeis  the 
leafe  void,  for  this  would,  in  fome 
degree,  evade  the  intention  of  the 
legiflature  —  "^     ^35 

3.  But  if  a  landlord  let  a  houfe  by 
parol,  from  year  to  year,  at  a  certain 
rent,  an  a^lion  will  lie  for  iife  and 
occupation  —  —     135 

4.  But  if  a  houfe  be  let  by  fuch  a  em- 
iraffiy  as  in  conftruAion  of  law  a- 
mounts  to  a  kafcy  it  will  be  void  by 
the  ftatute         —  ""     *35^ 

5.  In  debt  for  rent  on  a  leaft  of  a 
houfe,  brought  againft  the  adniini- 
ilrator  of  the  le^,  the  defendant, 
after  •yrr  of  the  indenture,  may  plead 
the  ftatute  31  Hen.  8.  c.  i6«  f.  13. 
knd  alledge  that  the  inteftate,  at  the 
time  of  the  faid  demife^  was  a 
firanjger  and  an  alien  ..artificer,  bom, 
{ccandfotheU^afevoid;  forthisplea 

^as  agreed  by  all  the  court  and 
counfalo^goodlaw       -—   1,36 


ALIMONY. 

1.  Decrees  in  Chancery  for  mUmuif 
were  firft  introduced  during  the 
time  of  Charles  the  Firft ;  for  thae 

-  being  no  civil  law  courts  open  dur- 
ing the  civil  wars,  marriea  wooien 
were  allowed  to  fuc  in  tlic  court  of 
Chancery  —     282,183 

2.  And     the    decrees    therein    made 
wtre  afterv^^rris^  confirmed  by  the  ' 
legiflature,    by    the    ftatute  of  12 
Car.  2.  c  lal  f.  r.     —  283,  tutii. 

3.  But  after  the  reftoration^  when  die 
civil  law  courts  were  again  opened, 
the  court  of  Chancery  allowed  de- 
mwrrer  to  bills  for  alimony    •    2t| 

AMENDMENT. 

r.  Anamendment  has  been  made,aftert 
writ  of  error  allowed,  in  the  day  of 
the  return,  as  making  \t  rndtemar- 
rvoj  of^  inftead  of  next  i^ur   —    82 

2.  So  alfo  the  omiftion  of  the  word 
"jAt///"  has  been  amcnd^  aitfr 
eiTor  allowed  — •  .^    ^^ 

3.  So  aUb  the  award  of  the  writ  of  en- 
quiry        —  —    8j 

4.  In  an  aftion  on  the  cafe,  there  was 
an  interlocutorv  judgment  on  a  writ 
of  enquiry,  and  after  final  judgn-.ent 
given,  a  writ  of  error  was  brought; 
but  the  clerk,  in  making  up  tbe  le. 
cord,  had  omitted  the  words  "  vatm 
**  ^tfwV'and  "'^per/acramemtam ;"  vet, 
it  bemg  merely  the  miftake  of 'Ac 
clerk,  th^  court  held  it  amendiMe^ 
although  It  was  matter  of  fubflancc^ 
and  not  of  form     —         -^   jq« 

J.  If  judgment  in  debt  on  bond  MinC 
an  executor  be  entered  in  the  ^U^ 
a  detina^  yet  if  the  dedantioa  m 
the  fite  be  in  the  gietiaet  only,  tid 
agrees  with  the  i^  ;5r»r  recad,  k 
ihall  be  amended;  for  it  is  a  CKMODMB 
rule,  that  /Af/i^^rW/may  beamemi- 
cd  by  tiejile  at  any  time    -.  491 

*•  ii,*« '^^^  ^  *-i*w^  Awi,  in  the 
fofty«f  of  James  the  Second,  ml 
the  declaration  be  00  4  nxinora^ 
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^um  of  a  bill  before  Chatks  the  late 
king,  in  an  aftion  of  debt  on  bond, 
ftated  to  be  dated  on  the  fifth  dav 
of  November,  in  the  thirty- fixtn 
year  ofthc/aiJCkarlesy  With  an  im- 
parlance to  Eqfifr  term^  before  which 
dav  the  faid  Charles  died,  the  court 
will  allow  the  record  to  be  amended 
in  order  to  have  the  tranfcript  amend- 
ed in  the  Exchequer  Chamber  509 

^         AMICUS   CURIA.  : 

k.  A  counfel,  or  any  other  pcrfon, 
though  no  way  interefted  in  the 
caufe,  may,  as  amicus  euria^  inform 
the  court  of  error  in  the  proceedings, 
to  prevent  their  givbg  a  falfe  judg- 
ment -^  —    ^97 

^.  Any  perfon,  as  amcm  curLe,  may 
infonn  the  court  of  an  ufurpation  of 
jurifdiAion  by  an  inferior  court. 
^  0ut  there  feems  an  exception  to  this 
rule ;  for  if  a  perfon  has  libelled  in 
the  Admiralty  court,  and  after  the 
caufe  has  had  a  whole  year's  tran&c- 
tion  there,  he  perceives  that  the 
opinion  of  the  judge  of  the  Admi- 
ralty is  likely  to  be  againft  him,  yet 
the  court  will  not  grant  a  prohibi- 
tion  on  Us  fuggeftion  that  tne  libel 
i&  founded  on  the  conftrudion  of 
tetters  patent^  and  therefore  exclu- 
fively  within  the  jurifdi6tioh  of  the 
common  law  courts,  for  tliat  would 
enable  ^im  to  deprive  the  defendant 
of  cofts,  and  to  take  an  advantage  of 
ius  own  wrong        —        — *    406 

AN6LICE. 


•  II  an  inaicimcni    lar  iianacn 
l^rand  jur^  ihite,  '^that  whereas 
^  grand  jurv    had    prefented 
**  WiUiam  Spilkr  for    recufar 


>.  If  an  indictment  for  ilandering  a 

'  "    :  whereas  the 

one 

spilkr  for    recufancy,* 

mtigiicey  for  not  coming  to  church, 

the  aMgHee  (hall  be  rej^ed  as  fur- 

plufa^;  fear  the  word  ^  recufancy" 

IS  of  itfdf  a  fufficient  defcr^on  of 

^he  offence  prefented,  and  therefore  a 

ftUe  interpretation  of  it,  e^pecUd  in 

ndiai  only,  Iball  not  Titiate  the  in- 


APPEAL. 

X.  If  a  perfon  be  convicted  oftiumi 
JUughtet^  on  an  indi^ment  oinutrdet^ 
anc^  before  clergy  allowed,  the  wi- 
dow of  the  deceafed  brings  an  ap» 
peal,  the  convi£t  cannot  pray  his 
clergy  until  he  is  arraigned  on  the 
appeal         —  —     174. 

a.  But  after  being  arraigned  on  the 
appeal,  the  court  will  allow  time  to 
the  appellee  to  plead  to  it      -     x  74 

J.  And  formerly  it  was  held,  that  the 
court  might  refiife  to  record  the 
prifoner's  prayer  of  clergy,  in  order 
to  prevent  him  from  pleading  the 
convi^ion  on  the  indi6tment  in 
bar        —  --     174,  mtU. 

4.  But  it  is  now  fettled,  that  a  con- 
viction of  manflaughter,  on  an  in- 
dictment of  murder,  and  the  prayer 
of  clergy,  or  that  he  was  ready  to 
pray  his  clergy  thereon,  may  be 
pleaded  in  bar  to  the  appeal,  not  est 
grettia  curia^  but  esc  dehito  'jnfiicu^ 
174,  noiit* 

J.  Same  point  —   38a.  jBj 

6.  Same  point       ^-  -*-    507 

7.  On  an  appeal  of  murder,  charging 
that  A.  gave  the  mortal  wound,  and 
that  B.  was  prefent^  aidmg  and  af« 
fiitlng,  a  voxiiCt  finding  that  B. 
gave  the  wound,  and  that  A.  was 
prefent  aiding  and  afiUting,  is  good 

8.  An  afpestl  of  murder,  where  the 
blow  IS  given  in  one  county,  and 
the  death  happens  in  another,  mavbe 
tried  by  a  juiy  of  the  county  where 
the  death  happens,  although  the  4 
Edw.  6.  c.  24.  f.  3.  mentions,  in  fuch 
cafes,  an  isuU^imau  only    j  X0|  mtis. 

APPEARANCE, 

t*  A  baU  bond  is  for  the  appearanci: 
of  the  defiaidant»  accordmg  to  tit 
writ,  and  not  accocdiog  to  uie  con* 
ditioiioflif^iitf  ^    SI 

Lit  a.  Bail 


I    ^    D    £    X. 


-t.  Bail  is  no  appearance,  until  it  b 
filed  —  —     S2 

3.  The  condition  of  a  bail  bond  being 
for  the  appearance  of  the  defendant 
at  the  return  of  the  writ,  can  only 
be  performed  by  putting  in  bail-a- 
bove         —  —     52,  iM#M. 

4.  The  undertaking  of  an  attorney  for 
the  appearance  of  a  defendant  is 
good,  bccaufe  it  is  given  to  the 
plaintiffs  in  the  a6Ucn,  and  not  to 
thefaeritf  —    95,  notis. 

5.  But  any  agreement  or  bond  given 
to  a  ihe'riff  for  the  appearance  of  a 
perfon  arrefted  muft  be  precifely 
conformable  to  the  flatute-a3  Hen. 
6.  c.  10.        —         -"    9S»  ''^*"' 

^.  If  a  perfon  arrefted  warrants  an  at- 
torney to  appear  for  him,  and  Jc/fres 
iikn  to  appear  for  his  bail  alfo,  the 
api)earaiice  for  the  bail  is  without 
warrant        — *  —  161 

7.  If  a  perfon  be  bound  by  recog- 
nizance to  appear  in  the  court  of 
King's  Bench  on  the  firft  day  of 
term,  and  on  his  appearance  accord- 
ingly is  cliarged  with  an  informa- 
tion, he  (hall  plead  hfianter ;  but  if 
a  man  come  in  upon  procefs,  and 
appear  to  an  infonnation,  he  has 
then  an  imparlance  until  the  enfuing 
term  —  —  776 

APPREXTICES. 

J.  A  itiandanius  lies  to  the  mayor  of 
a  corporation,  to  admit  an  appren- 
tice, who  has  ferved  out  his  tine,  to 
the  freedom  of  the  corporation    1 54 

a.  And  by  12  Geo.  3.  c.  21.  if  «fier 
application  for  tliis  purpofe,  the 
mayor  fhall  delay  to  admit  the  ap- 
prentice for  one  moiuh  ^.htx  manda' 
fnus  ferved,  the  mayor  (hall  pay  the 
C«fts  — *  —   l^^'no/:s. 

3.  An  indiiflmcnt  on  the  5  Eliz.  c.  4. 
f.  31.  againft  a  peHbn  for  ufing  a 
trade  without  having  ferved  an  ap- 
prenticeihip  to  it,  Uatmg  that  he 
rud  not  ferved  either  in  England  or 
tTnUi^  is  bad ;  for  the  wor£s  of  the 
fiatuto  are  ^erali  that  if  he  h« 


icrved  an  apprenticdhip  in  snf 
trade,  he  mstj  ufe  fuch  trade  any 
where  within  the  realm  of  Emglmad 
orfTaks         —  —     155 

4.  And  therefore,  if  a  perfon  fenrean 
apprenticeCbip  abroad,  he  may  ufe 
the  trade  here  —  155,  mtv. 

5.  Overfeers  may  compel  a  mailer  to 
take  and  provide  for  a  parilh  ^ 
prentice        —  —    193. 

6.  By  8  &  Q  Will.  3.  c.  30.  whenaiiT# 
poor  chikiren  (hall  be  bound  ap- 
prentice purfuant  to  the  43  £liz.ci. 
the  perfon  fhall  receive  and  provide 
for  them,  according  to  the  indenture 

193,  mtis. 

7.  By  3ar  Geo-  3,  c.  57.  the  cove- 
nants for  the  maintenance  of  parifh 
apprentices,  with  whom  no  more 
thaajf.j.  fhall  have  been  giTcn, 
fhall  continue  in  forc^  no  longer 
than  three  months  after  the  death  of 
the  mafter  —   1 93,  «m. 

8.  An  indi^ment  againft  a  perfon  for 
ufing  a  trade,  without  havmg  ferved 
an  apprenticefhip,  mufl  aver  that  it 
was  a  trade  in  ufe  at  the  time  of  paf- 
fmg  the  ad        —  —an 

9.  TheadpafTcdpntheiftth  JanotiT^ 
x56a         —  —  155,  mt'is. 

10.  The  feflions  may  difchai^  an  ap- 
prentice from  his  indenture,  on  ac- 
count of  the  default  or  ill-treatmect 
of  the  mafter,  and  order  a  return  of 
the  apprentice  fee  —  290 

11.  In  an  a^liou  of  covenant  on  an  in- 
denture of  apprenticefliip,  for  not 
finding  him  ^  meat,  drink,  wafh- 
"  ing,  and  ^Jlur  wr^^rr^x,"  a  breach 
afligned  in  the  words  of  the  cove- 
nant, without  fbting  what  thoiene^ 

-cellaries  were,  is  good  — •  47) 

ARBITRAMENT. 

I.  On  a  general  fubmiffion  of  ^iH 
'*  matters  in  ditiRerence,'*  an  award 
to  pay  a  fum  of  money  in  fatisfiK:- 
tion  of  a  debt  due  finom  a  third  per* 
fon,  is  bad  — •  —    6i 

s.  On  a  fubmiffion  to  aibitnction,  ft 

41 
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9n  the  award  be  made  on  the  twenty- 
firft  day  of  March,  or  fo  as  the  um- 
pirage be  made  on  or  before  the 
twenty-fecond  day  of  March,  an 
umpirage  made  on  the  twenty -firft 
-of  March  is  good,  if  the  arbitrators 
make  no  award        «—         —  164 

ARREST. 

X.  To  arreft  a  man  on  a  capiat  utlaga^ 
tumy  the  officer  may  break  open 
outer  doors,  after  demand  and  re- 
fufal  —  —     87 

s.  Upon  what  feoirity  a  perfon  ar- 
refied  on  mejne  procejs  may  be  dif- 
charged  —  —    95 

ASSUMPSIT. 

X-  The  claufe  in  the  ftatute  29  Car.  3. 
c.  3.  "  that  no  a<Elion  fliall  be 
♦*  brought  upon  an  agreement  in 
•*  confideration  of  marriage,  unlefs 
**  it  be  in  writing,"  does  not  ex- 
tend to  promifes  made  before,  though 
not  to  be  performed  until  after  the 
making  of  the  a6l  ""  ^  7 

S.  A  declaration  on  a  promife,  in  con- 
fideratioH  that  the  plaintiff  would  dif- 
charee  a  third  perfon,  is  good,  with- 
out mewing  how  the  dilcharge  was 
given  —  —    28 

3.  An  a(flion  oi  ajjumpfit^  and  an  ac- 
tion oi  deceit^  cannot  be  joined  in 
the  fame  declaration  —  250 

4.  An  inMitatus  ajfumpfk  does  not  lie 
againft  a  man,  where  he  has  received 
money  of  the  plaintiff  to  lay  out  to 
a  particular  ufe,  and  he  has  laid  out 
part  thereof  accordingly;  but  if 
none  of  it  had  been  laid  out,  or  laid 
out  for  a  different  ufe  than  that  di- 
re-^ed  by  the  plaintiff,  an  indebitatus 
0ffumpft  will  lie  to  recover  it  back 

301 

5.  A  promife  to  pav,  in  confideration 
Chat  the  plaintiff  will  deliver  the 
defendant's  cattle  out  of  the  pound, 
is  good  —  —  329 

/i.  If  an  a6lion  on  the  cafe  be  brought 
on  a  joint  ajfumpfit  againft  feveral, 
each  of  them  cannot  feverally  plead 
^i^  fa  did  not  promife  in  manner 


and  form  as  (lated  ia  the  declara. 
tion  —  -^487 

7.  If  one  man  retain  an  attorney  to  do 
bufinefs  for  another,  and  promife  to 
pay  him,  an  indebitatus  ajfumpfit  lies 
againft  the  perfon  retaining  on  this 
exprefs  promife  —  42  « 

8.  In  ajfumpfit  brought  by  aflignees 
under  a  commiffion  of  bankruptcvg 
the  promife  muft  be  alledged  as 
made  to  the  bankrupt  -^238 

9.  An  indebitatus  ajfimpfit  lies  for  mo- 
ney won  at  play,  provided  it  be  nof 
at  a  game  prohibited  by  the  legifla- 
ture  —  -^82 

ATKINS. 

I.  Sir  Edward  Atkins  made  Chief  Ba- 
ron of  the  court  of  Exchequer  47  r 

ATTACHMENT. 

1.  An  attachment  for  a  contempt  \s 
not  abated  by  the  demife  of^the> 
king  ^—  —  467 

2.  But  if  iervice  of  an  attachment  be 
made  only  three  days  after,  and  be- 
fore notice  of  the  king's  demife,  it  i^ 
good         —  —  467,  not's. 

3.  And  the  return  of  the  cepi  cwrpus  is 
good,  though  after  notice  of  the 
demife        -^  — *  467,  mtts^ 

ATTACHMENT    (Foreign.} 

I.  Quare^  If  to  debt  on  bond,  the 
defendant  may  plead  that  the  plain- 
tiff,  being  indebted  to  J.  S.  he  made 
an  attacJiment  of  the  (aid  money  in 
his  hands         -^  —  jq6 

ATTORNEY, 

1.  Tlie  court  will  compel  an  attorney 
to  re-deliver  writings  left  with  him 
to  perufe,  though  they  concern  him« 
felt  and  his  title        —     '  —  16  J 

2.  A  mandamus  lies  to  fwear  in  a  man 
an  attomty  to  an  inferior  court    1 54 

}.  If  a  perfon  who  is  arretted  give  an 
attorney  a  warrant  to  appear  for 
him,  and  at  the  fame  time  defire 
him,  when  occafion  fliall  be,  to  ap*  * 
pear  for  his  bail,  yet  this  will  not 
)     L 1  J  warnMH 


INDEX. 


wafnmt  him  to  appear  for  die  bail 

i6i 

4.  If  one  man  retain  an  attorney  for 
another,  and  promiie  to  pay  him,  an 
imieUtatms  tJfimpSi  on  this  ex^efs 
fnmi/e  liesagainit  the  perfon     421 

ATTORNMENT. 

k.  In  debt  for  rent  l^y  the  bargainee 
of  a  rererfion,  the  omiffion  of  ftat* 
ing  *^  attmnmeta^*  in  the  dedaiadon 
is  aided  by  the  ▼eidi^  —  234 

f .  But  by  4  &  5  Ann,  c.  16.  and  11 
Geo.  2.  c.  19.  the  ncceffity  of  at- 
tornment b  taken  away     234,  mtis. 

AUDITA   QUERELA. 

f .  An  tfjKdSt/tf  querela  cannot  be  brought 
in  Chancery,  on  a  judgment  obtam- 
ed  in  the  court  of  ^ng's   Bench 

239 

J.  If  a  fuperfedeas  be  mnted  to  an 
audita  autrcU^  upon  tne  procefs  of 
venire  faciasy  before  bail  found,  it  is 
irregular        — •  —  239 

3.  Q«.  Whether  the  court  will  take 
hajl  and  (lay  execution  on  an  MuUta 
fuereJa^  if  the  fuperfedeas  on  it  b 
irregular  —  «»  240 

%»  A  defendant  after  judgment  for  re< 
cuiancy  on  a  ^  tam  ad  ion  cannot 
have  an  audita  querela  on  a  fuggef- 
tion  of  eottformity^  for  they  cannot 
plead  it  in  difcharge  of  the  king's 
part  of  the  penalty  — 

J.  An  audita  querela  may  be  founded 
on  the  bifhop's  certificate  of  con- 
formity —  -fc  240 

6.  A  recuiant,  after  judgment  on  a 
mti  tam  adtion,  on  the  flatute  23 
Eliz.  c.  I.  cannot  have  an  audita 
querela  to  prevent  execution  on  a 
certificate  of  conformity,  for  he 
might  have  pleaded  conformity  to 
the  adion        — *  ■••  240 

AVOWRY. 
1.  An  avowry  for  rent  rouft  fiate  a 


good  title  to  the  preniMet  on  wludi 
the  difbefs  was  nade;  bat  if  dv 
avowry  fiate  a  deed  ifuicntrd^  bf 
"  viitue  €i  which  die  pnty  wai 
^  fiafed  in  hia  dtm^im^  mi  ffte;^ 
the  wantof  fiating  the  cotificKiatioo 
on  which  the  ^ed  was  made  ii 
helped,  after  Terdi^  by  the  r^>hca- 
tion  of  MCiasr  im  mrremr         —    19 


2.  Am:^fOWTfJmrmuutermleierre^\if 
one  of  two  tenants  in  r<?fmnoti| 
for  the  Akdpan  of  a  penny  rent,  ii 
good  —  —ad 

.  A  Icflbr  (hall  not  avcnr  upon  1» 
tenant  for  life  for  rent  re£enred  upoo 
the  leafe  as  ufm  kis  veru  muatf,  but 
as  upon  his  tenant  fy  me  m^mr,  hot 
otherwiie  upon  a  tenant  in  fee  or  in 
tail  —  —   16 

4.  An  avowry  for  dmm^efeafam^  and 
a  prefcription  (deaded  by  a  bum&i 
that  the  mayor  and  burgefts  of  the 
corporation  have,  tinse  outof  noind, 
had  a  right  of  common  iae  them- 
fdvesy  and  each  of  them,  in  the 
bcasimqm        —  ~*    44 

$.  An  avowrjr  for  doMumf/eafiut^ml 
a  prefcription  jdeadcd  gieniendly  to 
have  common  m  mfir€fi  at  all  tunes 
throughout  the  year  —   ^ 

6.  To  replevin  for  taking  fix  cows,  if 
the  defendant  avows  the  takir^  16- 
uu^feafaat^  and  the  plaintiff  re- 
plies a  feifin  of  certain  lands,  and  a 
right  of  conunon  of  pafhire  fbr 
hkSts  lewmt  et  emciemt;  a  ie* 
joiKDEK,  with  an  aSfyme  ir,  that 
thofe  were  the  proper  cattle  of  the 
l^aintiff,  Uvaat  et  emtdLum  on  thofe 
his  lands,  is  good  ■—    31^ 

7.  An  avowry  under  a  diftrefi  fortttit^ 
alled^ng  a  pofTeffion  under  a  terai 
of  years,  is  good      —         **  4^ 

AWARD. 

I.  On  a  fubmiffion  of  ^<  all  matten  in 
**  controvcrfy,'*  an  award  that  the 

'  defendant  fhaU  pay  thirty  pounds 
to  the  plaintiff  out  of  the  efbte  of  a 
tiird  perfem^  of  whom  no  mendoo 
was  made  in  the  arbitsation  booK^ 
is  void  «m  •—   61 
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tu  On  a  bond  conditioned  to  perform 
the  award  of  two  arbitrators,  if  made 
on  the  twenty-firft  of  March,  and 
for  want  of  fuch  award  to  perform 
the  award  of  an  \impire,  fo  as  it  be 
made  on  or  before  the  twenty-fe- 
cond  day  of  March ;  an  umpirage 
made  on  the  twf nty-firft  of  March 
is  good,  if  the  arbitrators  make  no 
award  ~  —  164 

BAIL. 

I.  A  defendant  in  execution  for  a 
fine,  on  a  convi^on  for  a  riot,  ad- 
mitted to  bail,  on  a  recognizance  to 
profecute  his  writ  of  error  with  ef- 
,  fe6l,  or  to  pay  his  fine  —    94 

%.  A  iiUiiai  may  be  fued  out  againfl 
the  bail  after  the  return  of  the  non  eft 
imftntus^  or  the  a^ias  ad  fatisfa- 
ciendum  againfl  the  principal ;  but  if 
the  bail  lurrender  the  principal  be* 
fore  declaration  delivered  on  the 
latitat^  the  court  will  flay  the  pro- 
ceedings againfl  the  bail       —    80 

3.  In  :ifcire facias  againftwir  of  tw'O 
pcrfons,  as  the  bail  of  one  defendant 
m  a  joint  adion  againft  two,  an 
averment  that  ke  had  not  paid  is  fuf- 
ficient  —  —  1^7 

4..  In  eje6hnent  on  judgment  againfl 
the  ca/ual  tjcBw^  a  laitttat  fhould  be 
fued  out,  and  bail  filed         —  249 

5.  If  three  mem  bring  an  aftion,  and 
the  defendant  puts  in  bail  at  the  fuit 
of  four,  they  cannot  declare  againft 
him ;  but  if  he  had  put  in  bail  at 
the  luit  of  one.  that  one  miglit  have 
declared  againft  him  ^—  281 

6.  A  defendant  removed  by  hahas 
corpus  bom  an  inferior  court  fhail 
put  in  common  or  fpccial  bail  iu 
the  court  above,  according  a&  he 
would  have  been  obliged  to  do  in 
the  court  below  —  102 

7.  In  what  manner  bail  were  formerly 
liable  —  —  183 

8.  Bail,  on  a  cepi  corpus,  are  only  liable 
for  the  fum  indorfed  on  the  writ, 
and  on  kabeas  corpus  to  thofe  anions 
only  that  arc  returned  ^-183 


9.  Bail  are  not  liable  for  more  than  the 
fum  fworn  to  in  the  firfl  aft  ion  335 

10.  \pccr  of  the  reakn,  conrMnitted  by 
^he  Houfe  of  Lords  on  an  impeach- 
ment carried  up  againfl  him  by  the 
Hou/e  of  Commons^  may,  on  the  fef- 
fions  being  prorogued,  or  the  parlla. 
ment  being  dilTolved,  be  bailed  by 
the  court  of  King's  Bench  to  appear 
at  the  bar.  of  the  Houfe  of  Lonk  on 
the  firft  day  of  the  enfuing  feffion  or 
meeting  of  parliament  —  336 

1 1.  A  plea  by  bail,  that  the  principal 
rendered  himfelf  in  difcharge,  mufl 
£ay^proutpatctpcrrecordum   —  398 

12.  To  debt  on  a  bail  bond,  a  plea^ 
that,  before  the  day  of  appearance, 
the  principal  was  furrendcred  in 
difcharge  oJF  his  bail,  is  good     443 

13.  Q«.  If  a  perfon  be  in  execution 
for  a  fine  on  a  conviftion  for  a 
mifdemeanor,  and  be  detained  on  a 
capias  in  withernam  ifllied  againfl  him 
on  the  return  of  elonzavit  to  zplnrics 
hominc  repUgiando^  whether,  on  re* 
ceiving  a  pardon  for  the  fine,  he 
can  be  bailed  on  the  capias  in  wi^ 
themam  —  —  222. 

14.  If  a  fupcrfedcas  be  granted  to  an 
audita  Querela^  upon  the  procefs  of 
venire faeias^  before  bail  found,  it  is 
irregular        —  ...  239 

BANKERS. 

1.  If  a  fhtftor  fell  the  goods  of  his 
principal,  and  receive  a  draft  fi"om 
the  vendee  on  his  banker  for  the 
value  of  them,  and  accept  from  the 
banker  notes  of  hand  in  difcliarge  of 
fuch  draft,  the  principal  cannot  re- 
cover the  value  of  the  goods  from 
the  vendee,  although  the  banker 
fail  before  the  notes  become  due ; 
for  the  principal^  by  receiving  the 
notes  from  ikcfaHor,  takes  the  latdcr 
as  his  debtor,  and  thereby  rcleafes 
the  vcndio  —  —  296 

2.  The  holder  of  a  banker's  draft  can- 
not recover  againft  the  drawer  on 
non-payment  by  tht  kadtcr,  if  he 

five  tU  banker  credit  for  it,  or 
•  I  4  negle^ 


regle(ft  to  demaiid  the  payment  of  it 
in  dup  tin.p         —  —  297 
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BANKRUPTS. 

t.  Coninvilioners  of  bankrupts,  hav- 
incr  one  e  examined  a  man,  cannot 
ex:imine  liim  a^ain,  unlefs  it  b^ 
vpon  a  new  commilBoa.  S€d  ipt* 

102. 

t.  If  one  of  two  partners  become  ^ 
hn.nknipt.  the  afugnce>  cannot  main- 
tain trorjir  for  money  due  to  the 
pnrtrurfi'P^  but  they  may  recover  a 
moitty    in  an   action   of   ajfumpjtt 

3.  A  Icafe  made  by  an  afllgnee  of 
crmmilfioners  of  bankrupts  of  the 
brjikrupt*s  land,  before  the  deed  of 
^ilignment  is  enrolled,  is  void    1 56 

4.  AlTignees  of  bankrupt  cannot  fell 
or  convey  real  eft  ate,  except  by  deed 
indented  and  inroUed  ;  and  the  in- 
rolment  muft  be  within  fix  months 
after  the  making  thereof    158,  m//j. 

f.  In  an  action  QiaJJumpJit  brought  by 
aflignees  of  a  banknipt,  thepromife 
mufl  be  alledged  to  have  been  made 
to  the  bankrupt  —  238 

.A  nieflengcr  of  commiffioners  of 
bankrupts  cannot  break  open  a 
houfe  to  fearch  for  the  bankrupt's 
goods,  unlefs  it  be  the  bank- 
rupt's goods  in  the  houfe  of  the 
bankrupt  —  —  2^3 

y.  An  arreft  made  by  an  executor,  Le- 
forc  probate  is  obtained,  is  good,  as 
between  the  parties  themfcives,  but 
Dot  10  afieft  t!x  interefts  of  third 
perfoti*;  and  therefore,  if  a  perfon 
to  arrefted  be  a  trader,  and  give  bai| 
to  the  arreft,  and  afterwards  fur- 
renders  in  difcharge  of  his  bail,  and 
lies  in  prifon  t\vo  months,  it  fhall 
not  be  an  aft  of  bankruptcy  from 
the  Erft  arreft,  fo  as  to  avoid  ^  pay- 
ment oiMdeby  thf  bankrupt  to  an- 
other creditor,  on  the  day  that  the 
probate  was  granted  j  but  if  the  ar- 
rei'c  be  lefral,  the  ad  of  bankruptcy 
fall  iciaie  ro  the  time  of  the  fur- 
—  253 

I 


8.  If  a  trader  be  arrefted  on  ievesi 
a6tlons,  and  give  bail  to  them  al 
jiis   not  payine  the  debts  in    ^^ 
months,  alter  iSch  afreft,  and  bai 
given,  (hall  not  make  bim  a  bank- 
rupt until  after  the  fix  months;-  foe 
theftatute2i  Jac.  x.  c.  19.  wWch 
enafts,  "  that  if  anv  perfon  (hall  be 
"-arrefted.  and  ihall  not  pay  or  com- 
"  pound  for  the  fapie  in  fix  months. 
"  he  fliall  be  adjudged  a  bankrupt,'^ 
(hall  not  relate  tp  thf  time  of  the 
arreft  —  —  S'3 

9.  But  this  aft  of  bankruptcy  is  re- 
pealed by  the  ftatute  of  10  Ann, 
c.  ;5,     '     —         —  5149  »r/(. 


render  — 


BA5TARDS. 

1.  An  order  of  juftices  to  pay  fo  much 
a  week  for  the  maintenance  of  a 
baftard  child,  "  until  further  vrdcr  he 
"  made^''  is  good  —  130 

2.  The  reputed  father  of  a  baftard 
child  b  difcharged  from  the  trder^ 
refpefting  it,  on  its  death,  or  attain- 
ment of  twenty-one  —130 

3.  The  reputed  father  of  a  baftard  may 
be  ordered  to  pay  a  fum  in  grefs  fo^ 
its  maintenance,  and  for  the  charge 
expended  by  the  parifti  in  the  deli- 
very of  it  —  132.  2  j8. 

4.  Formerly  it  v'as  held,  that  the  {t{- 
fions  could  not  make  an  crigtrei 
crdcr  in  the  cafe  of  a  baftard  child  ^ 
but  now  tlie  ftatute  3  Car.  1.  c.  4.' 
f.  15.  enacts,  '*  that  juftices  of  the 
"  peccc,  in  their  feveral/^o«j,  msy 
**  do  /nd  execute  tliat  part  of  the 
**  18  Eliz.  c.  5.  which  relates  to 
"  baftards"         —  —  13^ 

5.  Qu.  If  an  order  of  maintenance,  to 
pay  fo  much  a  week  until  the  child 
attain  to  fuch  an  age,  be  good    1 32 

6.  Prec^dpijt  of  the  form  of  an  order 
for  the  mamtepancc  of  a  baftard 

256 

7.  An  order  of  maintenance  is  good, 
although  it  do  not  ftat^  that  the  two 
juftices  by  whom  it  wks  made  were 
the  two  uejft  juftices,  itc.  according 
to  the  words  of  18  Eliz.  t.  3.  f.  «. 

-  .♦*tiMt 


I  N  t)  E  x; 


*  that  two  jiiftices  of  the  peace,  in 
'*  or  next  unto  the  limits  where  the 
*'  parifh  church  is,  within  which 
•*  parifh  fuch  baftard  (hall  be  born, 
**  may  make  order  therein,  &c." 

258 

8.  An  order  of  maintenance,  to  pay 
fuch  a  fum  for  the  maintenance  of  a 
baflard  child,  "  until  the  reputed 
**  father  fhall  be  difcharged  by  the 
"  parifli,*'  is  good  —  258 

9.  The  fecurity  given  by  the  reputed 
father  ought  to  be  in  the  disjunc- 
tive, **  to  perform  the  order,  or  to 
**  appear  at  the  next  quarter  fef- 
"  fions  to  abide  by  fuch  order  as 
**  fhall  there  be  made"        —  258 

10.  An  order  of  bailardy  may  be 
quafhed  in  part,  and  confirmed  in 
pan  —  ^^  258 

BILL  OF  EXCEPTIONS. 

1.  A  bill  of  exceptions  lies  in  'the 
King's  Bench,  on  a  trial  at  bar    146 

2.  But  in  a  fubfequent  cafe  it  is  faid, 
that  a  bill  of  exceptions  will  not  lie 
on  a  trial  at  bar        *-         -«  288 

3.  A  bill  of  exceptions  will  not  lie  at 
feffions,  refpe^mg  an  order  of  re- 
moval        —  —   147,  tlOtlJ, 

BILLS  OF  EXCHANGE. 

1.  A  declaration  on  a  bill  of  exchange 
is  good,  after  verdi£V,  although  it  be 
not  averred  that  the  parties  are  mer- 
i:hants  —  —     8 

2.  A  bill  of  exchange,  payable  "  to 
''  the  order  of  A."  is  a  bill  payable 
to  A.  —  _    8 

3.  A  general  indebitatus  rjfumppt  will 
.    not  lie  by   an  indorfee  againft  the 

drawer  of  a  bill  of  exchange;  but  the 
plairttifF  ought  to  declare  fpecially 
on  the  cuflom  of  merchants  —    9 

4.  But  it  will  lie  by  a  payee  againfl  the 
dranoer^  or  by  the  indor/ee  of  a  note 
of  hand  againfl  the  next  immediate 
indorfer      •  —  ;  —     9,  waits. 

|.  AdeplarattononakOlof  exchan^ 


againfl  the  drawer^  mufl  flnte  tkt 
it  was  tendered  to  the  drawee^  anci 
that  he  refufed  to  accept  it     —  1 80 

6.  On  the  trial  of  an  aftion  againfl  • 
the  drawer  of  a  bill  of  exchange  made 
payable  to  the  bearer^  the  plaintiff 
mud  prove  that  he  paid  a  valuable 
confideration  for  it,  although,  in 
pra£lice,indorfements  are  never  made 
on  bills  payable  to  bearer;  for  other- 
wife,  a  penon  who  came  to  the  pof- 
feffion  of  fuch  a  bill  by  cafualty  or 
knavery  might  recover  on  it      236 

7.  Formerly,  bills  and  notes  payable  A 
bearer  were  not  confidered  within 
the  cufiom  of  merchants;  but  now  by 
3  &  4  Ann,  c.  9.  all  notes  payable 
to  bearer  are  put  on  the  fame  foot- 
ing as  bills  of  exchange     236,  noiis. 

8.  An  innocent  holder  of  a  bill  or  note 
indorfed  in  blank,  and  made  payable 
to  bearer,  fhall  recover  on  it,  ak 
though  it  was  lofl  or  flolen 

236,  «ff/, 

9.  But  the  holder  of  a  bill  or  note  ori- 
ginally given  on  a  ufurious  cwtraH^ 
or  for  money  won  at  play^  or  after jUx 

years  have  elapfedy  cannot  recover  on 
it,  although  it  came  into  his  hands 
bonafide^  and  for  a  valuable  confi- 
deration       —  -^236,  w»ii:^ 

10.  The  want  of  confideration  of  a 
note  or  biH  cannot  be  averred  by 
the  drawer,  or  maker  thereof,  ex- 
cept the  a^ion  be  brought  by  the 
payecy  or  the  bill  or  note  be  not 
within  the   cuflom   of  merchants 

236,  notif. 

11.  In  an  a^ion  on  a  foreign  bill  of 
exchange,  if  the  date  be  opiitted,  the 
court  will  intend  it  dated  at  *he  time 
it  is  flated  to  have  been  drawn   42* 

12.  If  the  irtdorjee  of  a  bill  of  ex- 
change, on  default  of  payment  by  the 
acceptor^  recover  againfl  the  dr'aioe?^ 
but  do  not  take  out  execution,  this 
recovery  cannot  be  pleaded  in  bar 
to  a  fecond  adlion  on  the  fame  bill 
by  the  fame  indmfie  againfl  the  lafi 
indafer-,  for  althoiigh  he  recovered 
damages  in  the  firff  adion,  he  did 
not  KCtivt/atisfa^ioH        442.  495 

I  J.  If  a  declaration  on  a  bill  of  ax- 

change 
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change  does  not  alledgethe  plaintiff' 
to  be  a  merchant  or  trader,  it  is  bad 

459 
14*  In  an  a^on  by  an  mimfee  againft 
At  drmaer  of  a  bill  of  exchange,  pay- 
able to  A.  or  trder^  for  the  ^e  of  fi. 
the  defendant  cannot  plead  that  B. 
was  indebted  to  the  king,  and  that 
monies  to  the  amount  of  the  bill 
were  levied  on  A/«,  under  an  bx- 
TB»T,  at  the  fuit  of  the  crown  jio 

I  j.  A  declaration  on  a  bill  of  ex- 
change, (biting  that  the  defendant 
had  not  paid,  itf  or  rfttr  the  day  of 
fK^rment,  &c.  is  good  "-*  4S7 

BONA  NOTABILIA. 

).  A  judgment  recovered  in  the  court 
of  King's  Bench  at  Wejtmmfier^  is 
h»m  wttMia  in  the  county  dF  Mtd- 
^uf  -^  ^  438 


BONDS. 

t.  Debt  on  a  fherifiPs  bond,  conditi- 
oned to  anfwer  the  plaintiff  in  a 
Sea  oitnfpafs  generally,  is  ^ood,  al- 
ough  the  writ  is  to  anfwer  m  a  plea 
<if  trefpais  with  an  m  ttlam  in  aebt 

51 

s.  A  bond  given  to  a  (herifr,  for  the 

difcharge  of  a  prifoner  in  cuflody  on 

w^ne pmefs^mM^  be  purfuant  to  the 

flatute  —  "~    95 

3.  Pleadings  in  debt  on  bond  dven  to 
the  mailer  and  wardens  of  the  Com* 
jfkny  of  Taylors,  in  Exeter,  not  to 
exercifc  the  (aid  trade,  in  the  fiid 
city,  otherwife  than  as  a  journeyman 

346 

4*  Such  a  bond  is  void,  as  being  in 
rclh^nt  of  trade  **  350 

BOOKS. 

t.  The  court  of  Chancery  will  grant 
an  mjuu6tion  againft  felling  Engliih 
frinuiiers  and  ^chm^  printed  in,  and 
imported  from  Holland        — •  359 

#.  The  patent  mude  to  the  Stationers 


Company,  by  James  the  Firtt,  is  re 
ftrained  to  the  exchfive  printing 
of  fuch  almmiatis  as  (hall  be  aliow^ 
by  the  archbifhop  of  Canterbury,  or 
the  bifhop  of  London      ft6i,  ' 


Mto; 


BREACH  OF  COVENANT. 

z.  In  an  a^on  on  a  covenant,  that  the 
plaintiff  fliall  have  the  firft  quar- 
ter's rent  due  at  the  Lad^-da^  next 
cnfuing  the  date  of  the  deed,  mt.  if  a 
breach  affigned  that  the  defendant 
•kfruHed  and  Undend  the  plaintiff 
from  receiving  it,  b  fufficient       ;{ 

I.  On  a  covenant  jfbr  rent,  payable  at 
the  two  mod  ufual  feafb  of  the  year, 
St.  JdmAeBatHJt  and  On/lmas,  or 
within  fourteen  days  after,  the  firfl 
payment  to  be  at  Gbx^^Minext after 
the  date  of  the  deecf;  a  breach  af« 
figned,  that  the  defendant  did  not 
lay  the  rent  at  Ckn/huu^  without 
faying,  **  npr  within  the  fourteen 
"  days,"  is  bad        —        —    77 

;.  If  the  grantee  of  a  rent-charge  co- 
venant ^  for  him,  his  hdrs  andexe* 
**  cutors,  ii»/^,  &c.'*  an  aftion  of 
covenant  lies  againft  the  executor 
for  rent  accruing  after  the  death  of 
the  grantor,  aluiough  the  grantee 
had  entered  purfuant  to  a  daufe  in 
the  deed  for  rent  arrear  previous  to 
the  death  of  the  grantor       *~  333 

,.  On  a  covenant  to  repair ;  a  breach 
affigned,  that  the  houfc  was  burned 
before  the  time,  is  not  good ;  for  the 
lefTce  is  liable  on  the  covenant, 
notwithfhmding  the  houfe  was  de- 
Iboyed  ••-•  ...  ^Qg 

J.  On  a  covenant,  upon  an  ailign- 
ment  of  debts,  not  to  do  any  a£^  or 
thin^  whereby  the  plaintiff  fhould 
be  hmdered  from  receiving  the  faid 
debts,  puere  whether  a  breach  "that 
**  he  rcleafed  one  J.  S.  fo  much 
"  money  due  and  owing  to,  &c.** 
be  well  affigned,  without  fliewing 
how  the  releafc  was  made    —  41 7 

6,  On  a  covenant,  **  for  quiet  en^ 
**  joyment,  free  from  all  lawful  in- 
•*  temiption,"  a  breach  affigned^ 
chat  the  defendant,  **  clausing  title 

*an4' 
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♦«  and  kwful  right  under  A.  B.  en- 
•*  tcred,"  is  fufficient ;  for  it  is  not 
a  breach  affigned  by  the  ad  of  a 
firangtr^  but  of  ike  ctnauatar  him- 
fclf  —  —  4*6 

7.  In  covenant  on  an  indenture  ofap- 
prenticefiiip,  for  not  findin?  him 
meat,  drink,  walhing,  and  iher  ne- 
ceffari€s\  a  breach  amgned  in  the 
words  of  the  covenant,  without  dat- 
ing what  thofe  nece£Euies  were,  is 
good  —  —  47a 

%.  Same  point  —         —  443 

BYE   LAWS. 

1.  Qff.  Whether  a  bye  law,  made  by 
the  Brotlwrs  of  the  Trinity  Houfe^ 
that  no  fliip  laden  with  gmtMmder 
fhall  continue  in  harbour  longer 
than  twenty-four  hours,  be  good 

9^ 

2.  All  bye  laws  bind  either  ro/Mtf /0d, 
€X  raiwie  perfiiut  —    96 

3.  If  the  fteward  of  a  city  negled  to 
take  the  oaths  appointed  by  ac 
Car.  a.  c.  2.  debt  will  lie  againft 
him  on  a  ^  law  impofinz  a  fine 
on  fuch  as  mall  reAife  to  taike  upon 
them  fuch  office  **  i59 

4*  In  debt  on  a  bye  law,  for  a  fine 
made  in  an  ancient  court  before  the 
mayor,  it  fhall  be'  intended,  after 
verdi6t,  that  the  MAToa  was  quali- 
fied to  impofe  the  fine  -*  >59 

$.  In  wliat  manner  a  declaration  in 
debt  on  a  bye  law  for  a  fine  mufl 
ibte  the  title  to  the  fine         '^159 

CANONS. 

S.  A  mandamMS  will  not  lie  to  the/rf* 
eenitr  ami  camms  to  admit  a  canen 
to  his  flail  in  the  cathedral,  on  a 
cuflom  to  chufe  a  fupemumerar)', 
when  all  the  flails  art  full,  until  a 
vacancy  happens  —  ado 

ft.  A  mandamus  will  lie  to  a  dean  mi 
chatter^  to  admit  a  frebeniaiy  to  his 
ftall,  or  to  fill  up  a  vacancy  among 
the  camms  re/ientiwj  —  aoo^mc^. 


CAPE. 


1  •  In  a  writ  of  dower,  if  ifliie  be  joined 
on  a  plea  that  an  efhite  for  wt  was 
fettled  on  the  demandant  in  lieu  of 
dower,  and  the  tenant  make  defiiult 
at  the  i^  f  If  bank^  a  petit  cape  xsaj 
iffiie,  and  on  its  return  the  de- 
mandant have  judgment      — -    6a 

3.  If,  in  writ  of  dower,  an  ilTue  be  ta- 
ken that  an  eflate  for  life  was  fettled 
in  lieu  of  dower,  and  2i  petit  cape  if^ 
fue  to  feize  a  third  part  of  a  manor^ 
and  for  a  third  part  of  a  moiety  of 
the  other  lands,  a  return  that,  ^  by 
**  virtue  of  the  kmg's  writ  to  me 
^*  directed,  I  have  teifed  into  my 
^  hands  a  third  part  of  the  tene* 
**  ments  within  fpecified^"  is  good 

t% 

3.  In  a  writ  of  dower,  if  a  grand  eapt 
iflue,  and  a  writ  of  error  be  brought^ 
there  are  no  continuances  returned, 
thev  are  only  entered  on  the  filacer's 
roll ;  in  a  petit  cape  all  the  procefs 
and  continuances  mufl  be  entered 

148 

4.  A  judgment  in  apoJ  ei  i^ceat^ 
at  the  grand  feflions  in  Walesyis  cr-' 
roneous,  if  there  be  no 
entered,  or  graui  cape  ifTu 

CARRIERS. 

I.  A  eemmen  carrier  is  liable  for  the 
loft  of  eoods  delivered  to  him  to 
cany,  although  no  particular  fiun 
is  agreed  on  as  the  price  of  car« 
riage  —  —   to 

a.  But  if  a  parcel  containing  mmm 
be  delivered  to  a  carrier,  and  onW* 
the  common  rate  of  carriage  paid^ 
when  it  is  ufual  to  be  paid  at  s 
higher  rate  for  fuch  articles,  the  car- 
rier is  not  liable  if  the  pared  be  loft  9 
for  the  reward  or  hire,  which  creates 
the  warranty,  ought  to  be  propor^ 
tionate  to  the  rifque,  and  he  mgh  /# 
be  appri/cd  tf  miat  ie  mdtrtaies  It 
eany  —  —    89 

3.  hfta^^cpachmaa  is  a  common  car* 
ricr  wuhia  the  CHfton  of  theiedm. 
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and  IS  liable  for  the  lofs  of  goods 
which  paflTengcrs  take  with  them,  al- 
though no  hire  vr^is  particulariy  paid 
for  the  carriage  of  the  goods   -  ia8 

4.  But  fee  Middleton  v.  Fowler,  contra 

129,  notis. 

5.  In  a  declaration  for  the  lofs  of  goods, 
it  is  fufficient  to  defcribe  the  de- 
fendant as  a  commm  carrier ;  for  he 
IS  as  fuch  liable  upon  the  general 
tuftwn  of  the  realm,  of  which  cuf- 
tom  the  court  b  bound  to  take  notice 

128,  notis, 

6.  A  carrier  is  not  obliged  to  take  more 
thin  his  ufual  weight  of  goods,  and 
number  of  paflcngers ;  and  there- 
fore, if  a  pcrlon  put  a  box  behind  a 
ilage  coach,  and  the  coachman,  hav- 
Jn£  no  room,  refufe  to  take  charge 
of  it,  he  is  not  liable  if  it  be  loft 

129 

7.  Qff.  If  the  declaration  (late  the  de- 
fendant to  be  a  conunon  carrier 
i^m  Marlbormgh  to  LmdoHy  and 
evidence  is  riven  that  he  never  came 
^learer  to  Londm  than  ^/.  Jamais 
iSarket^  whether  this  is  a  variance 

129 

8.  An  a6lion  lies  againft  a  conmion 
carrier  for  refiifing  to  carry  goods, 
if  be  has  the  convcniency  of  fo  do- 
ing —  —  328 

9^  The  proprietors  of  a  (hip,  com- 
monly employed  in  carrying  goods 
on  freight,  are  liable  as  common  car- 
riers  for  the  lofs  of  goods  fliipped ; 
but  the  aftion  muft  be  brought  a- 
ffainfl  all  the  part  owners,  or  the  de- 
mdants  may  plead  it  in  abatement 

CASE. 

X.  An  aflion  on  the  cafe,  in  the  nature 
of  a  writ  of  confpiracy  for  a  malici- 
ous profe^ution,  will  lie  a^inll  one 
ferjom  only,  although  the  jury  did 
not  find  the  bill  of  indi(^nent; 
but  the  declaration  muft  fliew  that 
the  profecution  is  at  end      *-     5 1 

^.  An  adion  on  the  cafe  for  a  malici- 
PY&  profecution  will  lie,  though  the 


defendant  be  acciuitted  on  a  6dc€t 
in  the  indictment  «—  51,  jw/fj. 

3.  In  an  a6lion  on  the  cafe  for  flop- 
ping a  gutter,  a  declaration  in  a 
^  efiate  of  the  houfe  to  wluch  the 
uopping  the  gutter  was  a  ma/ance^  is 
bad,   unlefs  it  (Lew  a  /djSm  in  fee 

8x 

4.  An  a6lion  on  the  cafe,  on  the  ctif- 
tom  of  the  realm,  lies  againft  a  com- 
mon carrier,  for  the  lofs  oi  goods 
delivered  to  him  to  carry    —    82. 

»a7-  3«7-  479 

5.  An  a6lion  on  the  cafe  lies  for  ma- 
licioufly  citing  a  churchwarden  to 
account  in  the  ipiritual  court,  know- 
ing that  he  had  accounted  before^ 
though  nothine  enfue  but  excommm- 
nication:  the  ^daration  need  not 
ftate  the  particulars  of  the  caufe  14  j 

6.  An  adion  on  the  cafe  for  a  malici- 
ous profecution  muft  fhew  that  it 
was  without  probabU  caufe ;  a  decla- 
ration flating  that  it  was  without 
juft  caufe^  b  bad  —  '  54 

7.  To  an  a6lion  on  the  cafe  for  a  ma- 
licious profecution,  a  plea  that  the 
action  was  brought  to  recover  a  debt 
on  bond,  without  alledging  that  the 
money  was  due  and  unfatisfied,  is 
bad  —  —  246 

8.  An  aAion  on  the  cafe  lies  for  a  ma- 
licious profecution  by  information  as 
well  as  by  indiUment  —  295 

9.  In  an  a^ion  on  the  cafe  againft  /tew 
defendants  jointly ^  for  a  n malicious 
profecution,  if  the  jury  flnd  both  of 
them  guilt)',  and  give  /".  1000  da- 
mages againft  one,  and  fifty  pctnuh 
damages  againft  the  other,  the  plain- 
tiff may  enter  a  nolle  profequi  againft 
the  defendant  as  to  \\i<t  fifty  poLmls, 
and  fign  judgment  againft  the  other 
for  th^  thouf and  pounds  -»  469 

10.  The  court  will  not  change  the 
veune  in  an  a6lion  on  the  cafe  in  the 
nature  of  confpiracy,  if  it  appear 
that  the  plaintifPs  intereft  with  the 
fherift  ot  the  county  in  which  it  b 
laid  is  fo  powerful  that  an  impar- 
tial trial  is  not  likely  to  be  had    1 98 

I X.  Judgment  on  a  declaration  iii  an 

adioi^ 


INDEX- 


aftion  on  the  cafe,  for  forging  and 
publifhin^  an  order  of  Chancery, 
and  charging,  in  another  count,  that 
the  defendant,  on  the  fame  day,  made 
a  defamatory  pifture  in  the  faid  or- 
der, is  good,  though  intire  damages 
be  given ;  for  the  forging  of  the  or- 
der IS  only  intlucemetu^  and  the  order 
and  /lif/tnerein  are  one  complicated 
aa  —  —  3^ 

12.  Qu.  whether  an  a^lion  on  the  cafe 
will  lie  againft  an  alien  artificer  for 
the  ufe  and  occupation  of  a  dwelling- 
houfe,  of  which  he  had  taken  a  leafe 
from  the  plaintiff;  the  leafe  being 
void  by  the  3a  Hen,  8.  c.  i6.  f.  13. 

13? 

13.  A  declaration  in  an  a<^ion  on  the 
cafe,  for  diverting  a  watercourfe, 
with  a  debet  et  folet  currere  only,  is 
good ;  for  being  againft  a  wrong  doer^ 
pofTeilion  is  £umcient    —  243,  249 


CHALLENGE. 

1.  A  demurrer  will  lie  to  a  challenge  of 
the  array^  or  an  ijfue  may  be  taken 
on  the  faft  alledged  —  422 

2.  It  was  formerly  a  eood  caufe  of 
challenge  on  the  indictment  of  a 
f.eer  for  a  mifdemeanor,  that  no 
knight    was  returned  on   the  jury 

262 

3.  But  now,  by  24  Geo.  2.  c.  18.  no 
challenge  fliall  be  taken  by  a  peer  or 
lord  of  parliament,  to  the  pamtel  of 
jurors,  lor  want  of  a  knight  being 


returned  on  fuch  pannel,  nor  any 
tinay  quaflied  by  reafon  of  fuch 
chaUenge  —         —  262,  notis 

4.  On  an  indidtment  for  high  treafon, 
the  defendant  cannot  challenge  a 
juror  for  not  having  a  freehold  3  x  1 

5 .  If,  on  an  indebitatus  affumtjity  the  de- 
fendant challenges  the  amy  on  ac- 
count that  the  vemre  was  direAeci 
to  the  fheriffs  of  London,  when 
one  of  them  was  plaintiflT,  the  chal- 
lenge may  be  faved  by  allowing  a 
bill  of  exceptions  '     —      —  263 

^.  But,  on  an  a^ion  againft  the  chain- 
^  berlaiQ  of  London,  if  the  chaUenge 


be,  that  one  of  thefherifJs,  to  whom 
the  venire  was  directed,  is  plaintiff, 
the  venire^  on  this  fa6b  being  fug- 
gefted  on  the  roll,  fliall  be  m- 
re6ted  to  the  other  flienff     —  a^y 

7.  If  a  ftieriff  die,  and  his  fuccefTor  be 
challengeable,  a  fuggeftion  may  be 
entered,  and  the  venire  direfted  to 
the  coroner  — *  •«»  ^S^ 

8.  If  a  flieriff,  being  co-defendant, 
return  the  venire^  it  is  caufe  oi 
challenge,  though  he  did  not  plead 
until  alter  the  award  of  the  writ 

288 

CHANCERV. 

1.  If  a  hufband  fue  in  Chancery  lor  h\% 
wife's  portion,  the  court,  upon  the 
prayer  of  the  wife's  friends  and  re- 
lations, will  force  him  to  fecurethc 
fame»  part  for  his  wife  and  part  for 
the  children  —  —  283 

2.  During  the  rebellion,  the  praftice 
was  for  a  wife  to  fue  in  Chancery 
for  alimony^  becaufe  the  ecclefiaftN 
cal  courts,  during  thofe  times,  was 
not  opened  to  fuitors  —283 

3.  But  fince  the  jurifdi<flion  of  the 
civil  law  has  been  reftored,  the 
Chancery  allows  demurrers  to  bills 
brought  in  that  court  for  alimony 

285 

CHARTER   PARTY. 

1.  To  covenant  for  non-payment  of 
rent  under  a  charter  party,  the  de- 
fendant may  plead  that  the  goods 
were  damaged  by  the  fault  of  the 
mafter,  and  that,  by  the  cuftoni  of 
merchants,  be  retained  the  freight  in 
compeniation  —  ^^  i(^j 

2.  If  advance  money  be  paid  in  part  of 
freight,  and  named  fo  in  a  charter 
party,  although  tlie  fliip  be  loft  be- 
fore it  come  to  the  port  of  delivery, 
yet  wages  arc  due  according  to  the 
proportion  of  the  freight  paid  before 

283 


CHURCH. 
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CHURCH. 

1.  The  foiritual  court  cannot  be  pn- 
lihittivtoxci  enforcing  the  payment 
of  a  parifh  rate  made  by  the  ma- 
jority of  the  pariihionen  in  vefhv 
affembled,  made  for  the  re-build- 
ing and  enlarg^g  the  nave  of  the 
church,  although  it  be  fuggefled 
that  the  tax  was  unreafonable,  and 
the  libel  may  (late  that  the  pa- 
rifliioncr  was  rightly  taxed    —  i^\ 

i,.  A  perfon  cannot  be  taxed  for  the 
amendment  of  a  church,  if  he  be 
Bot   an    inhabitant  of   the  parilh 

142 

3.  The  majority  of  the  parifhioners 
may  raife  a  tax  for  the  re*building 
of  a  church  that  cannot  be  repaired 

4*  But  they  cannot  build  a  new  church 

CHUJtCH-YARD. 

I.  The  fireehold  of  the  church-yard  is, 
ffima  faat^  in  the  parfon,  but  hy 
cmjt^m  It  may  belong  to  the  parifhion- 
ers —  .^         -.  184 

COCK-FIGHTING. 

t.  The  keeping  of  a  fck-pit  is  an  in- 
disable  ofience,  in  as  much  as  it  is 
a  iaufanc€  at  common  law  36 

f .  The  practice  of  cock-fighting,  if 
done  for  lucre,  is  common  gaming, 
within  the  flaiute  33  Hen.  8.  c.  9. 
£4-  —  —    36 

COMMITMENT. 

I.  Perfons  committed  by  f«/#  of  the 
court  of  Kine's  Bench  are  not  enti- 
tied  to  be  diicharged  under  the  ka- 
htasarfutzBt        —        ..i..  87, 88 

9.  A  perfon  committed  by  the  court 
of  Song's  Bench  for  a  cmumi^  cui^ 
oothavea^nv/^  .»    88 

2*  A  waxnmt  oi  ccKhButmest  i»der 


the^  Munstf/ js  bad^and  the  conrf 
of  King's  Bench  will  difcharge  the 
party  on  a  hatems  corpus        •«»  484 

COMMON. 

1.  A  perfon  may,  bjr  prefcriptioii, 
have  conunon  in  afir^^x.  all  times 
throughout  the  vear,  without  an  ex- 
ception of  they^sey  jimbaI     —      ^ 

f.  A  prefcription  for  common  of  paf* 
ture  for  aU  beafts  Uwait  a  cmcktrnf 
as  appendant  to  a  hm/e^  is  good,  for 
it  fhall  be  intended  to  have  a  fuffi- 
cient  curdlage  on  which  the  com- 
monable cattle  may  be  Uvaui  ei 
cmckant  ^^  *  •-«  248 

3.  In  replevin  for  fix  cows,  if  the  de- 
fendant avows  for  damage  feafamt^ 
and  the  phuntiff  replies  ^l/c^  of 
certam  lands,  and  a  right  ofnmMOM 
^pi^unkrhesiiksUiMmtetcomiaMi^ 
the  defendant  may  trawrfc  that  the 
aittle  were  the  catde  of  the  plain«r 
dff  — •  — .        -^  329 

CONDITION. 

X.  A  condition  to  leave  the  obligee  a 
third  part  of  his  eftate  is  not  pef- 
formai  by  the  obligor  maldng  the 
obligee  ajwit  extaOmr  with/100  other 
perfons  —  .»    69 

2.  A  bond  conditioned  for  the  delivery 
of  35,000  tiles,  to  the  value  of  144/. 
at  I  J.  6d,  a  thoufand,  is  eood  for 
the  Turn  of  144/.  although  me  num- 
ber of  tiles  at  the  price  mentioned 
does  not  amount  to  that  fiun       16 

CONSIDERATION. 

I.  A  declaradoQ  on  a  promife,  in  con« 
fideration  the  plaintiff  would  di^ 
cham  a  third  perfon,  is  sood,  with- 
out mewing  how  the  difohaige  was 
given  —  •—    a8 

SI.  Anex^deavourto procure  A.  tomarry 
the  defendant  is  a.  good  confidera- 
tionin  ^j^Sn^,  but  fome  particuhr 
aftevttciog  that  the  piamtiff^did 
endoiToiffmufi  be  dated     ~    9^ 
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CONSPIRACY. 

U  A  writ  of  ctm/piraey  miift  be  agMnft 
fwo  pcrfons,  but  an  a^ion  at  the  cafe^ 
in  the  nature  of  a  writ  of  confpiracy, 
may  be  brought  againft  one  perfon 
only  —  "^    S® 

5.  An  information  againfl  one  perfon, 
for  agreeing  with  another  to  prove 
that  a  deed  was  forged  for  the  pur- 
pofe  of  corruptly  procuring  a  ver- 
di«fl  in  a  civil  aiflion,  is  good,  al- 
though it  do  not  (late  that  Uie  agree- 
ment was  by  cmfpira^  between  the 
parties  —  —      a 

3.  It  is  not  necelTary  that  any  wert 
ait  of  confpiracy  be  laid  in  an  in- 
di<flment  for  a  confpiracy    t,  mtts. 

4.  Tuflices  at  feflions  cannot  try  an  in- 
(liniment  for  a  confpiracy  under  tlie 
commiflion  of  the  peace      —  41 1 

CONTINUANCES. 

; .  In  dower  and  grand  cape  there  are 
no  continuances  returned  on  a  writ  of 
error;  they  are  only  entered  in  the 
filazer's  roll;  but  where  a  petit  cape 
iffues,  all  the  procefs  and  continu- 
ances muft  be  entered  —  148 

a.  Upon  a  judgment  above  a  year 
(landing,  an  elegit j  but  not  a  fieri 
facias^  may  iflue  without  TLfcirefa-- 
clasy  for  an  elegit  is  continued  all 
along  from  the  judgment     —235 

CONTINUANDO. 

t.  Trefpafs  quare  daufum  frept  and 
dug  up  (late,  laid  with  a  cmikmando^ 
is  good;  for  the  continuance  ihall 
be  referred  to  that  part  of  the  tref- 
pafs wUch  is  capable  of  contmua* 
tion  —  —  196 

a.  Trefpafs  for  breaking  and  entering 
the  plaintiff's  clofe,  and  treading 
down  lus  beans,  laid  with  a  cmihm* 
snJ$  firom  the  a9th  of  September  to 
the  ad  of  February  Mowing,  is 
(ood  —  —  4fi* 


3.  Trefpafs  of  aflauit  and  battery,  and! 
&lfe  imprifonment  for  thirteen  y ear» 

49? 

CONVENTICLES. 

I.  Although  an  information  on  the 
conventicle  ad  of  aa  Car.  ^  c,  i. 
be  laid  by  two  perfons,  yet  one  may 
have  an  adion  for  the  penalty    934 

t.  In  debt  againft  a  juftice  of  the  peace 
for  the  penalty  tor  not  grantmg  a 
warrant  as  directed  by  the  conven* 
tide  ad^  the  declaration  need  not 
aver  that  the  perfons  informed 
againft  were  above  (ixteen  years  <rf 
age,  provided  it  (late,  that  the  per- 
fons congregated  at  the  conventicle 
were  above  that  age  •»  a34 

3.  By  I  Will  and  Mary,  c.  18.  nci* 
ther  35  Elia.  c.  i.  nor  the  conven- 
ticle act  of  aa  Car.  a.  c.  z.  (ball 
extend  to  any  perfon  prefent  at,  nor 
to  any  preacher  in,  any  congrega«- 
tion,  who  (hall  have  regidered  a 
certificate  from  the  bifliop,  and  have 
taken  the  oaths,  &c.  as  the  ad  dt« 
reds  —  •—  aj  j 

4.  In  an  adion  of  debt  on  a3  Eliz«  c.  u 
for  not  coming  to  church,  the  court^ 
on  a  fuggeftion  of  conferau^f,  will, 
after  verdid  for  the  plaintiff,  allow 
the  defendant  time  to  enter  tkepkm 

239 

5.  The  13  Eliz.  c.  i.  extends  to  pn* 
teJUmts-d^  well  as  Xopapi/h^  and  the 
indidmentmay  be  found  in  any 
county  —  •^  998 

6.  K  dijfenting  Mumfitr  committed  on 
the  Oxfonfad,  17  Car.  a.  c.  9.  fbc 
refiding  within  five  miles  of  a  cor* 
poration,  (hall  be  diicharged,  unlefi 
It  appear  upon  the  warrant  that  he 
is  aparfon,  vicar^  or  other  beneficed 
per(on  —  —  330 

7.  An  adion  on  93  Eliz.  c.  t.  againft 
a  toife^  (hall  not  be  (byed  on  the 
conformity  of  the  huflMLnd   "^  33  a 

CONVICTION. 

u  Zfiidclcndttit  appear  in  the  cooit 

ef 
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of  Kliig*s  Bench,  to  recover  judg. 
ment  on  a  convidion  of  niiiuincey 
the  convidion  ought  to  be  kept  in 
force  until  it  be  removed      —    60 

COPYHOLD. 

I.  A  furrender  by  a  copvholder  to  a 
dtffetfar  of  the  minor  does  not  ex- 
tinguilh  the  copyhold  —  153 

a.  In  debt  for  rent  on  a  leafe  of  C9- 
fMdmAfrefhdd  lands,  if  ihede- 
^ndant  plead  eviffi^  from  all  the 
lands,  in  bar,  and  the  plaintiff  re 
ply  that  another  perfbn  was  feifed 
otthtfrefhoU^  and  traverfe  the  feifin 
alledged  in  the  plea,  2i  general  vndi^ 
for  the  plaintiff  b  good        —  399 

3.  If  a  furrender  of  a  copyhold  be 
made  to  the  ufe  of  the  furrenderor 
for  life,  with  remainder  in  tail  to 
his  fon  John^  if  lie  attain  to  the  age 
of  eighteen  years,  and  if  he  die  be- 
fore that  age  without  iflue  male, 
then  to  his  right  heirs,  th*s  is  a  veil- 
ed, and  not  a  contingent  remainder 

398 

4.  The  furrender  in  court  of  a  copy- 
hold by  hufband  and  wife,  to  a  te- 
nant in  poflTeflion  by  a  wrongful  ti- 
tle, (lie  being  examined  by  the  flew- 
ard,  bmds  the  wife,  although  there 
is  no  cuftom  to  fupport  it    —     83 

5.  If  A.  be  copyholder  for  life,  with 
remainder  to  B.  for  life  **  to  com- 
mence from  and  after  the  death  of 
A.  or  other  fooner  determination  of 
his  eftate,"  and  A.  is  attainted  of 
hi^h  treafon,  the  copyhold  is  for- 
feited to  thf  lord^  and  he  in  remain- 
der may  enter  without  prefentment, 
although  the  offender  be  pardoned 

150 

4.  If  a  copyhold  ellate  be  granted  to 
A.  for  life,  remainder  to  §.  for  life, 
remainder  to  C.  when  the  cuftom 
of  the  manor  Is,  that  in  an  eftate  fo 
granted,  the  f>erfon  tirft  named  may 

furrender  the  eftate,  according  to  the 
cuftom  of  the  manor,  into  the  lord's 
hands,  and  thereby  deftroy  the  re- 
mainders, and  A.  join  in   a  fine 

^r  C9tiu/an(€  with  the  lord^  convey- 


ing the  efiate  to  other  perfbiis,  t^ 
remainders  are  not  thereby  deftroy-* 
ed;  for  as  the  intereib  of  iinr^Z/fr- 
Jims  are  concerned,  a  fiae  ihall  not 
htcoaBdaeiafarrtmder     »-  131 

7.  Acufiomofa  manor,  that  every  te- 
nant who  (hall  be  admitted  to  any 
copyhold  eftate  (hall  pay  **  \o 
^  much  as  the  lands  or  tenements 
^  ftiall  be  worth  a  year  at  the  time 
^  of  fuch  admiffion,  and  not  more,'' 
is  a  good  cuftom ;  for  although  it  is 
uncertain  what  the  value  may  be, 
yet  it  may  be  afcertained  by  a  jury, 
and  id  certum  efi  quod  cerium  redii 
poiefi  —  —508 

CORNISH. 

I.  Alderman  Cormfl  tried  at  the  Old 
Bailey,  and  convided,  on  the  evi- 
dence of  his  own  under-fheriff,  of 
high  treafon,  and  executed  in  Oea^ 
fide  ^  ^  434 

CORPORATION. 

1.  An  avowry  by  a  burgefs  of  a  coa- 
poR  ATioN,  confifting  of  twelve  ca- 
pital buEgefTes  called /rmiM^  and 
twelve  interior  bufgefles  called  ^«/- 
lingers,  that  every  neeman  inhabit- 
ing a  houfe  in  the  corporation  hath, 
by  cufijffiy  a  right  of  common  in 
certain  lands  belonging  to  the  cor-i 
poration,  is  good      •—       —     78 

2.  A  corporation  aggregate  may  be 
forfeited  by  a  breach  of  the  tnift 
upon  which  it  was  granted ;  and  the 
corporation  of  London  is,  in  thi» 
refpe<5t,  like  every  other  corpora- 
tion ;  and  therefore,  if  the  mayor 
and  common  council  extort,  under 
pretence  of  a  bye  law,  money  firom 
all  the  King's  iubje^ts  who  (hall  re- 
fort  to  the  city  markets,  or  make  and 
publifli  a  fcandalous  and  libellous  pe- 
tition^  it  is  a  forfeiture  of  their  fran- 
chifes ;  for  the  afts  of  the  mayor  and 
common  council  are  the  acfls  of  the 
corporation,  for  which  an  informa- 
tion in  fuo  warraj:to  may  be  main- 
tained; and,  on  judgment  for  the 
king,  the  franchife  may  be  feizcd  inttf 
the  king's  handi        •*«        —  %6^ 

4.  But 
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3>  But  by  a  Will,  and  Mary,  f.  i.  c.  8. 
the  judgment  given  in  the  above 
cafe  is  declared  illegal       279,  notis. 

4.  A  judgment  in  quo  ivarranto  to  feize 
the  liberties  of  ci  city  does  not  dif- 
foive  the  corporation         2y()y noils. 

5.  Judgment  of  fcizurc  quwfque  fhall 
be  given  on  non-appearance  of  a 
corporation  to  an  information  in  na 
ture  of  (pio  'Warranto      —     —  366 

6.  If  a  corporation  negle^l  to  plead  af- 
ter judgment  of  feizure  quou/que  final 
judgment  fliail  be  given        —  366 

7.  Appearance  by  a  corporation  muft 
be  by  warrunt  under  teal  366 

8.  Thr  king  may  incorporate  a  cer- 
tain number  of  merchants,  and  give 
them  the  exclufive  right  to  trade 
in  certain  diftri(5ts  beyond  the  feas 

367 

9.  The  corporation  a6t  pleaded     233 

10.  The  corporation  a6l  explained  247 

COSTS. 

1.  In  trefpafs  for  deftroying  (lands  in 
a  fair,  though  annexed  to  the  free- 
hold, the  plaintiffs  fhall  have  full 
cofts;,  though  damages  are  under 
forty  (hillings,  if  the  judge  do  not 
certify,  piirTuant  to  22  and  23  Car. 
2.  c.'q.  —  —  258 

2.  Qu.  Whether  a  verdi6l  given  for 
roo/.  damages,  and  6  J.  cofts,  and 
judgment  to  recover  his  damages 
aforefaid  to  100/.  and  10 L  tie  mere- 
mcnlo^  be  good       —         —  56,  89 

COVENANT. 

t.  In  covenant  on  an  indenture  of  ap- 
prcnticelhip  for  not  finding  him 
"  meat,  drink,  wafhing,  and  other 
necefTaries,"  a  breach  alligned  in  the 
words  of  the  covenant,  without  flat- 
ing  what  llie  neceifaries  were,  is  good 

472 

2.  On.a  covenant  upon  afTignment  of 
debts,  not  to  do  any  ac^  or  thing 
whereby  the  plaintiff  fliould  be  hin- 
dered from  receiving  the  faid  debts, 
.  Qk.  whether  a  breach  *'  that  he  re^ 
leafed  one  J.  S.  fp  much  n^pney  due 
and  owing  tO|  &c.  be  wcU.affigned, 
•^  -"Vo|b.'II, 


without  (hewing  how  the  releafe  wag 
made  — .  -*•  4x7 

3.  If  the  grantee  of  a  rent  charge  co- 
venant *'  for  liim,  his  heirs  and  ex- 
ecutors, topay^''  &:c.  an  aftion  of  co- 
vcnant  lies  againft  the  executor  for 
rent  accruing  ai:^.-  ti:e  death  of  the 
grantee,  altnough  tlie  grantee  had 
entered  purluant  to  a  ci**ufe  in  the 
deed,  for  rent  arrtar  previous  to  the 
death  of  the  grantee  —  333 

4.  A  covenant  to  pay  money  at  a  fu- 
ture day  is  difchar^  by  a  rdcafe  of 
"all  debts,  dues,  adions,  caufes  of 
action,  obligations,  and  writings 
obligatory,"  n.ade  before  the  day  of 
payment       —  -^    ^q 

5.  On  a  covenant  "for  quiet  enjoyment 
free  from  all  lawful  interruption,"  a 
breach  affigned  that  the  defendant 
"  claiming  title  and  lawful  right  un- 
der A.  B.  entered,  &c."  is  fufhcient; 
for  it  is  not  a  breach  from  the  a^  of 
a  fir  anger  ^  but  of  the  covenantor  him- 
felf  —  _  426 

6.  On  a  covenant  to  have  rent,  Queere, 
if  dating  thst  the  defendant  chjiru^cd 
and  hindered  the  receiving  of  it  is 
fulficient  —  —     75 

7.  A  covenant  to  pay  rent  at  Ckiftmai 
and  AVidfummer^  or  within  fourteen 
days  after,  is  not  broken  by  non-pay- 
ment on  CItriJimas  day  —     7  7 

8.  A  Icdee  is  liable  on  a  covenant  to 
repair,  although  the  houfe  is  burned 
down  —  —  402 

9.  An  action  of  covenant  for  non-re- 
pair, brought  by  an  ajfignee  of  the  re- 
verjion  againft  ///-'  lej/ec^  muft  be  laid 
in  the  county  where  the  eftate  is  (itu- 
ated  —  —  2co 

10.  The  court  will  grant  a  new  urit 
rf  enquiry  in  an  action  of  covenant, 
if  it  appear  that  the  damages  given 
are  greatly  inferior  to  the  eftimate 
proved  in  evidence  _  o^i 

11.  If  A.  grants  a  Icafe  for  years  to  B. 
and  C.who  covenant,  for  themfelves 
and  their  aflign?,  to  pay  the  rent  to 
A.  and  his    afTignr,    according  to 

.    the  refers  ation,  and  B.  with  the  con- 

fent  of  A.  afCgns  the  remaii.dcr  of 

'  his  inter^ft  in  the  tcnu  to  C.  and  af- 

Mm  tcrwards 


INDEX. 


tarwards  aiTigns  his  reverfam  to  D. 
D.  as  ajjigiiee  rf  the  reverfiyn^  may 
maintain  covenant  againtt  fi.  for 
rent  accracd  after  the  allignment  of 
his  intereu  in  the  terin  to  C.;  tor  no 
aft  of  the  leffec  can"*3iftl  -arge  him  or 
or  his  ailigns  from  the  fpccia!  ccvr- 
noMt^  of  which  the  ajfignce  ff  the  re- 
verfiou  fliali  liave  advantage,  by  the 
llatute  32  Hen.  8.  c.  34      —  134 

COVENANT  h  flandfei/cJ, 

I.  If  a  man,  with  intent  toprcfcrve 
his  eftate  in  his  name  and  blood,  co* ! 
venant  to  (hind  feifed  to  the  ufc  j 
of   himfelf  for  life,  and,  after  hi>  1 
deceafe,    to    t!ie   ufe    of   Etkvaril\ 
bis  firft  fon  for  life,  and  the  heirs 
male  of  fiich  firit  fon,  and  in  de- 
fault of  fuch  iflue  to  the  ufe  of  the 
fecond  fon  of   Edrxard^    and  the 
hoirs  male  of  fuch  fecond  fon,  &c. 
and  fo  feverally  and  refpeftively  to 
all  and  fingular  the  heirs  male  o/the 
body    oi    Edward'^  Ed^'or  J   takes 
only  an  eftate  for  life  —       7 

COURTS. 
See  Admiralty,  InfMcr  Courts,  ByeLarxs. 

COURTS  ECCLESIASTICAL. 

1.  A  libel  may  be  inftituted  in  the  fpi- 
ritual  court  for  calling  a  woman 
**-^vi9rr"  —  —     ^5 

ft.  A  prohibition  will  not  lie  after  (cw- 
tence  in  the  fiwitual  court,  if  they 
have  jurlfdiftion  of  the  caufc        2  5 

3.  A  prohibition  lies  if  the  fpiritual 
court  rrfufe  a  plea  to  the  jurifdic^ion, 
or  proceed  in  a  libel  for  a  legacy  to 
be  paid  out  of  lands  — '  ^o 

4.  If  a  copy  of  the  at  ticks  be  denied 
by  the  court  of  arches,  a  prohibi 
ton  lies  as  well  as  when  the copv  of 
a  lihfl  is  denied  —        —  j  j  ; 

5.  TJjcarchbifliop  of  Canterbury  may 
fit  «i<  judge  in  the  court  oi  arche'. 
and  therefore  he  cannot  fue  in  the 
fpkitual  court  for  books  bequeathed 
to  the  library  of  his  palace  at  Lam- 
beth, although  he  is  only,  in  fuch 
cafeyatruftee         —        •—  146 

4 


6.  The  fpiritual  courts  are  tbe  iii^s 
courts  —  —  397 

CUSTOM. 

z.  If  a  corpiaration  be  plaintiflT  m  an 
aiflion  to  try  the  validity  of  a  cuf* 
torn  impofing  a  toll  od  ail  goods  im- 
ported coaftwife,  the  freemen  of  the 
city  may  be  examined  as  wicnefles 
for  the  defendants       — •      —146 

a.  If  a  freeman  of  Loitdam  die  inteftate^ 
the  third  part  of  his  efTeds,  given  to 
his  adminiihator  by  the  culUmi  of 
that  city,  ftiall  be  diftributed  accord- 
ing to  the  ftatute  of  diftnbutions 

»7S 

3.  The  cuftom  of  London,  that  the 
third  part  o£  the  elFefb  of  aui  intcf- 
tate  freeman  ftiall  go  to  hb  admini- 
ftrator,  is  good,  although  an  admi- 
niftrator  was  conftituted  by  31 
Kdw.  3.  c.  I  r .  and  fo  within  droe  of 
legal  memory        —  —  176 

4.  If  a  freeman  of  London  die  intef- 
tate,  leaving  a  wife  and  one  chiki, 
the  cuftom  is,  that  one  part  of  his  ef- 
fit ^s  ftiall  go  to  the  wife,  anothor  to 
the  child,  and  the  third  to  the  ad- 
miniftrator        —      —176,  mnis. 

5.  But  now,  by  i  Jac.  a.  c.  i  y.C  8. the 
adminiftrator's  third  part  (hall  be 
diftributed  according  to  22  and  23 
Car.  2.  c.  io.  —  176,  mais. 

DAMAGES. 

1,  Qir.  Whether  a  verdict  given  for 
100/.  damages,  and  6j/.  cofts,  and 
judgment  to  recover  hb  dam^es 
aforefaid  to  100/.  and  loL  de  iane- 
fhcntOy  be  good  —  _     ^5 

2.  On  a  verdi6t  for  100/  damages^ 
and  6  d,  cofts,  a  judgment  entered, 
qurd  recufuret  damna  ad  centkm  librasy 
tt  pro  incremenf  10/.  without  tak- 
ing notice  of  6</.  cufit^   fcems  bad 

Ste  Cost  %  amd  lHQ$\%t. 

DEBT. 

1.  Tn  debt  againft  an  executor,  if  a  J^ 

vaftmdt  be  retumed)  and  there  be 

judgment 


index:. 


^ ^Jittit  Jt  horns  frtfrihy  he  may 

be  held  to  fpecial  bail  in  an  action 
on  the  judgment       —       ^^    S^ 

A.  A  declaration  in  debt  on  a  penal 
ilatute,  quod  cum^  ZcQ.  is  bad  2  7 

5*  Pleadings  in  an  a^kion  of  debt  on 
bond,  dven  to  the  mailer  and  war- 

.  dens  of  the  company  of  tofkrs^  in 
Exeter^  not  to  exercife  the  iaid  tiade 
in  the  fsud  city  otherwife  than  as  a 
journeyman  —  —  346 

4.  In  debt  for  rent  on  a  leafe  of  eopy^ 
hoU  zxAfreMd  lands,  if  the  defend- 
ant  plead  ^^eviaiott  from  all  the  lands" 
in  bar,  and  the  plaintiff  reply,  that 
*^  another  perfon  was  fcifed  of  the 
freehold,"  and  traverfe  the  feiiin  al- 
ledged  in  the  plea,  a  general  verJiff 
for  the  plaintiff  is  good         —  399 

5.  Debt  for  recufancy  —  179 

6.  Debt  for  non-conformity  238,  331 

7*  An  action  of  debt  will  not  lie  by 
one  tenmit  in  eommm  for  hb  portion 
of  the  rent  —  —  446 

8.  Debt  lies  againft  an  officer  for  re- 
fiifing  to  take  the  oaths        —  475 

DECLARATION. 

|.  If  there  be  a  fault  in  a  declaration, 
on  which  the  pl^ntiff  mufl  be  non- 
fuited,  and  the  defendant,  taking  no- 
tice of  it,  prepares  no  defence  for  the 
trial,  and  the  plaintiff  amends  his 
declaration  without  a  rule  for  fo  do- 
ing, and  fo  furprifes  the  defendant, 
and  gets  a  verai£t,  the  court  will 
grant  a  new  trial        -*-        —  xjj 

a.  On  a  quantum  meruit  brought  by  a 
furgeon  for  a  cure,  the  court  will  not 
give  leave  to  (Irike  fo  much  out  of 
the  declaration,  and  the  plaintiff  to 
proceed  for  the  reff^  at  the  peril  of 
cofts  —  —  183 

3.  But  the  court  will  do  it  where  the 
damages  are  certain,  and  the  action 
in  nature  of  a  ^^/ or  fWrit^         183 

4^  A  declaration  cannot  be  amended 
after  iffue  joined        —        —  183 

J.  A  declaration  in  trover,  for  **  feven 
pietcs  of  linen  cloth|"  is  bad }.  for  ar 


pieee  is  not  dcfcnptive  of  a  known 
quantitv,  and  therefore  it  ihould  have 
added  the  number  oi yards  they  con- 
tained —  —  433 

6.  Declaradon  in  trefpafs  for  taking 
feveral  goods,  and,  as  to  fome  S. 
them,  no  property  laid  in  the  plain- 
tiff, Qir.  whether  on  a  general  de- 
murrer judgment  can  be  given  for 
that  part  which  is  welllaid   —103 

7.  A  declaration  beginning  in  cvoenant^ 
and  ending  in  cafe^  is  bad  348 

8.  A  declaration  on  a  promife,  in  coti- 
(ideration  that  the  plaintiff  would  dii- 

:harge  a  third  perfon,  is  food,  with- 
out ihewing  how  the  dilcharge  was 
—  27,  28 


out  iliewuig 
given 


9.  A  declaration  in  affumpjbs  upon  an 
implied  pnmifey  is  good,  although  the 
words  **  ^f  amfideratim  theref^  be 
omitted  — •  *—  t8o 

10.  A  declaration  in  an  a^on  on  th# 
cafe,  with  a  ifiod  cum^  is  fufficientty* 
direft  and  pofitive,  but  not  in  an 
a6tion  of  trefpais  iri  et  arms        1 86 

11.  Same  point  —         -^  x8t 

12.  Samepoliit  -*«  a*  291 

13.  Same  point  «^         «—  448 

14.  A  declaration  on  a  bill  of  exchange^ 
agaiiifl  the  dravcrr^  mufl  (late  that  it 
was  tendered  to  the  tkcephfty 
he  refoied  to  accept  it 

DEER-STEALIN 

1.  An  indi^ment  for  bteaking  and 
entering  a  pork,  and  for  hunting 
and  killing  fallow  deeri  concluding 
centra  formam  Jtatuti^  is  good,  al- 
though the  (latute  mentions  only 
hunting  and  killing  the  deer,  but 
lays  nothing  as  to  breaking  the  park 

45J 

2.  A  record  returned  by  certimart^  of 
a  conviclion  on  the  ilatute  1 3  Car.  2. 
€.  xo.  for  hunting  deer  ij^  a  park. 

489 

3.  A  cc^nvidion  on  13  Car.  «•  c.  lo. 
ixlamiing6tex^  is  good|  although  if 
alfo  ilate  that  the  pairk  waaif«b  496 

4*  Qm  vonsdfiion  for  iuuitiiMMiftrt 
Km9  u»ia^ 
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fbting  tiiat  A.  bunted  QctT^  and 
broke  the  park,  cttVAki/  ra^'?*/  rf.--!/ 
roirr,  thofe  wor/*  (hJl  apply  to 
the  hamthig  as  well  as  to  the  hrtaiirg 

5.  Br  13  Car.  2.  c.  i.  e^^fy  pny"- 
w^  is  otit  on  the  p*t!rfutt.  urlxr.  ^ 
deer  is  unla  xfiiiiv  bunted,  is  iuble  :o 
the  penalty  —  —  4^0 

DEFENCE. 

I.  The  words  "  v^t  et  difer.d':t  t:« 
**  ei  imimriam  4futtnd\  ^c,"*  ir^ke  a 

full  tUfencf ;  and  afrcT  luch  defence, 
a  defendant  cannot  plead  aitla-xry  \i\ 
diiability  of  the  plamtiif,  although  a 

Jpecud  impatience  has  been  given  to 
him  —  —  444 

9.  In  debt  upon  an  efcape  after  execu- 
tion, tlie  defend:: nt  ap::eared,  ct  de- 
fendit  ^im  ct  injuriam  quanJo^  ^c,  tl:c 
court  hdd  this  was  not  a  fiill  defence 

4-1 5, !»///. 

3.  But  fee  Trundal  v.  Trowell,  corjra 

^  4  ;,.-/€/:/. 

4*  In  ail  c:!:  ton*  plc?s,  except  fuch  as 
go  to  the  innicicticn  of  the  court, 
dLjull  dcftncc  muft  be  vc.iAt 

445,  mih, 

DEMAND. 

f .  In  an  a£Vion  on  a  note  of  hrjid, 
made  payaMe  *'  three  months  aficr 
•'  the  pUinnfF  ff  all  derrarrcl  tl-.c 
•*  fame,"  a  d-irand  in  wriiincr,  I.*'t 
by  the  plaintiff's  attorney  at  the 
houfe  of  the  dtrfendant,  is  not  fi;f- 

.  li'jient ;  for  the  demand  ouglit  to  be 
perfonal        •—  '^  ^11 

DEMURRER. 

f .  A  de-rwrer  will  lie  to  a  challenge 
ol  the  cnrny^  cr  an  ijfue  may  be  taken 
Dn  tlie  f;;d  allcdged  —  422 

•  ...  * 

DEVASTAVIT. 

t.  Qn  a  fpccial  iflue,  the  defendant 
I  ?  n  n '  t  ]  lc3*d-  K  m  dt  vnfiavit  ad  vaLr. 
«s  t.x  pluinutf  lias  aUcdged,  without 


ia^'TTg  r^r:  sui^tam  imdeftrcdL  ;  ibr  if 
^iirr  V;re  v^z^cd,  ibc  pbinfiff"  flgJ 
I  clever  fo  iruch,  as  wcD  as  on  a 
^\t2.  oi  tJcTe  cd^hcfirm^^  t£ Mffaz'xx, 
fouod  to^.£rtoftfacdcbt      *- 447 

2.  It  :i  no  d^-x^i'vh  !n  an  cigcmoi  to 
iiay  2  debt  oii  0rj$le  aairoA^  befar  a 
bt':ddc:t^  of  which  be  bad  no  nonce 

DEVISE. 

1.  If  a  teibttor  devife  **  all  Ins  hnit 
^  to  A.  and  B.  hb  two  daiightEi% 
•*  and  their  fceirs,  equaCy  to  be  di- 
•*  vided  betwixt  their,  and  if  they 
**  die  without  ifluc,  then  to  fas  ne- 
^  phew,  and  the  heirs  nnle  of  his 
**  body,"  the  dau^ten  hare  lere- 
ral  eilates  tail  by  mcMCtics ;  but  on 
the  death  of  one  of  them  without  if- 
fue,  her  moiety  (hall  not  go  inune* 
diately  to  the  nephew,  but  fliall  fe- 
main  with  the  furviving  (bvgbier 
by  way  of  crofc  rciraindcr   —  156 

2.  A.  liaving  afii  and  agrcndfiM^  brA 
of  the  name  of  Ribert^  deciles  lands 
*'  to  his  fon  R^bcrt^  and  his  hare;** 
RU'crt  the  fon  dies  in  the  lifie-time  of 
the  tcfator.  The  teibtor  afterwanis 
republiflied  his  will,  and,  amzmo  trf- 
tiinaL  declared  that  Rohcrt  his^«u^ 

f.ii  fuould  have  the  lands  which  were 
given  by  the  will  to  Robert  hisjbs. 
Tht;  grandson  camiot  take  the 
l^uds  thus  de\'ifed,  for  by  the  death 
cf  thvjon  th.e  devife  to  liim  was  void, 
and  tr.ercfore  could  not  be  revived 
to  the  giamlfvi  by  the panl dcclara^ 
/;.«  of  the  teilitor  —    64 

3.  A  man  having  bnds  of/".  10  a  year 
in  pofTcifion,  and  of  £,  30  a  year  in 
reveriicn,  expedant  on  an  ellate  for 
life,  bequeatlis  j^.  i  So  in  different 
le^cics,  to  be  paid  oat  of  his  lands 
within  two  years  after  his  deceaie, 
and  devifes  his  lands  gener:illy,  with- 
out any  limitation  of  eftate,  to  hit 
nephew. — The  nephew  takes  an 
efrate  tnfec^  not  on  cor:dition  that  he 
p?ys  the  legacies  within  the  two 
years,  but  irttruji  to  pay  them    -  37 

4.  If  a  tdlator  devife  thus :  **  I  devife 
**  n.y  lands  to  n.y  wile  for  life,  and 

**  atter 
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•*  after  her  death  the  fame  fliall  re- 
**  main  to  my  iflue;**  and  it  appear 
tliat  he  had  two  foiis  and  two 
^da\ighters,  the  remainder  is  void  for 
its  uncertainty  —    37,  riotis, 

5.  If  a  tedator  .be  fcifcd  of  divers 
lands  in  three  difi^crenc  places,  and 
tlie  lands  in  one  of  the  places  are 
lands  mortgaged  to  him  and  for- 
feited, a  devife  of  "  all  his  goods, 
*•  chattels,  leafes,  eftate s,  mortgages, 
**  debts,  &:c."  will  not  pafs  tz/ivr  in 
the  mortgaged  premilTes      37,  noth, 

6.  A  devife  to  A.  conditionally,  that 
he  (hall  allow  to  the  fon  of  the  tef- 
tator  *'  meat,  drink,  apparel,  wafli- 
**  ing,  and  lodging,  durin;^  his  na- 
"  tural  life,*'  conveys  to  A.  an  eftate 
in  fee  —  —    49 

7^  A  devife  of  "  all  other  my  eftate, 
"  of  what  nature  foever,  to  my  wife 
*'  Joatty  whom  I  make  my  execu- 
•*  tor,  to  pay  my  debts  and  legacies 

•    **  therewith,"  paftes  the  inheritance 

396 

8.  On  a  devife  "  to  A.  ^or  life,  with 
"  remainder  to  her  fons  fuccelfively, 
*'  and  the  heirs  male  of  their  bo- 
"  die?,"  with  a  memorandum  in- 
dorfed  on  the  will,  ''  that  the  l;;id 
"  A.  fliall  not  ali,:n  the  faid  lands 
•*  from  the  heirs  male  of  her  body, 
**  bnt  that  upon  defoult  of  fuch  if- 
**  fue  it  ftiall  remain  to  B.  in  fee." 
—A.  (hall  have  an  ejlattfor  life  only, 
and  not  an  efiite  in  tad  by  implica- 
tion ;  for  the  nietmrandum  explains 
the  intention  of  the  tcftator     -  405 

9.  On  a  devife  **  to  my  wife  for  life, 
♦'  if  (lie  do  not  marry,  and  if  (lie  do 
**  marry,  then  to  my  fon  and  the 
"  heirs  of  his  body,"  the  remainder 
is  not  contingent,  but  vefts  in  the 
fon  to  take  effect  in  poffrjion  upon 
the  death  or  marriage  of  his  mother 

|0.  If  a  devife  be  made  to  a  widow 

.    for  lifie,  provided  (he  do  not  marr>s 

it  (liall  be  conftdered  merely  in  tcno- 

r^rtj  except  there  be  a  devife  over 

immeHately  —     153,  notis, 

J  I,  Therefore,  under  a  devife  "to  a 
••  wife  for  life,  providcvl  (he  remain 


"  a  widow,  but  in  cafe  (he  marries 
"  a  fecond  hufband,  then  to  J.  S. 
"  wlien  he  (liall  attain  his  age  of 
**  twenty-  three  years,"  the  wife  (haU 
take  an  abfolute  eftate  until  J.  S.  is 
twenty -three  years  of  age,  although 
(he  marry  before         — .  i  jj,  mtis. 

DELAPIDATIONS. 

r.  A  fuit  lies  in. the  fpiritual  court  for 
delapidations  fuffered  before  a  gene* 
ral  pardon,  for  the  pardon  does  not 
difcharge  the  fuit  for  the  civil  in* 
jury        '      —  —  421 

DISTRESS. 

1.  The  t'ols  of  a  cooper,  and  the 
ulcnfils  in  trade  of  any  other  trader 
or  HRchanic,  may  be  diftrained  for 
non-paymc-nt  of  the  poors  rate ;  for 
the  43  Eliz.  c.  2.  havmg  directed 
goods  diftrained  for  non-payment 
of  the  poors  rate  to  ht  foUy  the 
protcclion  which  utenHls  in  trade 
were  under  by  the  co^nmon  law, 
where  goods  fo  taken  could  only  he 
kept  as  a  pledge^  is  removed    -  127 

2.  Btjfts  of  the  plough  msiy  be  diftrained 
for  non-payment  of  the  poors  rate 

127,  mtism 

3.  JFeariftg  apparel^  or  any  other  of  the 
articles  which  were  prote^ed  from 
diftrefs  by  the  common  law,  may  be 
diftrained  for  rent  in  arrear;  becaufe 
the  ftatute  2  Will.  &  Mary,  c.  c. 
has  piven  the  dKbainer  power  tojeli 
them         —  —  127,  notis, 

4.  But  if  beafs  of  the  plough^  or  Htcnjils 
in  trade^  be  in  a<5tual  uTe,  they  caa- 
not,  while  fo  in  ufe,  be  diftrained 

127,  ims^ 

5.  And  fuch  articles  ought  not  to-be 
di(h^ined,  if  there  are  other  articles 
of  fufficient  value  on  the  premifTes 

127,  m//V. 

DISTRIBUTION. 

I.  The  third  part  of  the  effects  of  ah 

inteftate  fixcnian,  given  by  the  cuf- 

M  |n  3  torn 
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torn  of  London  to  hkadminifhrators, 
ihall  now  he  divided  according  to 
thcftatutcofdiftributions    *^  175 

t*  If  a  Ton  die  inteflate  in  the  life-time 
of  his  fetheri  and  the  father  re- 
nounces, and  adminiftration  is  grant- 
ed to  a  brother  of  the  inteftate,  ffr^^ 
whether  his  fifler  (hail  have  diftribu- 
tion  —  —  »$5 

).  Diflribution  under  22  &  as  Car.  2. 
c.  10.  fliall  only  extend  to  brothers 
and  fillers  children  of  the  inteflate 

286 

4.  If  a  man  die  inteflate,  leaving  no 
wife  and  only  one  child,  who  obtains 
letters  of  adminidration  to  his  fa- 
ther, and  then  dies  inteflate,  under 
age,  and  letters  of  adminiftrat'on  de 
imus  tfoft  of  the  father  arc  granted  to 
the  next  of  kin  to  the  for,  the  court 
will  not  prohibit  the  commons  from 
irevoking  their  letters,  and  granting 
fuch  adminiflration  to  the  next  of 
kin  to  the  fiither  —  408 

DOLBEN, 
I.  Sir  WyUam  DMfM  difcharged  ^85 

DOWER, 

I ,  In  dower,  if  the  petit  cape  ifTue  for  a 
third  part  of  g  manor,  and  a  third 
part  oi  the  moiety  of  the  other  lands 
of  whiph  the  demandant  was  en- 
dowed, and  the  (lieriff  return,  that 
by  virtue  of  this  writ  he  has  feized 
*'  a  third  part  of  the  tenements 
**  within  fpecified,"  the  word /peci- 
fkd  fhall  refer  to  the  third pau^  and 
not  to  $etienunts  —     62 

$.  In  dower,  if  the  tenant  be  an  ipfant, 
and  appear  by  attorney,  the  judgment 
will  be  erroneous  —  168 

3.  An  infant  is  not  eflopp^  from  re- 
Verfmg  a  Judgment  in  dower  by  af- 
figning  error  by  attorney,  although 
it  appear  on  the  record  that  he  was 
au  mfiant  when  the  writ  of  error  was 
broMght  -^  —  168 

4.  In  dower  for  lands  lying  in  B.  if 
error  be  afligned  that  the  tenant  was 
v\  infant  at  A*  and  appeared  by  at- 


torney, an  iffij^  taken  on  the  non* 
age  is  well  tried  in  the  ^owaXy  of  A . 

168 

5.  But  infancy  in  dower  (hall  be  tried 
where  the  land  lies  -«  i6j 

6.  The  widow  of  a  copyliolder  en- 
titled to  dower  cannot  bring  (^6t« 
ment  for  a  third  part,  until  dower  be 
afligned  in  the  manor  court,  unlefs 
by  cuflom  of  the  manor       *—  185 

DURESS. 
I.  Pleaded^    See  page     —  347,  348 

ELEGIT. 

!•  An  elegit  J  but  not  z  fieri facisa^  may 
be  Tued  out  on  a  judgment  above  a 
year  fbnding,  without  zfcirefaciMs\ 
for  on  an  el^t  continuances  are  en- 
tered all  along  from  the  judgment 

feRROR. 

1.  Several  erron  affigned  on  )» judg- 
ment in  dower,  and  over->ruledf 

62.  169 

2.  A  writ  of  error,  on  a  judgment  a- 
gainfl  the  principal,  b  v^  Juperfedeat 
of  proceedings  againfl  the  bail  -  8; 

3.  The  court  will,  in  general,  flay  the 
proceedings  againfl  the  bail,  pending 
a  writ  of  eiTor^  on  the  iudgment 
againfl  the  principal,  unlefs  the  writ 
of  error  is  brought  merely  iot  delay 

85,  mtii, 

4.  If  a  capias  is  returnable  againfl  the 
principKai  on  a  particular  day,  before 
which  a  writ  of  error  is  allowed  and 
ferved,  it  operates  as  z/t^fideaM  to 
any  proceedings  againft  the  bail,  al^ 
though  the  capias  has  lain  four  dan 
in  the  office,  before  the  alk>wance  (^ 
the  ymi  of  error         -—    85,  mis. 

5.  A  writ  of  error,  cm-asm  Wd,  on  a 
judgment  of  ejeftment  in  IrtUotd^ 
was  no/uperjedeas  to  the  execution 

98 

6.  But  \3f  23  Geo*  3,  c  53,  tiie  writ 

of 
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of  error  on  judgrncnt  in  the  courts  oi 
Ireland  is  aboUdied        -^  98,  mfii. 

ESCAPE. 

r.  In  an  a6tion  on  the  cafe  againft  the 
marihal  of  the  King's  Bench,  for  the 
efcape  of  a  prifoner,  removed  by  /uj- 
hens  corpus  from  the  Fleet,  if  the  decla- 
ration ftate  that "  by  virtue  of  a  writ 
of  habeas  ecrtui  (Jiirecled  to  the  v/ar- 
den  of  the  Fleet;  he  was  indue  man- 
ner  committed  to  the  King's  Bench/* 
it  is  bad  for  repugnancy        —     17 

2.  It  is  not  an  efcape  for  a  prifoner  in 
execution  to  go  abroad,  by  virtue 
of  a  haheas  corpus  out  of  chancer)^, 
called  a  day  ivrit^  provided  he  be 
attended  by  a  keeper  —  29^ 

3.  But  if  a  prifoner  in  execution  go 
abroad  under  colour  of  a  elay  vjrst\ 
and  without  a  keeper,  it  is  an  efcape 

299 

4.  The  marftial  of  the  King's  Bench, 
while  the  office  was  held  by  inherit- 
ance, was  not  liable  for  an  efcape 
fuffered  by  his  deputy  —  308 

5.  But,  by  8  and  9  Will.  3.  c.  27. 
the  perron  to  wbcrni  the  inheritance 
belonged  was  made  liable  for  efcape> 

308  notis. 

6.  A  declaration  on  an,  efcape  from 
M^  Comptny  although  no  contifmancer 
areftated  —  —  4^4 

EVIDENCE. 

I.  In  what  cafes  evidence  of  the  con- 
feffion,  or  acknowledgment  of  a  debt 
will  avoid  the  iiatute  of  limitation) 

126 

Z.  InejeAment,paymentof  thcrentta 
the  leflbr,or  to  any  perfon  for  his  ufe, 
ib  fufficient  evidence  of  the  pbintifF  ^s 
title,  if  the  defendant  has  no  other 
title  than  poflcffion  —  127 

3.  A  fine  \nth  prochmatioos,  when 
given  in  evidence,  ought  to  have  tht^ 
proclamation  indorfed  on  it       .127 

4»  On  an  ilTue  whether  the  defendaiit 
,  has  gommittcd  a  devafiavit^  an  in- 


ventorv,  though  not  exhibited  by 
the  defendant,  but  by  commiflioners 
on  a  commiflion  out  of  the  fpiritual 
court,  is  good  evidence        —  16^ 

{.  If  an  adminifhntor  do  not  exhibit 
an  inventory,  it  fliall  be  taken  ^r^ 
con/c/ft  that  he  has  alTets         —  1 6  3 

6.  If  a  witnefs  be  to  teftify  what  ano- 
ther, now  dead,  faid  at  a  former  trial, 
upon  oath,  the  record  of  that  trial 
muft  be  produced,  or  elfe  fuch  evi- 
dence is  not  to  be  admitted  —  163 

7.  A  former  verdift  cannot  be  given 
in  evidence  on  a  new  trial  255 

EXECUTION. 

X.  An  a<flion  of  debt  lies  againft  a 
fheriff  for  money  leyied  on  ayferi 
faciasy  although  the  writ  is  not  re* 
turned  —  i.    y^ 

2.  Same  point  — »  <^  281 

3.  The  ftatute  of  limitation  cannot  be 
pleaded  to  debt  againft  a  fheriff  for 
money  taken  in  execution  79 

4.  The  fheriff  may  take  mone;^  in  exe- 
cution under  a  writ  of  levari  facias 
de  bonis  et  catallis  of  the  defendant 

166 

$.  Payment  of  the  debt  and  cofh  to  the 
fheriff,  on  taking  a  defendant  in  e\e* 
cution  under  a  capias  ad  fatUtacicn^ 
du/ftydots  not  difcharge  tlie  judgment 

139 

6.  If  an  execution  be  levied  before  the 
judgment  b  fiened,  although  after 
the  ftrft  day  of  tne  term  to  which  the 
judgment  relates,  and  after  the  te/fe 
of  the  fieri  facias^  the  execution  is 
void  —  —  494: 

7.  If  a  fheriff,  on  a  fieri  facfas^  fell  a 
leafe,  he  cannot  put  the  leilee  out  of 
poffedion,  but  the  vendee  mufl  bring 
an  ejectment  to  obtain  the  poflef&on 

8s 

8.  The  fheriff  cannot  fell  soods  levied 
under  a  fieri  facias  if  the  debt  and 
coftsare  tendered  to  him;  and  if  on 
the  venditioni  exponas  he  values  them 
at  more  than  they  art  wortfai  he  fhall 

Mm4  take 
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take  them  hi'i^felf,  but  he  may  retun^ 
tliat  he  had  fold  the  p^oods  and  paid 
over  the  money,  or,  if  they  are  not 
fold,  that  they  remain  in  his  harid?> 
for  want  of  buyers  —     87 

9.  The  (heriff  n-ay  break  open  out- 
ward doors  to  execute  a  capias  utla- 
frntunty  and  inner  doors  to  execute  a 
fieri  facias  —  —     87 

10.  Pi  fieri  facias  delivered  to  the  (he* 
rifF,  and  executed  after  the  defend- 
ant's death,  although  it  did  not  bear 
tefie  before,  is  good,  notwitliftandinj^ 
39  Car.  2.  c.  3.        — '        —  4S6 

11.  Execution  by  ek^it  may  be  taken 
out  on  an  old  judj!;mcnt,  without 
{\i\Ti^oy^X.^fc'trtft:cias  —  235 

EXECUTORS. 

I.  To  an  action  of  debt  on  bond  a^infl 
an  executor,  he  may  plead  a  judg- 
ment recovered  on  a  finiple  contra<f>, 
averring  that  he  haJ  no  notice  of 
the  bond  —  —  492 

S.  But  he  cannot  plead  fuch  a  plea  if 
he  had  notice  of  the  bond  292,  notis. 

3.  An  executor  to  an  a^ ion  <f  d*bt 
on  bond  pleaded  a  judgment  con- 
feffed  on  the  preceding  day  in  a  fim  • 
pie  contracfl  debt,  an'!  the  plea  wa^ 
held  bad,  becaufe  it  did  not  aver  that 
it  was  without  notice  of  the  plain- 
tiff's demand  —  292,  noiis. 

EXPOSITION  of  WORDS. 

7.  An  indi^ment  charging  words  to 
have  been  fpoken  in  audUu  leigccrum^ 
15  good  —  —  209 

Up  The  caption  of  an  indiflment  found 
at  (ef&oDS,  (ly ling  the  jufUces  cu/!o' 
gLs  pacis^  is  good       —        —2:0 

3.  The  court  will  not  (ftiiifh  an  indift- 
mcnt  fpr  felfe  Latin  if  explained  by 


an  mig.tce  -— 


—  217 


^  In  what  cafe  the  worI  ad  fliall  have 
theiamceifedas<i///>^f«/*  89 

j.  A  verdi^fl  finding  a  defendant  guilty  1 
"  ^/'^^-"^l"  is  good,    although 


there  is  no  fuch  word  e;thcr  111  law 
or  grammar  Latin  —       J 

6.  If  a  priit  cape  ilTue  for  the  thinl  pan 
rf  a  manor,  and  a  third  part  of  the 
moiety  of  other  lends,  and  the  fheritf 
returns  that  he  has  feized  a  third  part 
of  the  teneir  ents  \y!\\kax\  fpec'tfied^  the 
wcrd  '*  fpecificd"  (hall  relate  to  the 
*'  third  part,"  and  not  to  •'tenements'' 

6i 

7.  The  word  "  pried"  cannot  by  an 
innuentlo  be  made  to  mean  **  popifh 
prieft"  —  —  305 

8.  An  iiidi<5>ment  for  treafon  forpreach- 
ing  thefe  words,  "  We  have  had 
two  wicked  kings,"  innuendo 
Charles  the  Firft  and  Charles  the  Se^ 
COTttl^   "but   if  we"    INNUENDO    tl:e 

pccple  "  ftand  to  our  principks,  we 
fliall  beat  our  enemies,"  innuendo 
the  kifi^  and  his  leyal  Jkhje^s^  b  bad; 
for  as  the  words,  difcharged  of  the 
itiKuemios^  do  not  import  treafonable 
intention,  they  cannot  be  rendered 
treafonable  by  the  inmi^ndos  41^ 

9.  In  an  indelntatMs  affumffit^  if  it  be 
well  alledged  that  the  defendant 
was  indebted  to  the  plainrilf,  the 
law  will  imply  that  the  promife  to 
pay  was  in  ctn^cratitm  of  the  debt, 
although  the  words  in  cMfielcratioae 
iiiJe  be  omitttd         —         ...  180 

10.  A  ^Tc{cxv^\on  m  qucdam  mr/JImagi* 
five  teiicmcnto  antitpt^  is  good  96 

II  A  prefcription  for  all  bcafts  levant 
ct  ccucJuznt  upon  a  mfjfuagf  is  good ; 
for  a  mejfuage  (hall  be  intenoed  to 
have  land  annexed  to  it        —  248 

12.  Averdia  finding  an  affmm^t  in 
manner  and  form  as  alledged,  with- 
out faying /)rw/,  is  bad  —     93 

[3.  When  an  admin ifhator  brii^  a 
fcire  facias  on  a  judgment  recovcnd 
by  himfelf,  he  need  not  come  with  ;i 
profert  hie  in  curia         —       — .  ^^^ 

14.  In  what  cafes  a  declaradon  n-ith 
a  qucd  cum  is  good 

a.7,  180,  a47>  ^94, 447 

I  J,  In  what  fenfe  the  worilri^cwhAfJB 
emfuetudinem"*  Ihall  be  taken        1 3 1 
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16.  The  word  *' toll"  includes  (tallage, 
piccagc,  &c.  —         —     34 

2  7.  The  word  "  toftum'*  does  not  fig- 
nify  a  chife^  but  the  ground  whereon 
a  h::ufe  formerly  flood  ^—     93 

tZ.  To  fay  "  You  are  no  Hanis^  and 
have  none  of  the  blood  of  the  Harrises 
in  you/'  does  not  imply  that  the 
party  fpokento  is,  or  called,  a  bafiaul 

95 

EXTENT. 

1.  An  (xteru  in  aid  is  bound  by  a  pre- 
vious aliignment  of  the  debtor's  goods 
und^r  a  commiflion  of  bankrupt, 
but  not  by  iflTuing  the  commiflion 
only  —  —  480 

FALSE  IMPRISONMENT. 

X.  An  a^ion  of  falfe  imprifonment 
will  not  lie  againft  the  gaoler  of  a 
liberty,  for  detaining  a  prifoner  com- 
mitted to  his  cuftody  under  a  war- 
rant from  the  bailiff,  although  the 
arreft  was  made  out  of  the  bailiff's 
jurifdiAion  —  —  149 

».  Falfe  imprifonment  will  not  lie 
againfl  a  gaoler  for  detaining  a  [ai- 
foncr  under  a  legal  warrant,  although 
the  arreil  was  illegally  made        205 

3.  To  an  aftion  of  trefpafs  and  falfe 
imprifonment  for  non-payment  of  a 
fine,  if  the  defendant  jullify,  he  muft 
anfwer  the  fine        —  —  205 

FALSE    LATIN. 

I.  In  debt  on  bond,  if  the  obligation 
be  falfe  Latin,  the  declaration  ought 
to  b-j  good  and  true  Latin,  or  if  a  bond 
be  itii^inti^  the  declaratioji  fhould  be 
miginti  —  —  155 

a.  \vi2iiinfimui  computaffet  it  was  faid 
ittve/ttus  fuijfet  inftead  of  /»//,  and 
held  good  —  —  162 

3.  Scire  pojpt  inftead  ofpotuit  held  good 

180 

4.  A  bond  for  quiet  enjoyment  in  y»/«- 
cuigitU^Uhis^  bgood  •—  456 


5.  In  airaftion  ol  ajfwnpjtt  on  a  joint 
promife,  if  judgment  go  by  de&ult* 
and  the  defendants  plead  quodipfe  nm 
ajjumtjit  fn9.lo  et  forma^  ^c.  it  is  erro- 
ii(foiis,  for  it  ought  to  be  quod  ipfinm 
fl/fum/fa-ufU  — •  —  487 

FELO   DE    SE. 

I.  The  court  will  not  grant  a  melius  itt* 
(ptirendum  after  an  inquifition  fuper 
vifum  corporis  returned,  except  for 
corruption  in  the  coroner  x  99 

a.  A  coroner's  inquifition  of  fe»o  defi 
may  be  removed  into  the  Kin^^ 
Bench,  and  there  traverfed  199 

FELONS    GOODS. 

I.  If  A.  be  a  copyholder  for  life,  with 
remainder  to  B.  for  life,  **  to  com« 
mence  from  and  after  the  death  of 
A,  or  other  fooner  dcterminadon  of 
his  eflate,"  and  A.  is  attainted  of 
high  treafon,  the  copyhold  is  for* 
feited  to  the  lord        —        —  ijo 

FELONY. 

1.  To  fay  "  He  killed  a  man  on  board 
"  of  a  ihip,  and  if  he  had  not  bough 
"  it  off  for  a  piece  of  money  he  had 
*•  fulfered  for  it,"  is  a^ftionable;  for 
it  fliall  be  taken  that  the  lulling  im- 
puted to  him  was  ?i  felonious  killings 
as,otherwife,  he  could  not  fuflfer  for  it 

77 

2.  If  the  record  of  attainder  againfl  a 
perfon  attainted  in  any  county  be 
removed  by  certiorari  into  the  court 
of  King's  Bench,  the  court,  on  the 
prifbner's  being  brought  up  by  ha^ 
6eas  corpus^  may  award  his  execution 
in  the  county  m  which  the  court  fits 

Sir 

See  jifipeal. 

FENCES. 

1 .  Pleadings  on  a  writ  of  noSanter  25^ 

2.  A  m^anfer  will  lie  for  cuttmg  down 


timber  trees  — 


FEOFFMENTS^ 
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FEOFFMENTS- 

T.  If  a  feoffment  in  fee  be  made  to  the 
ufeofA,  and  B.  for  thcjr  lives,  re- 
inamder  to  the  ufe  of  the  fvril  fon 
of  B.  in  tail  male,  remainder  to  the 
heir  of  A.  a  releasb  made  by  B.  of 
all  her  right  and  eftate  to  A.  and  his 
heirs,  docs  not  dellroy  the  nntingmt 
rrmmntifr  to  the  firft  fon  of  B.  al- 
though the  rcleafe  is  made  before 
tuch  ion  is  bom        —        "-    9 ' 

«.  If  tenant  in  tall  d'fc'.nttnue  the  eftate 
by  making  a  feoifment  for  lite,  not 
warranted  by  the  ftatute  32  Hen.  8. 
c.  a8.  and  die  without  iiTue;  a  suk* 
RBNDEH  made  by  the  tenant  for 
fife  to  the  remainder  man  in  tail, 
will  not  purge  the  Mfctmtlnwnncr;  and 
therefore  he  cannot  bar  his  ifTiie  in 
tail  by  fuffering  a  common  recover)' 
w-th'fingle  voucher;  for  not  being 
rrmitted  to  his  cftate  in  tail  by  accept- 
ance of  the  furrender,  he  is  not  in 
poiTeflion ;  but  a  leafe  for  years  made 
by  fuch  remainder  man  in  tail,  to 
commence  after  the  grant  for  life, 
iholi  be  good  againfl  him  by  ejloppel 

343 

FIERI    FACIAS. 

1.  If  a  (heriff  on*  a  fieri  facias  fell  a 
leafe  of  a  houfe,  he  cannot  ouft  the 
tenant,  and  give  the  vendee  poflcf- 
fion  of  the  demifed  premiflTes ;  but 
the  vendee  muft  bnn^   eje6lment 

86 

a.  The  (heriff  cannot  fell  goods  levied 
under  a  fiai  facias^  if  the  dcot  and 
cofts  arc  tendered  to  him      —    87 

3.  h  fieri  facias  ^fXwtttA  to  the  (heriff, 
and  executed  after  the  defendant  s 
death,  though  it  bear  tefte  before,  is 
good,  notwirhftanding  the  29  Car.  a. 
c.  3.  —  —  486 

See  Executim^ 


FINE,  for  Offcncn. 

X.  If  a  perfon  come  into  the  court  of 
King's  Beach  to  receive  a  fi  le  upoa 


a  convi^on  of  a  nui^mce,  the  fine 
ought  not  to  be  inflicted  until  the 
nui(ance  be  removed,  and  he  has 
fued  out  a  cwftarc  facias  to  the  (he- 
riff,  and  obtained  the  return  of  a  cmt- 
fiat  that  it  is  reniored  -^    60 

3.  On  appearing  to  receive  judgment 
for  not  repairin|[  a  highwav,  a  ctr^ 
tificaie  hoax  two  jufHces  of  the  peace 
next  adjoining,  that  tke  way  is  re- 
paired, is  fiittcient  to  induce  the 
court  to  mttigite  the  fine     — «    60 

FINE,  rfZtmJs. 

1.  The  (latutes  4  Hen.  7.  c.  ^4.  and 
the  32  Hen.  8.  c.  36.  enable  a  te- 
nant in  tail  to  bar  all  hb  iJSie  by  a 
fine  with  proclamations  levied  pur* 
fuant  to  the  fiatute  4  Hen.  7.  c  24. 
for  they  are  fitvia  to  him  bodi  in 
^Aor/and  in  ejfaie\  but  fuch  a  fine 
levied  by  a  tenant  in  tail  of  hnds  of 
the  gift  of  the  croMm,  the  reverfion 
in  the  crown,  will  not  bar  the  iffue 
in  tail;  for  it  is  proteded  by  the 
(htutc  34  &  35  Hen.  8.  c.  20. 
though  by  a  private  a^  of  parlia* 
ment  it  be  limited  to  the  heirs  male 
of  the  family  in  a  different  manner 
from  that  in  which  it  had  been  li- 
mited by  the  letters  patent,  pro- 
vided the  alterations  are  all  within 
the  compafs  of  the  old  intail,  and 
the  reverfion  continued  in  the  crown 

104 

2.  On  a  writ  of  error  to  reverfe  a  fine, 
the  defendant  cannot  plead  that  very 
fine  and  non-claim  in  bar     —  i^ 

3.  In  what  cafes  the  court  of  Com- 
mon Pleas  will  vacate  a  fine  on  ac« 
count  of  the  in£mcy  or  coverture  of 
the  parties         — '  —  28a 


FOREIGN  ATTACHMENT- 

I.  •*  Foreign  attachment''  pleaded  to 
an  adVbn  of  debt  on  bond,  and  ex- 
ception taken,  that  it  did  not  appear 
that  the  debt  arofe  within  the  jorif* 
didion;  and  that  the  attachment 
was  made  before  the  time  in  which 

the 
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the  money  was  made  payable  by  the 
condition  of  the  bond  —  506 

See  Attachment. 

FITZHARRIS. 

1.  The  cafe  of  Fi/arftfm/,  who  pleaded 
an  mdiament  for  high  trealbii  in 
bar  to  an  irfornuuion  for  the  iame 
offence,  and  the  plea  held  bad    163 

FOREST. 

I.  A  prefcription  generally,  to  have 
common  m  a  foreft  at  all  times 
throughout  the  year,  is  sood,  with- 
out an  exception  of  the  fence  month 

zo 

%.  A  man  cannot  depafture  cattle  in 
a  foreft  without  a  fpecial  prefcrip- 
tion, nor  prefcribeto  have  common 
therein,  il  he  have  no  land  in  the 
foreft        —  —     10 

3.   A  venue  may  be  laid  in  a  foreft 

147 

FORGERY. 

1.  Agreeing  to  give  a  perfon  a  fum  of 
money  to  prove  a  deed  to  be  forged 
for  the  purpofe  of  obtaining  a  ver- 
dict, is  an  indi^bble  offence  — •    i 

2.  An  information  for  attempting  to 
fubcm  a  perfon  to  prove  a  deed 
to  be  falf  Jv  forged,  is  good,  al- 
though it  do  not  afledge  tluit  the  in- 
ftrument  forged  would,  if  true,  have 
been  a  legal  deed        —         —     i 

3.  Although  a  deed  be  really  forged, 
vet  the  parties  aife^ed  by  it  cannot 
legally  agree  with  a  pnvy  to  the 
forgery  to  give  him  lo  much  if  he 
will  appear  as  a  witneis,  and  prove 
h  to  be  forged        —  —    i 

4.  In  an  indictment  for  for£^^  a  i^^, 
it  is  fufficient  to  fay  that  it  was  a 
etttain  v;nting         —  —     I 

5.  An  indiament,  that  one  man  gave 
to  another  diifers  fums  ff  money  to 
prove  a  deed  to  be  forged,  is  fuffici* 
ently  certain        —  '—ft 

((^  Judgment  on  4  declaratioa  in  an 


action  on  the  cafe,  for  forging  aftid 
publidiing  an  order  of  the  court  of 
Chancer)',  and  charging,  in  another 
cpunt,  that  the  delendant,  on  the 
fame  day,  made  a  de^matory  pic- 
ture in  the  faid  ofxler,  is  gooid,  al^ 
though  intire  darnels  be  given ;  for 
the  forging  of  the  order  is  only  in- 
ducement, and  t^  orJer  and  UM 
therein  are  one  complicated  ad  31^ 

7.  On  an  indLflment  for  forging  a 
bond  **  whereby  A.  ifound  hinruelf 
•'  to  pay,"  it  fliall  be  intend^ 
"  jnn-/xfrting  that  A.  bound  himfelf 
**  to  pay"        —  —  47^ 

FRAUD. 

I.  If  a  fpecial  verdid  find  a  deed  of 
fettlcment  for  eighty  years,  with  fc- 
veral  other  limitations,  with  a  pro- 
vifo  of  revocation  as  to  all  the  ufes, 
fave  the  eighty  vears,  and  afterwards 
a  fale  to  the  defendant  without  reiro« 
cation  or  confent  of  truftees ;  qButre^ 
whether  this  be  a  fraudulent  con- 
veyance within  the  Ibitute  27  Eliz: 
c.  4.  —  —    46 

FREIGHT. 

I.  To  an  adion  of  covenant  for  non- 
payment of  fifeight  under  a  charter 
party,  the  defendant  may  plead  that 
the  goods  were  damaged  by  the  &ult 
of  the  uiafter,  and  that  by  the  cuf- 
tom  of  merchants  he  retained  the 
freight  in  (atis^n^tion  ..  15^ 

a.  Freight  is  the  mother  of  wages,  ^d 
thernore,  wherever  fieight  is  due, 
the  failon  may  claim  wages  -    283 

3.  If  a  fiiip  be  loft  before  it  come  to  a 
delivering  port,  no  freight,  and  of 
courfe  no  wa|;es,  are  due ;  but  if  a 
fliip  arrive  at  its  port,  and  be  after- 
wards loft  in  going  to  a  fecond 
place  of  doftinadon,  fieight  is  due 
for  the  eoods  delivered  at  the  firft 
port,  and  of  courfe  the  feamen  art 
entitled  to  wages  for  that  part  of  the 
▼oyage         —  —  %6% 

4.  Advance  nfonev  paid  before,  if  paid 
In  pan  of  freignt,  and  imncd  io  in 

the 
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the  charter  party,  although  the  fhip 
be  loft  before  it  come  to  a  deliver- 
ing port,  yet  wages  are  due  accord- 
ing to  the  proportion  of  freight  paid 
.  before ;  for  the  freighters  cannot 
.    have  their  money  —  283 

GAMING. 

f.  An  indebitatus  affiimpfj  lies  for  mo- 
ney won  at  play,  provided  the  game 
be  not  prohibited  by  the  ftatutes  of 
16  Car.  2.  c.  7.  and  9  Anne,  c.  14. 

82 

ft.  If  above'  a  hundred  pounds  be  loft 
upon  tick  at  one  fitting,  although  to 
feveral  perfons,  yet  it  is  void  by  the 
ftatute  16  Car.  2.  c.  7.  f.  3.  againft 
gaming ;  but  it  is  otherwife  if  won 
at  ieveral  times        —         —  185 

GAOLER. 

t.  Upon  a  habeas  corpus  the  gaoler  is 
bound  to  bring  the  body,  although 
he  has  ndl  his  charges  tendered  to 
him       .    —  —  1 72 

ft.  A  declaration  for  an  efcap>e,  that  the 
.  prifoner,  by  virtue  ofa  habeas  corpus 
directed  to  the  warden  of  the  Fleet, 
was  committed  to  the  marflialof  the 
King's  Bench,  is  bad;  for  a  pri- 
foner cannot  be  committed  by  virtue 
of  a  writ  of  habeas  corpus  •^  *  7 

3.  A  gaoler  may  permit  a  .prifoner  in 
execution  to  go  abroad  by  virtue  of 
1^  habeas  corpus  out  of  Chancery, 
galled  a  day  tw7/,  provided  he  is  at- 
tended by  a  keeper  —  298 

4.  But  if  the  writ  be  only  colourable, 
and  the  prifoner  be  not  attended  by 
a  keeper,  the  gaoler  will  be  liable  to 
an^a^lion  fdran  efcapc         —299 

y.  In  what  cafe  the  marfhal  of  the 
King's  Bench  is  liable  for  efcapes 

308 

6.  The  keeper  of  the  Compler  in  the 
city  oi  London  is  a  gaoler,  and  liable 
for  efcapes         —  —  424 

y.  An  a^ion  for  falfe  imprifonment 
will  not  lie  againft  the  gaoler  of  a 
liberty  for  detaining  a  prilrmer  com- 
mitted to  his  cuftody  under  a  war- 
laLt  bom  the  bailiff|  although  the 


arreft   was  made  out  of  the  bai- 
lifTs  jurifdiaion        —         «»  i^^^ 

GRAND  and  PETIT  CAPE. 
See  Cape. 

GRANT. 

1.  A  ^nt  from  the  crown  of  a  huM" 
drrd  in  any  county,  and  the  offices 
and  profits  thereunto  belonging, 
with  the  execution  of  all  writs  with- 
in the  fame  for  twentv-onc  years,  is 
void;  for  by  the  2  Edw.  3.  c.  12. 
and  14  Edw.  3.  c.  9.  a  hundred  can- 
not  now  be  fevered  frx)ni  the  cmnty 
by  grant  from  the  king         —    98 

2.  A  grant  from  the  crown,  that  the 
inhabitants  of  a  particular  diibiA 
fliall  not  fervc  ward  offices  '—  jaj 

HABEAS  CORPUS. 

1.  If  it  appear,  on  the  return  to  a  !«• 
beas  corpus  J  that  the  prifoner  was  com- 
mitted under  a  fizn  manual  by  th# 
command  of  the  king,  he  fhall  be 
difcharged         —  _  484 

2.  Habeas  corpus  will  not  lie  for  a  peer 
conamitted  by  the  Houfe  of  Lordi^  oa 
an  impeachrnent  carried  up  againfj^ 
him  by  the  Hjufe  tf  Commons^  until 
the  feifion  is  prorogued,  or  the  par- 
liament diflblved  —  336 

3.  The  omifHon  di  namini;  the  com- 
mitting magiftrate,  **  juftice  of  the 
**  peace,"  in  the  warrant,  b  cured  by 
ftyling  him  "  juftice  of  the  peace*' 
in  a  return  to  a  habeas  corpus        i8a 

4.  A  defendant  removed  by  habeas 
corfus  from  an  inferior  court  fhall 
put  in  common  oxfpecial  bail  in  tlic 
court  above,  according  as  he  would 
ha^'c  been  obliged  to  cfo  in  the  court 
below  —  —  182 

J.  Bail,  on  a  habeas  corpus  to  an  infe- 
rior court,  are  only  liable  to  the  ac- 
tions that  are  returned  -i.  i8«^ 

6.  A  liabcas  corpus  cum  caufa  lies  to  the 
courts  or  the  cinque  port  s^  if  the  judges 
there  are  quafi  parties  to  the.  fuit 

74S 

7.  A  liaheaf  corfus  docs  not  lie  to  brinjr 

*    a  prifoner 
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a  prifoner  confined  in  the  Gatehwfe 
to  the  Old  Bailsy        —         —  312 

S.  A  habeas  cortus  miift  be  obeyed,  al- 
though the  fees  due  by  the  prifoner 
are  not  tendered  to  tlie  gaoler     172 

HERBERT. 

1,  Sir  Edward  Herbert  made  Lord 
Chief  Juftice  of  the  court  of  Com- 
mon Pleas        —  —  434 

d.  Sir  Edward  Herbeit  is  fuccecded  by 
Sir  Edward  Lunoych  —  434 

HOLLOWAY. 

>X.  Hdloway  made  a  Judge  of  the  court 
of  King's  Bench        -^        —  434 

HOMINE  REPLEGIANDO. 

2.  Qu,  If  a  perfon  be  in  execution  for 
a  fine  on  a  conviftion  for  a  mifde- 
meanor,  and  be  detained  on  a  capias 
in  withernam  iifi^ed  agamft  him  on 
the  rttuni  of  ^^elongavlt''  to  a  plitries 
Itomine  rcpJegiando^  whether,  on  re- 
ceiving a  pardon  of  the  fine,  he  can 
be  bailed  on  the  capias  in  withernam 

222 

ft.  The  flierifF  cannot  return  nw  cejffit 
to  a  writ  oihominc  rtpLegianda      232 

HUNDRED. 

t.  A  grant  from  the  crown  of  a  hun- 
dred in  any  county,  and  the  offices 
and  profits  thereunto  belonging, 
witii  the  execution  of  all  writs  with- 
in the  fame  for  twenty-one  years,  is 
void;  for  by  2  Edw.'3.  c.  12.  and 
14  Edw.  3.  c.  9.  a  hundred  cannot 
now  be  levered  from  tfiecunty  by 
grant  from  tlie  king  —    98 

0.  The  original  and  nature  of  hun- 
drcds  dcfcribcd        —         —    99 

HUSBAND  and  WIFE. 

f .  IFt  wife  pawn  her  clothes  for  mo- 
UCf^  and  aftcrw  ards  borrow  money 


to  redeem  them,  the  hufband  is  not 
chargeable,  unlefs  he  confcnted,' or 
unlefs  the  firft  fum  came  to  his  ufc 

285 

2.  If  a  hufband  fue  in  Chancery  for 
his  wife's  portion,  the  court  will 
oblige  him  to  make  an  equitable 
fettlement  on  his  fiunily       — >  %i% 

3.  Formerly  a  wife  might  fue  for  ali« 
mony  in  chancer)',  but  now  fhe 
ftiuft  fue  in  the  fpiritual  courts  28ft 

4.  If  a  wife  confent  to  an  afTault,  the 
acflion  muft  be  brought  by  the  huf- 
band alone        —  •—  255 

5.  A  bond  made  to  a  wife  is  not  dif* 
charged  by  her  hufband  making  the 
obligor  his  executor  —  247 

IDEOTS. 

1.  The  king  may  grant  the  cuftod]^ 
and  guardianfliip  of  an  ideot  to  a 
man,  his  executors,  adminiihators^ 
and  affigns,  during  the  life  of  the 
ideot  —  •  _  i^x 

2.  An  inqnifition  finding  a  perfon  to 
be  an  ideot,  not  having  any  lucid 
intervals  perfpatium  0^0  annorum^  \% 
good,  for  the  latter  word  ftiall  be 
rejected  as  furplufage  —  j  74 

*  JEFFERIES. 

1 .  Sir  Geerge  Jefferies  made  Chief  Juf- 
tice of  the  King's  Bench,  in  the 
place  of  Saunders  •—  j  u 

2.  The  Great  Seal  delivered  to  Jef^ 
fcries^  on  the  acceifion  of  James  th$ 

Second^  in  the  place  of  Lord  Keeper 
North  —  •-*  43^ 

JENNER, 

Sir  TJicmas  JerJicr^  Recorder  of  Lonm. 
dor.^  mace  Fuifne  Baron  of  the  Court 
of  Exchequer,  in  the  room  of  Sir 
Ed'^^ard  Nevil^  removed      «>—  46^ 


mPARLANCH. 
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IMPARLANCE. 

1.  An  attorney  cannot  plead  privilcdge 
after  an  imparlance  —  145 

Sk  The  rcafon  why,  upon  a  fpecial  ca- 
fias  in  the  Common  Pleas,  the  de- 
fendant (hall  be  forced  to  plead  the 
fame  term,  is  becaufe  the  whole  cafe 
is  fct  forth  in  the  writ  —  3 10 

3,  After  a  defence  by  the  worJs  "  ve^ 
mtet  defendit  vim  et  injuriam  quando^ 
life,  the  defendant  cannot  plead,  in 
difahilityy  although  after  zfpicial  im- 
paHance  —  —  444 

4*  The  words  of  a  fpecial  imparlance 
are  falvo  Jihl  omnimcdis  except ioni bus 
W  izUamy  ^c.  —         —  444 

INDICTMENT. 

r.  An  indi^hnent  for  treafon  for 
J  thefe  words,  *'  We  have 
i  two  wicked  kings,"  innuendo 
Charles  the  Flrft  and  Charles  th  Se- 
cmd\  "but  if  we"  innnuendo  the 
feofle^  **  (land  to  our  principles  we 
(hall  beat  our  enemies,"  innuendo 
the  king  and  his  Icyalfubje^s^  is  bad ; 
for  as  the  words,  difcharged  of  the  /«- 
imendasj  do  not  import  a  treafonable 
intention,  they  cannot  be  rendered 
treafonable  by  ffwivf/r^o/        —  411 

5.  An  i/»^flr/;««r/depending  cannot  be 
pleadeid  in  bar  to  an  indiament  for 
the  fame  crime         —        —  169 

3.  The  court  of  the  ver^e  may  try  an 
indi^ment  for  murder  committed 
within  the  limits  of  its  jurifdiftion  174 

4.  Precedent  of  an  indictment  for  re- 
cu(aBcy  in  not  com'mg  to  church  205 

{.  An  indictment  as  23  Eliz.  c.  i.  at  a 
genaalfeffiotiy  fliall,  if  after  Michael- 
masy  be  intended  a  general  quarter 
fe(&ons  —  — .  206 

6.  An  indictment  founded  on  feveral 
Itatutes  concluding    contra  fwmam 

fiatutiy  is  good  —         —  2o() 

7.  An  indictment  on  23  Eliz.  c.  i.  f.  5. 
taken  on  the  3d  of  Oclober,  charg- 
ing that  the  defendant,  from  the  ^th 
ci^^ygMQbqr  preceding,  was  abfeut 


from  church  for  mte  mmiri^  h  bad, 
for  both  days  fliali  be  uken  exdu- 
fivcly  —  —  407 

8.  The  court  will  not  qtiafh  an  in- 
dictment on  the  2  5  till.  c.  4.  fer 
heanngMAs$,althoughitonly  charge 
the  defendant  with  being  prefcnt 
while  MASS  was  performed         ai6 

9.  The  court  will  not  quath  an  indid- 
ment  for  £iUe  Latin  if  explained  by 
2nA/jglice  —  —  217 

10.  Qua(hing  an  indi^ment  is  difcrr- 
tionary         — -.  —  217,  wui., 

1 1 .  An  indictment  for  a  miifance  mult 
(late  the  place  where  the  nuifaccc 
was  committed,  and  defcribe  where 
tliat  place  is  (ituated  216 

r2.  An  indictment  on  35  Elix.  c.  2. 
n)uft  (late  that  tlie  offence  was  com- 
mitted after  the  offender  had  attained 
the  age  of  (ixteen  years         —  401 

13.  An  indictment  found  on  the  13/i 
January^  charging  that  the  defendant, 
from  the  firft  of  ;^nnar\'  Lift  pa(l,3b. 
fented  bimfelf  from  cKurch  for  /c 
mentis^  is  good ;  for  the  words  **  laft 
paft"  (hall  refer  to  the  mcMtk  and  nor 
to  ihedey  ~—  .»  x6o 

14.  A  record  in  error  on  an  indi^- 
ment  for  ufing  other  prayers  thaii 
thofe  prefcribcd  in  the  Ucurgy    448 

1 5.  An  indiament  lies  at  feffiMz  on 
the  I  Eliz.  c.  2.  and  13  and  14  Car. 
2.  c.  4.  for  ufing  other  than  the 
common  prayers         —       —  450 

16.  An  indiftment  will  lie  on  a/r> 
lubitmy  chvfe  in  a  itatute  455 

17.  An  indictment  for  ufing  another 
form  of  prayer  than  tliat  prefcribed 
by  I  Eliz.  c.  2,  muft  ftstethat  it  wis 
ufed  itifiead  of  the  comn:oa  pnvcr 

45> 

18.  Anindidmentliesforrefufingthe 
ofllce  of  high  conftable         —    7$ 

19.  An  indictment  lies  agarnft  ore 
flieriff,  for  neglecting  to  execute  a 
warrant  direCted  to  the  two  flienffs^ 
by  three  juftice*  of  the  peace  out 
of  fcflions,  for  the  apprehending  of 
a  conflable  who  had  refiifcd  to  d» 
his  office  —  '  .^  x8^ 

oo.  Aa 
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ao.  An  lodiament  for  rrfuflngiobe 
of  the  wardmote  inqueft  ^26 

*i.  Precedent  of  an  indiamcnt  for 
flandciing  a  grand  jury         —  ao; 

a2.  A  profccutor  having  been  one  of 
the  g^rand  jury  who  found  the  bill 
will  not  invalidate  an  indiament 

209 

2%.  It  is  noobjcAion  to  an  indi^ment 
that  the  profccutor  has  brought  an 
ailmn  againft  the  defendant  for  the 
lame  caufc  —  —  209 

9^  An  indiftmcnt  charging  words  to 
have  been  fpoken  in  auditu  Uge^ntm^ 
isgood  —  —  *09 

%t.  To  fay  ^Tie  iafi  ot and  jury 
tkat  frrfented  me  are  damned  perjured 
rogues^''  is  aaionablc  —  209 

ft6.  In  an  indiftment  for  faying  **  Jle 
grand  jury  that  fre/ented  me  are  per- 
jmred  rognes,'*  it  1$  not  neceflary  to 
aver  that  the  prefentment  was  found 
on  probable  evidence  —  209 

a  J.  The  caption  of  an  indiament 
found  at  fcffions,  flyling  the  jufliccs 
eujhdes  pacisy  is  good  —  2x0 

a8.  On  an  indiamcnt  for  a  riot  and  an 
aflault,  the  defendants  may  be  found 
guilty  of  the  <i^ilr,  and  acquitted  of 

therwf  —  —    93 

2^.  On  an  indiamcnt  againfl  a  re- 
corder and  other  members  of  a  aor- 
poration,  for  riotoufly  aflcmbling 
and  chuiing  an  alderman  without 
the  prefencc  of  the  mayor,  contrary 
to  the  charter^  it  is  not  fufficient  te 
fay,  "  according  to  the  priviledgcs 
*•  granted  by  certain  letters  patent^ 
«  the  mode  of  eleaion  was  ufed  to 
•*  be  in  the  jwrfencc  of  the  mayor, 
«*  &c.  asbv  the  faid  letters  patent  will 
**  more  fully  appear;"  but  it  muft 
direaiy  aver  that  the  charter  was 
granted  to  the  corporation,  and  fhew 
the  deed  —  —237 


30.  An  indiamcnt  ftatinff  the  oBcncc 
in  the  reign  of*^KingCiarlesy''  with- 
out  afcertaining  whether  it  was  in 
the  rdni  of  dories  the  Fir/f  or  in 
that  of  dariet  the  Se^mti  '^  ^^ 

454 


31.  If  an  indiamcnt,  after  the  words 
"  a/iii  the  Jurors  upon  their  oath  afore* 

faid,'^  omit    the    word  prefent^  the 
court  will  quafh  it  on  motion     45$ 

32.  Juflices  at  feffion  cannot  try  an 
indiamcnt  for  a  confpiracy  under 
a  commiliion  for  the  peace        4^ 

33  In  an  indiamcnt  of  rcfcous,  the 
addition  of  "  w//>  of  J.  S.  of  fuch  a. 
parifii,  is  a  fuiiicient  defcription  of 
the  defendant  —        —    84 

34.  No  rcftitntJon  on  removing  an 
indiamcnt  of  forcible  entry        4x8 

35.  No  reftitiition  in  forcible  entry  if 
the  indiamcnt  be  bad  '—419 

36.  Q«.  If  an  indiamcnt  for  perjury 
be  removed  by  certiorari  from  THfc* 
Old  Bajley,  after  ifTue  joined, 
whctlicr  the  defendant  mull  plead 
de  mvj  —  —  420 

3  7.  An  indirfment  for  breaking  a  park 
and  killing  deer  **  the  goods  and  chat* 
tels  o^"  concluding  contra  formam 
Jiatttti,  isgood        —  —  455 

38.  See  alfo  fame  point  -—  489 

39.  An  indiamcnt  for  not  repairing  a 
certain  part  of  flairs  leading  to  the 
Thames,  in  the  panfh  of  Limchouje 
aforefaid,  is  good,  although  Lime^ 
hsufe  is  not  mentioned  in  tnc  former 
part  of  the  indiamcnt  ""*  455 

40.  An  indiamcnt  dating  a  fka  to 
have  happened  at  the  hamlet  afore- 
faid,  is  good,  though  no  hamlet  was 
mentioned  before      —        —  4^5 

41.  An  indiamcnt  will  lie  for  agree- 
ing to  give  a  pcrfon  a  fum  of  money 
to  prove  a  deed  to  be  forged  for  the 
purpofc  of  obtaining  a  veniia        x 

42.  An  indiamcnt  for  attempting  to 
fuboni  a  pcrfon  to  prove  a  deed  Silfe^ 
is  good,  without  alledging  that  the 
deed  was  true  —        —^       x 

43.  An  indiamcnt  that  one  man  gave 
another  divers  fums  of  money  to  provt 
a  deed  to  be  forged  1$  fufficiently  cer- 
tain —  —      » 


44.  An  indiamcnt  for  agreeing  %m. 
fubom  a' man  to  commtt  perjtfitjt'  is 
0Dod,  withont  aTevrixif^  m^  igNe* 
asept:%e<U4U])         w       "^   > 


r  N  D  ex; 


4]^.  Tn  an  indidment  for  a  confpiracy, 
noofvr/tf^  of  confpiring  need  be 
fbted  —  ^-  2,  II0//V. 

46.  Where  all  the  fa<5ls  chai*ged  in  ati 
indi^lment  may  be  true,  and  yet  the 
mrt\-  be  innocent,  the  indic^«nent  is 
mfufhcient        —  —  2,  notis, 

47.  The  defendant  miifl  be  prefent 
when  a  motion  is  made  in  mrefi  of 

judgnunt^  or  in  mi/i^aficn  of  ^uwy/jmen/j 
on  an  indictment  for  a  mifdemeanor 

297 

4?.  On  an  indictment  for  forring  a 
bond,  "  by  which  A.  6ouhJ  himfelf 
to  pay,"  it  (hall  be  intended  purpcrt 
ing  that  A.  bound  himfelf  to  pav 

49.  An  indictment  for  forging  a  zwit- 
iMg  containing  "  a  certain  writing 
obligatory,"  is  bad      —     —  472 

50,  The  court  will  grant  a  new  trial  on 
an  indictment  for  i^erjury  after  a  ver- 
dict /or  'the  king  if  it  appear  that  tie 
perjury  was  not  wilful  and  corrupt 

'6s 

Jr.  An  indictment  on  a  penal  flatiite 
muft  ftate  the  day  on  which  the  of- 
fence was  committed  —  126 

52.  An  indictment  againft  a  6oro»ghj 
for  not  repairing  a  ivny  to  a  church, 
muft  ftate  how  bound,  as  by  reafon 
ofi^enure,  prefcription,  &c.  becaufe 
of  common  right  the  obligation  of 
repairing  a  xay  lies  in  the  parifti  or 
the  county  —  ^-201 

53.  In  what  manner  an  indictment 
for  not  repairing  a  way  muft  ftate  the 
ha,  —  —  455 

54.  An  indictment  for  ufin^  a  trade, 
contrary  to  5  Eiiz.  c.  4.  ftating  that 
the  defendant  had  not  fcrved  an  ap- 
prenticefhip  in  England  or  ffales^  is 
bad  —  ""  ^55 

5 J.  An  indictment  will  lie  againft  a 
perfon  for  refufmg  to  take  a  parifli 
apprentice  —  -^193 

56.  An  ndiCtment  will  not  lie  on  the 
,   5  and  6  Ecjw.  6.  c.  2;.  for  keeping 
analehouie  without  hcence      •  468  I 

J7.  An  mdiCtmcntwittlle  for  keeping  I 


a  cock,  it^  for  it  is  a  nuifance  at  com- 
mon law  »M  mmm       'iA 

58.  Precedent  of  an   indiChnent   for 
cheating  —  —  ^^^ 

59.  An  indictment  on  31  Eliz.  c.  7, 
for  erecting  a  cottage  without  laving 
to  it  four  acres  of  freehold  land  of 
inheritance,  muft  ftiew  that  the  land 
\\2&  not  laid  to  it  on  the  day  the  cot- 
tage is  charged  to  have  been  crcaed 

6^.  And  therefore,  if  fuch  an  indict- 
ment do  not  ftate  that  there  were 
four  acres  of  land  annexed  to  the 
cottage,  it  is  bad      —         _  3^^ 

61.  It  muft  alfo  ftate  that  the  cottage 
was  ercded  for  the  purpofes  of  Iw- 
bitation  —  — .  #4 « 

62.  Q«.  Whether  an  indictment  found 
15th  January,  ftating  a  continuance 
of  the  offence  for  rnic  year  from  loth 
December,  is  good      —      —  34* 

INFANCY. 

1.  In  dower,  if  the  tenant  bean  infant, 
and  appear  by  attorney,  the  judg- 
ment is  erroneous        j^3 

2.  An  infant  is  not  ftopped  from  re- 
verfing  a  judgment  in  dower,  by  af- 
figning  error  by  atfrnty,  although  it 
appear  on  the  record  that  he  was  an 
infant  when  the  writ  of  error  was 
brought  _  _    j^3 

3.  In  dower  for  lends  Iving  in  B  if 
error  be  aflignetl  that  the  tenant  was 
an  mfant  at  A.  and  appertred  bv  at* 
toincy,  an  iflue  taken  on  the  n^^aj^ 
is  well  tried  in  the  county  of  A  for 
It  IS  an  ifTue  collateral  to 'the  title  of 
the  land  _  _  ,^^ 

4.  "Infancy,^  in  dower  fl^aU  be  tried 
where  the  land  lies         .-«  ,5. 

$.  If  infancy  be  afBgned  for  error  it 
muft  conclude  to  the  country,  and  not 
widh  a  -i^j/irtf/zW;  ior  it  is  an  error 
infaa  _  _3^^ 

6.  Jn  wh3f  cafes  the  court  of  Common 
Pleas  will  vacate  a  fine  on  account 
of  the  infancy  irf  the  parties        a8a 

2NFERJO& 


INDEX. 


INFERIOR  COURTS. 

1.  In  what  cafe  the  judge  of  an  infe- 
rior court  Ihall  be  intended  to  be 
well  qualified  —  159.  160 

2.  How  a  i>£nire  (hall  be  direded  to 
the  officer  of  an  inferior  court     1 80 

3.  A  declaration  in  an  action  of  a/- 
fumpfit  brought  in  an  inferior  court 

to  recover  the  value  of  goods  fold 
and  delivered,  muft  aver  not  only 
that  the  defendant  became  indebted, 
but  that  the  goods  were  fold  and  de- 
livered within  thejurifdiftion  of  the 
court        —  —  247 

4.  An  action  lies  for  fuing  without 
caufe  in  an  inferior  court,  ror  a  caufc 
of  ad  ion  not  wirhin  tlie  jurildic- 
tion  —  —  374 

5.  Q//.  Whether  a  verdi(fl  in  an  inferior 
court  can  be  pleaded  in  bar  of  an 
a6lion  for  the  lame  caufe  in  the  fu- 
perior  court,  if  it  arofe  out  of  the 
jurifdiclion  —  —  374 

6.  An  a^lion  for  faying,  "  You  are 
"  forfvvorn  in  your  anfwer,"  is 
good,  without  ailedging  that  the 
taufe  in  which  the  anfwer  was 
given  was  within  the  jurifdi£tion 
ot  the  court        —  —     33 

7.  An  aflion  lies  for  fuing  in  an  infe- 
rior court,  without  any  caufe  of 
a<rilon  arifing  within  the  jurifdic- 
tion,  although  the  declaration  do 
not  alledge  that  the  defendant  knew 
that  the  caufe  was  not  wiriun  the 
jurifdiclion         —  —  328 

8.  A  fpccial  promife  to  pay  the  debt 
of  another  is  witliin  the  ftatute  of 
frauds, although  the  aflion  is  brought 
in  an  inferior  court  —     88 

9.  A  juftificatjon  under  procefs  from 
an  inferior  court  niuft  (hew  by  what 
authority  the  court  was  held       168 

10.  A  declaration  in  ajjuntjit  in  an  infe- 
rior court,  ftating  that  tae  defendant 
was  indchuil  within  the  jurifdi6tion, 
is  bad,  unlefs  it  alfo  ftate  that  the 
work  was  done,  the  money  lent,  or 
the  goods  fold  and  delivered,  within 
thejurifdi^on        —         —  4i4s 

vaL.  n. 


II.  A  judgment  given  b  an  inferior 
court,  without  flating  that  it  was 
given  "  BY  iHE  COURT,"  or  ufing 
any  words  to  fuch  efFedl,  is  erronc- 
ous  —  —  414 

I  a.  A  writ  of  error,  directed  ^^  to  the 
"  Jleward  and  haillff'^  of  an  infe- 
rior court,  and  recited  to  be  coroijt 
mhis^  will  not  remove  a  record 
flating  the  caufe  to  have  been  hdd 
coram  JV,  S.fene/ckallo  —  416 

13.  A  venire  facias  out  of  an  inferior 
court  mull  be  returnable  on  a  day 
certain  —  —  466 

14.  In  an  a^ion  in  an  inferior  court, 
if  the  venue  be  laid  at  A.  within  the 
juriftliclion,  ^.  if  a  vadre  be  vicj^ 
nito  y'jrgi  de  A,  be  good         —  466 

15.  An  ajfumpfit  in  an  inferior  court 
for  money  lent,  muft  Ihew  the  place 
where  it  was  lent  — -  466 

16.  An  attachment  lies  againft  the 
judge  of  an  inferior  court  fb|r  not 
maKing  a  return  to  a  haheat  cwfus 

34S 

1 7.  In  an  inferior  court,  if  ilfiie  be  not 
joined  in  fix  months  alter  appear- 
ance, the  caufe  ought  to  bei^moved 

39+ 
INFORMATION. 

1 .  An  information  lies  for  agreeing  to 
give  a  perfon  a  fum  of  money  to 
prove  a  deed  to  be  forged,  in  order 
to  obtain  a  verdi£t  —     x 

2.  An  information  granted  againft  a 
perfon  for  writing,  without  having 
authority  fo  to  do,  a  letter  in  the 
name  of  the  chief  jnfticc  of  the 
King*s  Bench,  and  dirc^ling  it  to 
one  of  his  friends,  inviting  fuch 
friend  to  vifit  him  —    20 

3.  A  new  trial  granted  on  an  informa- 
tion of  perjury,  after  vcrdidt  for  the 
king,  it  appearing  that  the  falfe 
fwearing  was  not  wilful  and  cor^ 
rupt  —  —  165 

4*  An  ^information  lies  for  riotoufly 

entering  the  houfe  of  a  tenant  at 

will,  or  ereo  at  iufferance,  as  for  a 

N  a  forfeiture 


INDEX. 


^forfclWre  of  the  term  by  the  land- 
lord '  —  —  1 50 

5.  Information  for  a  riot  at  Guildhall 

262 

6.  Nonpm  cannot  be  entered  to  a 
criminal  information  —  262 

7.  Information  for  keeping  hogs 

216 

8.  An  information  for  erecting  and 
•continuing  2i/onp'boilny  in  a  city,  to 
the  nuifance  of  the  neighbourhood 

327 

9.  An  information  lies  for  cutting 
•down  tlie  -banks  of  a  public  river, 

and  thereby  diverting  th<  courfc  of 
the  water,  although  that  part  of  it 
is  by  a£t  of  parliament  veiled  in 
private  pcrfons,  and  an  a^ion  given 
them  for  injuries  done  to  ft      -    30 

10.  An  information  lies  in  the  King's 
Bench,  on  the  ftatute  5  Eliz.  c.  4. 
for  cxcrcifing  a  trade  without  having 
lorved  as  an  apprentice         —  320 

11.  Proceedings  on  an  information 
againfl  Jrilliams^  Speaker  of  the 
Iloufe  of  Commons,  for  publifhing 
•'  Dangerficld* s  Nmrative**   —  47 1 

la.  Information  for  a  libel ;  it  is  no 
objeftion  to  fay,  that  the  defendant, 
inter  alt a^  did  fo  and  fo,  although 
the  whole  libel  is  recited      —  488 

13.  Information  for  commending  n 
feditious  book  ..  46S 

14.  On  an  information  filed  by  the 
Attwrnry  Gau^al^  if  a  day  be  given 
to  Xht  Mafur  rf  the  Crcfsm  Office^  it  is 
bad  _  *.      _  468 

1  j;.  A  perfon  appearing  ip  the  court 
of  King's  Bench,  punuant  to  a  re-, 
cognizance,  may  be  charged  with 

.  an  information,  and  forced  to  plead 
inftanter,''-~^uare  —  176 

INJUNCTION. 

t.  Injunction  granted  by  the  court  of 
Ckincery  to  ftay  the  felling  of 
Moks  imported  from  Holland  259 


INNUENDO. 

r.  A  declaration  for  thcfe  words,  "  A 
"  prielV'  INNUENDO  a  popiji 
pntfit  "  gave  him  the  eucharift ;" 
*'  I  faw  the  pried  anoint  him," 
iN?JUENDo  give  him  tlie  extiemc 
un^ion^  is  good         —  —  306 

s.  An  indiclment  for  treafon  for 
preaching  thefe  words,  "  We  have 
*'  had  two  wicked  kings,"  innt- 
ENDO  CJutrles  thf  Firji  and  Charles 
tlie  Seccnd\  *' but  if  we,"  innu- 
endo th^  people^  **  (land  to  our 
"  prindples,  werftiall  beat  our  cne- 
"  mics,"  INNUENDO  the  king  nnJ 
his  loyal fuhjcBs^  is  bad  ;  for  as  tlie 
words,  difchargcd  of  the  imtncnJ^esy 
do  not  import  a  trcafonable  inten- 
tention,  they  cannot  be  rendered 
treafonable  by  innuendoes        —  41a 

INQUISITION. 

1.  The  court  will  not  grant  a  mel:t:s 
inquirendum  after  an  inquifitionyl/vr 
vifum  an  parts  returned,  except  for 
corruption  in  the  coroncTv    —  1 99 

2.  A  coroner's  inquifilion  may  be  re- 
moved into  the  court  of  King's 
Bench,  and  there  traverfed    —   199 

INROLMENT. 

1 .  A  leafe  made  by  an  aflignee  of  com- 
miflioners  of  bankrupts,  of  the  bank- 
rupt's land,  before  the  deed  of  af- 
fignnient  is  inrolled,  is  void     -   1 56 

2.  The  inroln.cnt  of  the  deed  of  af- 
fignment  is  direfted  by  13  Eliz. 
c.  7.  7  Jac.  I.  c.  15.  21  Jac.  i. 
c.  19.         —  —   158,  notis, 

3.  It  muft  be  inrolltd  within  ^ 
months  after  the  making  thereof 

158 

4.  A  declaration  in  cje^ment  by  af- 
fignee  of  bankrupts,  laying  the  dc- 
mife  before  the  inroknent  of  bar- 
gain  and  iaie,  is  hot  amendable 

JOIN. 


INDEX. 


JOINTENANT. 

I .  If  two  jointcnants  of  a  terra  of  y  "irs 
enter  into  an  agreement  that  no  ad- 
vantare  fliall  be  taken  of  fnrvivor- 
fliip,  but  that  whoever  fliould  t1ie 
firft,  his  executor,  admin illratar,  or 
aflignee  fhould  enjoy  the  intcrcl!  of 
tlie  party  dying,  and  one  of  thcni 
deviics  his  moiety  to  A.  and  B.  his 
two  children,  they  paying  ;f. 5  5  a 
year  out  of  the  profits,  each  of  them 
jif .  12.  10/.  Quaere  J  whether  the 
two  children  fliall  hold  this  moiety 
in  jointenancy  —  453 

JONES. 

1.  Sir  Pniiiam  Jone:  rcfigns  the  offii'e 
of  Attorney  General  to  Charles  the 
Second  — .  — '     ^S 

2.  Sir  William  Jones  fworn  in  Chief 
Juftice  of  the  court  of  Common 
Pleas  —  «-4  ^  I  [ 

3.  S\t  Jf'illiam  Jonfs  6\{ip\ic^    -  47  J 

4.  Sir  Tuomas  Jones  made  Puifne  Ba- 
ron of  the  Exchequer  -—  466 

ISSUE. 

1.  If  an  zfWon  of  ajjumpfit  be  brought 
on  a  joint  promise  againft  three  per- 
fons,  and  one  lets  judgment  go  b\' 
default,  and  the  other  two  plead  iV- 
verally,  that  he  did  not  promife  mQih 
etforma^  as  in  the  declaration  is  ai- 
led^ed,  &:c.  an  ilTue  joined  therein 
is  bad  —  •         —  48^ 

JUDGMENT. 

1.  Judgment  on  an  old  warrant  of  at- 
torney cannot  be  entered  without 
leave  of  the  court,  on  affidavit  of  the 
party  being  alive  -^252 

2.  Judgment  by  nihil  dicit  in  debt  on 
bond  againft  an  Ai/r  fliall  be  general 
to  recover  the  debt  —  174 

3.  To  debt  on  bond  againfl  one 
obligor,  a  plea  of  **  judgment  reco- 
**  vcred  againft  the  other,*'  19  bad  ; 
for  a  co-obligor  cannot  p^cad  any 

;  thmg:.tut  fatisfa£Hoa  -^  594 


JURY. 

I.  Afterv.*axVf  returned,  and  jury  fum- 
moned,  if  the  caufe  be  compromifed 
without  countermanding  tne  fum- 
mons,  the  jurymen  who  appear  (hall 
have  their  ufual  charges       —  S4B 

JUSTIFICATION. 

I.  To  an  a6lion  of  trefpais,  the  de- 
fendant may  juftify  that  there  was  a 
highway  fi-om  fuch  a  place  to  fuqh 
a  place;  that  the  plaintiff  ftopped 
the  fame  fo  as  he  could  not  pafs ; 
and  that  therefore  he  went  over  the 
plaintiffs  land        —  —    a8 

KING. 

1.  The  king  cannot  grant  a  huk- 
DRED  in  a  county,  with  all  offices 
and  profits  thereunto  belonging, 
and  the  execution  of  all  writs  with- 
in the  fame ;  for  a  hundred  cannot 
now  be  fevered  from  the  county  hf 
grant  from  the  king        •     —    98 

2.  Precedent  of  a  grant  from  the  king 
to  excufe  a  perlon:  from  wardmote 
inquefts    —  '      -^  jaS 

3.  Formerly  the  demife  of  the  king 
determined  the  judges  commiffions, 
and  difcoritinued  all  pleas  of  the 
crown,  but  this  is  now  provided  for 
by  the  legiflature  —  425' 

4.  The  kines  of  England  might  for- 
merly difpenfe  with  a  ftatute,  and 
therefore  on  a  conviftioh  of  25 
Car.  2.  c.  2.  for  holding  the  office 
of  COLONEL  in  the  army,  without 
taking  the  oaths  to  government,  if 
the  king  granted  the  convi£k  a  dif- 
penfation,  he  might  plead  it  in  bar 
to  an  adipn  brought  by  an  informer, 
for  the  penalty  —  475* 

J.  But  this  prerogative  is  now  abo« 
,  lifhed  —  478,  notis. 

6.  King  Ch^es  the  Second  dies  4^^ 


Kink 


XEASS. 


INDEX. 


LEASE. 

I.  If  a  Icafe  be  ir.adc  for  twcnty-onc 
years,  with  a  further  covtnant  by 
the  leflbr  '*  that  the  Icffee  (hall  have 
•*  the  fame  for  twenty-one  years 
.**  more  after  the  expiration  of  the 
**  faid  term,  and  fo  from  twenty -one 
**  years  to  twenty-one  years,  until 
**  ninety-nine  years  tnaice  next  en- 
**  fuing  fliall  be  complete  and  cnd- 
•*  cd,"  the  firft  twenty-one  years 
ihaU  not  be  reckoned  part  of  the 
ninety-nine  years  — *     3 1 

See  Alien— Ejectment. 

LEGACY. 

1.  A  man  having  lands  of  /".  10  a 
year  in  pofleflion,  and  ;^.  30  a  year 
in  reverfion,  expe^nt  upon  an 
eftate  for  life,  bequeaths /".  180  in 
different  legacies,  to  be  paid  out  of 
his  lands  witlun  two  years  after  his 
deceafe,  and  devifes  his  lands  gene- 
xally,  without  any  limitation  of  ef' 
tate  to  his  nephew ;  the  nephew 
takes  an  eftate  infeej  not  on  condi- 
tion that  he  pays  the  legacies  within 
two  yeai^  but  in  trufl  to  pay  them 

37 

LEVINZ. 

I.  iir  Crefwell  Lrvirm  promoted  to  the 
office  of  Attorney  General  to  Charles 
the  Second        —  —    85 

a.  Made  a  Judge  of  the  court  of  Com- 
mon Pleas  —  — 

J,  Removed  from  his  offices    —471 

LIBEL. 

r.  To  an  information  for  publifhing  a 
'  libel,  the  defendant  cannot  plead 
that  he  was  Speaker  of  the  Houfe  of 
Commons,  and  that  this  publication 
was  a  part  of  their  proceedings.— 
Sed  qu,  —  •1-471 

#.  An  informadon  was  granted  in  the 
reign  of  James  the  Second,  for  com- 


mending a  book  in  which  there 
were  ferleral  feditious  fentenccs,  and 
the  defendant  was  convi^ed  -  468 

3.  If  a  clfrgA'man  be  convi^ed  of  a 
libel,  and  Sentenced  to  the  pillor\*, 
he  may  be  degraded  —      4^ 

4.  It  is  no  obiefVion  to  an  information 
for  a  libel  to  fay,  that  the  defendant 
did,  intrr  mftOj  fo  and  fo,  although 
the  whole  libel  be  recited      —  4S8 


LIMITATION. 

1.  The  fbtufe  of  limitations  cannot 
be  pleaded  to  debt  againfl  a  fheriff 
for  money  levied  en  a  fi^ri facias 

79 

2.  The  confeffion  or  acknowledgment 
of  a  debt  will  avoid  the  (btute  of  li- 
mitations       —  —126 

3.  Although  the  acknowledgment  be 
made  after  a£tion  be  brought 

126,  mi':.'. 

LOCALITY  rf  ACTIONS. 

I.  If  a  ftatute  require  a  thing  to  be 
done  in  England^  the  lemie  may  be 
laid  in  any  cwfity  in  the  kingdom 

LONDON. 

1.  The  will  of  a  citizen  oiLtMAamvcm 
be  proved  and  inrolled  in  the  kufi- 
ings  —  —  249 

2.  If  a  freeman  of  Z.*«//«/rdie  inteflate, 
the  third  part  of  his  efFeifts  given  to 
his  adminiftrators,  bv  the  cuflom  of 
Lmdouy  fhall  be  difhnbuted  according 
to  the  flatute  of  difbribution   -  17^. 

4ro 

3.  Grandchildren  are  not  entitled  to 
the  orphanage  part  under  the  cuilom 
of  LoMdon  —  ...  ^5^ 

4.  The  mayor  of  Lmdon  is  confenpa- 
tor  of  the  Thames  by  prefcrijxdon 

47 
5.  Cuftom 


INDEX. 


5.  Cuftom  of  Lonr/on  for  a  duty  on 
goods  imported  coaftwife     —  147 

6.  The  bye  law  of  Loh^oh  that  a  (hc- 
riff  chofcn  after  a  fine  paid  fliall 
have  a  portion  of  the  fine,  is  good 

263 

7.  The  proceedings  in  quo  warranto  to 
feize  the  liberties  and  franchifes  of 
iht  cixy  oi  LonJott        —  264.  279 

8.  If  one  of  the  flieriffs  of  London 
bring  an  a^ion  againfl  the  cham- 
berlain, the  fti£t  may  be  fiirmifed  on 
the  roll,  and   the  procefs  of  venire 

facias  directed  to  the  co-JJier'tff    287 

LUTWYCHE. 

1.  5;V  Edtoard  Lutiiyclte  made  Chief 
Juftice  of  the  Common  Pleas     434 

2.  Sir  Edzvard  Lutivyche  fucceeds  Sir 
Crefujcll  Levinx         —  —  471 


MANDAMUS. 

1 .  To  a  mandamm  to  reftorc,  a  return 
that  he  was  debito  modo  cle^us^  is  good 

1 54 

2.  A  mandamus  lies  to  admit  an  ap- 
prentice to  his  freedom         —  1 54 

3.  By  12  Geo.  3.  c.  21.  where  any 
pcrfon  entitled  to  his  freedom  fhall 
apply  to  the  mayor,  &c.  to  be  ad- 
mitted, giving  notice  and  fpeciiy  ing 
the  nature  of  his  claim,  and  the 
inayor,  &:c.  fhall  not  admit  him 
within  a  month  afterwards,  a  man- 
tJamus  fliall  go,  and  if  the  perfon  be 
admitted,  the  mayor,  &c.  fhall  pay 
cofls        -i-  —  154, ««///. 

4.  To  a  mandamus  to  reflore,  a  return 
that  the  party  was  removed  ad  //- 
hitum^  without  ftating  any  other 
caufe,  b  good,  if  warranted  by  cuf- 
torn  or  charter        —  —     69 

5.  If  a  corporation  have  power  to  re- 
move an  officer  ad  libitum^  they  need 
not,  in  a  return  to  a  mandamus^  flate 
kroi  he  was  removed  —     70 

^.  A  mandamus  lies  to  an  inferior  ju- 
(ifdiftion  or  ofHceri  conunanding 


him  to  execute  the  authorities  givea 
by  a£l. of  parliament  •^74 

7.  A  mandamus  lies  to  the  keeper  gf 
the  cdmmon  feal  of  either  of  the 
univerfities,  commanding  them  to 
put  it  to  the  appointment  of  high 
fleward        —  —  74,  n^is. 

8.  A  mandamus  lies  to  com'miffionek 
of  tht  land  tax,  commanding  them 
to  clea  a  clerk  —    74,  mis. 

9.  A  mandamus  lies  to  a  visitor  to 
hear  an  appeal  —     74,  mth. 

10.  A  peremttwy  mandamus  to  admit 
to  the  fellowfhip  of  a  college  that 
has  A  VISITOR,  although  \i  do  not 
appear  by  the  return  that  there  was 
a  vifjtor  at  the  time  of  refufai,  or 
that  his  authority  extended  to  admit 
or  refufe  admiflion  of  fellows      1 70 

11.  A  mandamus  will  not  lie  to  tl|e 
college  of  phyficians  to  admit  an 
honorary  member  -^178 

12.  A  mandamus  lies  to  fwear  in  a 
perfon  to  the  office  of  judge  oi  thr 
flierifPs  court  in  the  city  of  Lwdm 

173 
(3.  A  mandamus  to  fwear  in  an  al* 
DERMAN,  with  a  return  that  he  had 
not  taken  the  oaths  to  government 

(A 

1 4.  Where  a  convi6^ion  difables  a  man 
from  holding  an  office,  a  return  to  a 
mandamus  ot  the  caufe,  without  flat- 
ing  the  convi^ion,  is  good      -  1 84 

15.  Qtutrcy  Whether  a  return  to  a 
mandamus  to  reflore  a  town  cleric 
mufl  be  under  the  Jeal  of  the  corpo- 
ration       —  —  J05 

16.  A  fpecial  mandamus  granted  to  rt- 
florjc  a  perfon  to  the  office  of  one 
of  the  eight  men  of  Afiburton    —  2 17 

17.  A  mandamus  to  admit  an  appeal 
from  a  conviction  of  corporation 
juflices,  on  the  22  Car.  £.  c.  z.  fhall 
be  dire^ed  to  the  feffion  of  die  town^ 
and  not  to  the  feffion  of  tie  courttf 

31* 


Nm 


MAR; 


INDEX. 


MARRIAGE. 

!•  The  fpiritual  court  may  proceed  to 
diflblve  a  marriage  between  a  man 
and  his  wife*sjifter^s  daughter^  for  it 
IS  within  the  Levitical  degrees  -71 

^.  If  a  hulband  fuc  in  chancery  for  a 
marriage  portion,  the  court  will 
oblige  him  to  make  an  equitable 
fettlement        -7-  —  282 

3.  Previous  to  the  26  Geo.  2.  c.  33 
words  of  contract,  deprefentiy  repeat  - 
ed  by  a  man  and  woman  at  the  altar 
after  a  parfon,  made  a  valid  marri- 
Hge,  though  no  ring  was  ufed      300 


NEVIL. 

f .  Shr  Ed'toard  Ncvil  made  Puifne  Ba- 
ron of  the  Exchequer  on  the  accef- 
iion  oi  James  the  Second  Xo  the  throne 
of  England        —  -7-  434 

«t.  He  is  removed,  and  fucceeded  by 
Sir  Thomas  Jemer^  the  Recorder  of 
London  —  —  466 

NONCONFORMITY. 

^,  On  a  judgment  on  the  ftatute  of 
nonconformity,  if  a  mifericordia  be 
entered  inftead  of  a  capiatur^  the 
judgment  is  erroneous         —     a  7 

9.  On  a  fuegeftion  of  conformity,  af- 
ter verdiSTfor  (he  plaintiff,  on  the 
23  Ehz.  c.  I.  the  court  will  allow 
the  defendant  time  to  enter  the  plea 

239 

3.  An  aiidita  querela  lies  on  the  bi- 
'  fhop^s  co^cate  of  conformity  240 

4.  A  warrant  after  judgment  on  a  qui 
''  tarn  adion  on  :;o  Eliz.  c.  i.  cannot 

have  an  audita  querela  to  prevent  ex- 
ecution on  a  certificate  of  confor- 
mity, for  he  might  have  pleaded  it 
totnea&ion         —      —  140 

5.  Commitment  and  bail  for  poncon- 
formity       '       —  '  —     ^yo 

^.  How  an  indictment  for  noncon- 
^ormity  may  ftate  the  h&    ~  160 


I 


NON   PROSS. 

.  A  nolle  pro/e^i  fhall  be  granted  ob 
an  information  after  two  afiizes  and 
two  notices  of  thai  r-    8o 


NORTH. 

,  The  feals  delivered  to  Sir  Frestai 
North  —  —  z'^z 

.  Lord  Keeper  North  died  in  Triuity 
vacation  in  the  firft  year  of  Jamc 
the  Secondj  and  Sir  George  Jeffrin 
made  Chancellor  ""434 

NOTICE. 

.  If  a  father  give  ah  eflate  in  tail  to 
his  daughter,  provided  (he  marry 
with  the  confent  of  iruftees,  the 
eflate  tail  is  not  determined  by  her 
marrying  without  fuch  confent,  al- 
though  fhe  had  notice  collateraUy  of 
the  condition  on  which  the  elbtc 
was  given        —  —    3 16 

NOTTINGHAM. 

.  Lord  Chancellor  Nottingham  dies ; 
and  Sir  Francis  North  made  Keeper 
df  the  Great  Seal  '  —  25a 

NUISANCE. 

.  An  information  lies  for  cutting 
down  the  banks  of  a  public  river, 
and  thereby  diverting  the  courfe  of 
the  water,  although  that  part  of  it 
is  by  aft  of  parliament  vefled  in 
private  perfons,and  an  alfHon  given 
th^m  for  damages  done  to  it ;  icx  it 
is  a  public  nuiiance  —    30 

.  In  an  a^ion  on  the  cafe  iat  flop- 
ping a  gutter,  a  declanition  in  a  ^ 
ejlaie  to  thehoufe  to  which  the  fiop- 
page  was  a  nui/ance^  without  al* 
Icdging  Vifeizin  infet^  is  bad    -    8 1 

.  The  trades  oi  foaphoiUng^  calender^ 

ingy  and  breunng^  though  lawful,  yet 

if  Carrie^  on  to  the  annoyance  of  the 

f <pighbourhQod|  arc  nuifimces    337 

PATH, 


INDEX. 


OATH. 

1.  An  indii^?nent  on  the  3  Jac.  i.  c.  4. 
reciting  that  the  defendant  *'  refufcd 

"  *'  the  cniJi"  is  good,  although  the 
words  of  the  ftatute  are  "  rehifes  to 
'*  take  lYitovxW  —  196 

2.  Debt  lies  on  the  ftatute  25  Car.  2. 
c.  2.  ag-^inft  a  colonel  in  the  army, 
for  not  taking  the  oaths  to  govern- 
ment, as  direfted  by  the  ftatute  475 

3.  The  a(5ts  of  a  flieriff  who  has  not 
taken  the  oaths  required  by  1 3  Car. 
2.  ft.  2.  c.  I.  though  void  as  to 
himfelf,  are  good  as  to  ftrangers   68 

4.  If  an  alderman  omitted  to  take  the 
oaths,  and  Aibfcribe  the  declaration, 
at  the  time  of  his  uking  his  oath  of 
oflice,  his  ele(flion  to  fm;h  office  be- 
came  abfolutely  void,  although  the 
oaths  were  not  tendered  to  him    67 

5.  But  by  5  Geo.  i.  c.  6.  all  perfons 
required  to  take  the  oaths  ftiall  be 
confirmed  in  fuch  offices,  notwith- 
ftanding  their  omitting  to  take  the 
oaths        —  —    68,  w//j. 


OBLIGATION. 

I.  A  bond  conditioned  for  the  deli- 
very of  35  000  tiles,  to  the  value  of 
;t'.  144,  at  15/.  6d,  a  thoufand,  is 
good  for  the  fum  of  ;f.  144,  al- 
though the  number  of  tiles,  at  the 
price  mentioned,  do  not  amount  to 
that  fum        —  —     16 

J.  If  three  perfons  feal  and  deliver  a 
joint  and  fevei-al  bond,  the  tearing 
off  the  feal  of  one  of  the  obligors  en- 
tirely deftroys  the  bond        —    28 

5.  A  condition  to  leave  the  obligor  a 
third  part  of  his  eftate  is  not  per- 
formed by  the  obligor 'making  the 
obligee  a  }<?/«/  executor  with  two  other 
perfons  —  —    6g 

4.  If  a  bond  be  given  by  Jolm^  and 
the  declaration  in  debt  on  uich  bond 
be  againft  Roierty  the  plaintiffs,  on 
itoft  eflfafium  pleaded,  caimot  have 
judgment    .    — •  —*  5^4 


OFFICE  and  OFFICER. 

E .  A  grant  to  two  perfons  of  the  office 
of  Itewardfliip  of  an  honour,  and  of 
the  keeping  the  court  leeis  and  court 
baron  within  the  honour,  with  the 
perquifites,  "  to  hold  them  after  a 
"  prior  grant  determined  for  thirty 
"  years,  if  they  or  cither  of  them 
^^  ftiould  fo  long  live,"  is  good ; 
and  the  aranlees  may,  after  the  grant 
takes  effe<5V,  maintain  an  indebitatus 
ajfumpjjt  for  taking  the  fees  inci- 
dental to  the  court  baron^  or  for  mo» 
nies  had  and  received  to  their  ufe 

22 

:.  In  what  cafe  an  officer  is  required 
to  take  the  oaths  to  government 

68.  475 

3.  A  tenant  in  ancient  demefne  is  not 
privileged  from  ferving  the  office  of 
high  conjiahle         —  ""     75 

4.  The  ele<5lion  of  judge  of  the  fhe- 
rifTs  court  in  London  is  in  the  com- 
mon council,  and  not  in  the  lord 
mayor  or  fheriffs  '—  173 

ORPHAN. 

[.  In  what  manner  the  orphanage  part 
of  the  effects  of  an  inteftate  freeman 
of  the  city  of  Lnukn  fhall  be  difpofed 
of        ~  -^  174.409.467 

OUTLAWRY. 

1 .  Outlawries  reverfcd  for  want  of  fay- 
ing "ybr  the  cwnty^^  or  **  nor  either^ 
"  ///^w,"  or  *'  ff  judgment  ef  the  co» 
"  roner"      •       —  —     60 

2.  If^  in  a  record  of  outlawry,  the  year 
of  Our  Lord  be  written  mjigures  in- 
ftead  of  in  words  at  length,  it  is  er- 
roneous — *  —    60 

3.  If  an  outlawry  be  revcrfed,  the 
party  ftialLbe  reltored  to  money  le- 
vied on  the  capias  utlagdtum^  tlioueh 

into  the  Exchequer      —    68 


PAROJON, 


N-n'  4 


INDEX- 


>ARDQN. 

J.  A  pardon  of  murder  is  ^ood,  al- 
though the  word  murdrum  is  not  in- 
serted in  the  charter  —  334 


3.  Sh   Frmcis  Pewiiertm  TxMt  Cliief 
Juftice  of  the  pourt  of  King's  Bench 

155 

4.  He  fells  the  place  oi  prothonotary 
of  the  ComrooQ  Pleas  —  311 

-T-  3ff 


PARLIAMENT. 

%.  A  peer  if  the  reahty  committed  by  the 
'  Hmfi  rf  Lords  on  an  impeachment 
carried  up  i^inft  him  by  the  Ctm- 
fHonsy  may,  on  the  feffion  being  pro- 
rogued, or  the  parliament  diflolved, 
be  bailed  by  the  court  0/ Kind's  Bench^ 
to  appear  at  the  bar  of  the  Heufe  of 
Loi^s  on  the  lirlt  day  of  the  enfu- 
ing  feflion  or  meeting  of  parliament 

3j6 

t.  The  king's  fervants,  as  fuch,  or  the 
fervapts  of  peers  of  parliament,  are 
privileged  from  arreft  —    85 

PAYMENT. 

|.  If  a  fa(f^or  fell  the  goods  of  his 
principal,  and  receive  a  draft  from 
the  -vendee  on  his  banker  for  the 
value  of  them,  and  accept  from  the 
banker  notes  of  hand  in  difcharge  of 
fuch  draft,  the  principal  cannot  re- 
cover the  value  of  the  goods  from 
the  vendee,  although  the  banker  fail 
befqre  the  notes  become  due;  for 
^he  principal,  1  »y  recovering  the  notes 
firom  the  raptor,  takes  the  banker  for 
his  debtor  —  —  296 

a.  The  holder  of  a  banker's  draft  can- 
not recover  agjunft  the  drawer  on 
nonpayment  by  the  banker,  if  he 
give  the  banker  credit  foe  if,  or 
neglc(5t  to  demand  payment  in  due 
fimc        —  —  ^97 

jPEMBERTON. 

S .  Feh^C  KTON,  Serjeant^  made  a  Judge 
in  the  place  of  AryiU^  —    33 

^.  Sir  Francis  Pemhetfm  receives  his 
jtffetusy  and  afterwards  pra<ftifes  again 
in  all  the  courts  in  JVeHminfta-  Hall^ 
p|lt  without  TR£  BAi,  as  zfirjcant 

94 


5.  He  is  9gain  difplaced 

PERJURY, 

I .  Agreeing  to  give  a  perfon  a  fuin  of 
money  to  prove  a  deed  to  be  forged 
for  the  purpofe  of  obtaining  a  vcr- 
didt,  b  a  criminal  oflfence       —     i 

a.  An  information  for  attcmpt-ngto 
fuborn  a  perfon  to  prove  a  ^tt^  falfc, 
is  good,  without  alledging  that  the 
deed  was  true         —  - —     \ 

3.  An  indictment  for  agreeing  to  fub- 
orn ^  man  to  commit  perjury,  is 
good,  without  averring  the  agree- 
ment fpecially        -:-  —    a 

4.  An  attorney  convive d  of  a  mif(je« 
meanor  may  be  fined  and  impri- 
foned,  and  ordered  to  find  f^irctics 
f(^r  his  good  behaviour,  and  be 
f^ruck  ott'the  roll;  for  the  penalty 
of  fubomation  of  perjury,  inflicted 
by  5  KHz.  c.  9.  is  no  guide  as  to  the 
punifliment  at  common  bw   —    4 

5.  In  what  manner  perjury  may  be 
*    puniihed  by  flatute       —       5,  *e//>. 

6.  The  court  will  grant  a  new  trial  on 
an  indid>ment  of  p^rjury^,  after  a 
verdict  for  tlie  king,  if  it  appear  that 
it  was  not  wilful  and  corrupt      165 

.  A  copy  of  depofitions  returned  into 
chancery,  taken  under  a  commiiiion 
to  examine  witnefles,  are  not  ad- 
miffible  evidence  on  an  indii5lment 
of  perjury  againfl  the  defendant,  al- 
though fwom  to  be  a  true  copy, 
unlefi  it  be  firft  found  that  the  de- 
fendant vrT&Jwonty  and  that  he  made 
the  original  depofitions  «»  ^gg 

PHYSICIAN. 

.  In  debt  on  the  14  Hen.  8.  c.  5.  for 
pratiiling  without  licence,  the  print- 
ed (latute  book  is  evidence  of  the 
chaner  of  the  college  rr  )6^ 

••  ThQ 


I 


INDEX, 


^p  The  college  of  phyficians  may 
bring  an  aoion  on  the  34  Hen.  8. 
c.  5.  in  the  name  of  t/ie  frejident  and 
felloTiVs  ••-  *—  167 

PLEADING. 

I.  In  debt  on  bond  for  performance 
of  covenants,  the  defendant  cannot 
plead  "  performance"  generally  86 

%.  The  defendant  cannot  plead  "  non 
"  devaftavii*'  to  the  value  alledged, 
Unlefs  he  fay,  nor  of  any  parcel  thereof 

447 

J.  Precedent  of  the  king's  grant  plead- 
ed to  an  indictment  for  refufing  to 
be  of  the  wardmote  inqueft  -     526 

4.  The  plea  roll  may  be  amended  by 
the  file  ?—  —    492 

5.  An  exception  cannot  be  taken  to 
the  jurifdi«5lion  after  a  plea  in  chief 

492 

(J.  Pleadings  on  a  writ  oim^anter  $56 

PLEDGES, 

\,  Qu,  at  what  time  an  apttilant  muft 

find  pledges  to  profecute  his  appeal 

&  160 

a.  Pledges  on  a  homine  replegiando^  and 
a  capias  in  withernam  —  228 

3.  If  a  replevin  by  plaint,  on  which 
pledges  are  found  in  the  (hcriff's 
court,  be  renxyved  by  certiorati  into 
the  King's  Bench,  and  the  plaintiffs 
obtain  judgment,  a  fchre  facias  lies 
againft  the  pledges  on  the  return  of 


•*  ehmgatu^^ 


)i 


—  4*1-  485 


pqoR. 

I.  Precedent  of  an  oxder  of  feffions  for 
the  removal  and  fettlement  of  a 
pauper  —  — *  291 

^.  Juilicc§  of  the  peace  have  power 
rcfpe^ting  the  fettlement  of  the  poor, 
as  incident  to  the  authority  given 
them  by  \%  Eliz.  c.  2.  and  therefore 
an  order  ot  removal  made  during  the 
fufpenfion  of  the  (latute  15  &  14 
^ar.  3.  f.  %n  was  eood       —  29* 


3.  A  perlbn  who  refides  on  acopjr- 
hold  eftate  w6rth  only  ijx.  a  year, 
may  be  removed  if  he  become 
chargeable  to  the  pari(h        -^  ^9^ 

4.  See  the  ftatuje  9  Geo.  i.  c.  7,  f.  j, 

494,  mtii^ 

5.  The  ieflion  cannot  make  an  ori- 
ginal order  of  removal  —  504 

POOR  PRISONERS. 

1.  Mandanms  to  jullices,  commanding 
them  to  difcharge  a  pool'  prifoner  74 

2.  An  audita  querela  brought  by  a  poor 
prifoner        —  —  203 

3.  In  what  manner  an  infolvent  debt^ 
or's  a<El  muft  be  pleaded       -^  309 

POWER. 

1 .  If  51  power  be  given  to  a  leflec  fof 
years,  and  his  ajfgns^  to  make  leafes 
for  twenty-one  years  or  three  lives, 
and  he  afligns  the  term,  the  power 
goes  to  the  executor  of  the  ajjignee^  and 
to  the  ajignee  (f  the  executor  —     57 

2.  Under  a  power  to  demife  land  for 
three  lives,  referving  the  ancient 
rent  oi  fix  pounds^  a  year,  a  leafe  of 
the  land,  inter  aUa^  referving,  ptn 
inde^  Xhtfixfwnds  rent,  is  good ;  for 
the  refervation  (hall  be  intended  for 
the  land  onlv,  and  not  for  the  ^Jidc 
tliingt  alfo  demifed  —    58 

3.  Power  of  revoking  a  will    —  388 

4.  If  one  of  two  tenants  in  common 
make  a  fettlement,  with  a  power  to 
revoke  the  fame  by  deed  indented, 
and  figned  by  two  witneiTes,  a  fine 
levied,  and  a  deed  indented  and  fign- 
ed by  two  witneffes,  though  made 
ten  days  after  the  fine  was  levied, 
and  declaring  theufes  of  the  new 
fine  different  from  thofe  in  the  fet- 
tlement, with  intent  to  make  a  par. 
tition,  is  a  good  execution  of  the 
power        —  —  x86 


ypwYi, 
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inquefl,  and  the  king*s  letters  patent 
pleaded  in  exemption  -«->  526 


T#    Mr.  P^.ys    knighted,  and  made 
.  Solicitor  General  —      47 1 


PRECEDENTS. 

I,  Pifcccdcnt  of  an  indictment  on  the 
ftatutc  a3  Eliz.  c.  4.  for  hearing 
maCs  —  —  216 

a.  Precedents  of  pleading  on  a  homine 
refiUgiantk         —  —  225 

3.  Pr^edent  of  the  wTit  of  caplm  m 
vnthmam         —  —  226 

4.  Precedent  of  pleadings  in  the  above 
'   writ  —  —  227 

5.  Precedent  of  an  order  of  fcffion  on 
the  reputed  father  for  the  mainte- 
nance of  a  ballard  child        —  257 

6^  Precedent  of  an  indiftment  on  3 1 
Eliz.  c.  7.  for  ere<5ling  a  cottage 
without  laying  to  it  four  acres  of 
freehold  land  —  —  280 

7.  Precedent  of  an  itifor motion  on  the 
llatute  5  Eliz.  c.  4.  for  executing  a 
trade,  not  having  ferved  as  an  ap- 
prentice thereto  for  feveu  years 

319 

€.  Precedent   of  an   indi^ment   for  a 
•    fraud         —•  —  339 

9.  Precedent  of  pleadings  in  an  action 
of  debt  on  bond  given  to  the  mailer 
and  wardens  of  the  comf>any  of 
taylors  in  Exeter^  conditioned  not 
to  exercife  the  faid  trade  except  as 
a  journeyman         —  —  346 

•10.  Precedent  of /i«  a/^/i/ of  murder, 
with  all  the  pleadings  thereon    375 

I I .  Precedent  of  a  writ  of  error  on  an 
indictment  for  ufme  other  prayers 
than  thofe  eftablifhed  by  the  liturgy 

448 

12.  Precedent  of  a  cnt'mari^  and  the 
return  thereon  of  a  con  virion  on 
the  13  Car.  2.  c.  10.  for  unlawfully 
hunting  deer         —  —  490 

13.  Precedent  of  an  tndi^ment  for  re- 
fufing  to  officiate  on  the  wardmote 


PRESCRIPTIOX. 

1.  A  prefcription  generally  to  haro 
common  in  a  forffi  at  all  times 
throughout  the  year,  is  good,  with- 
out an  exception  of  the  fence  tHmth 

10 

2.  A  prefcription  by  a  burgess  that 
the  mayor  and  burgeiles  of  the  cor- 
poration have,  time  out  of  mind^  had 
a  right  of  common  for  themfelves 
and  each  of  them  in  fuch  a  place,  is 
good        —  —     44 

3.  On  an  iflue  that  the  freemen  and  in- 
habitants of  ancient  meflbages  have 
by  cullom  a  right  of  common  for 
fo  manybeafts,  a  verdict  finding 
a  right  of  common  maJo  et  forma^ 
€5*f .  and  alfo  that  the  freemen  had  a 
right  of  common  for  twenty  more, 
is  good ;  for  the  latter  finding  fhail 
be  reje^ed  as  furplufagc       —     78 

4.  An  avowv  by  a  burgcfs  of  a  cor- 
poration confifting  of  twelve  capital 
burgcfTes  called /r^^/rr^w,  and  twelve 
inferior  burgefles  called  fiaUingers^ 
that  ever\*  freeman  inhabiting  a  houfc 
there  hath,  by  cuflom,  a  right  of 
common  in  the  place  where,  is 
^ood,  for  the  cuflom  is  not  alledged 
ni  the  inhahitanis^  but  in  iht freemen 
of  the  borough        —  _     -9 

5.  A  prefcription  pleaded  in  **  a  mef- 
**  iuage  or  tenement,"  is  good      96 

6.  A  prefcription  for  common  of  jjaf- 
ture  for  all  beafb  levant  ct  cwchant^ 
as  appendant  to  a  mejfuage^  is  good  ;^ 
for  a  mefluage  fhall  be  mtcnded  to 
have  fufficient  land  to  it       —  248 

PRESENTMENT. 

I.  A  prefentnient  for  a  nuifance  miift 
flate  the  place  where,  and  where 
that  place  is  fituated  —  216 

a.  A  prefentment  for  not  repairing  k 
pair  of  (lairs  leading  to  the  Thames 

45S 
3.  A  grand  juror  is  ifidiAableforirak^ 


INDEX- 


ing  a  prefentment  without  the  aflcnt 
of  his  fellows        —  —  304 

PRIEST. 

1.  The  import  of  the  word  "/r;V/'* 

30J 

2.  To  fay  of  a  jufticeof  the  peace,  a 
deputy  lieutenant,  and  candidate  for 
a  feat' in  parliament,  "  a  prkft  gave 
"  him  the  eucharijl,  and,  being  lick, 
*'  he  received  extrane  un^ioriy'*  is  ac- 
"  tionable        —  —  3^^ 

3.  Qz/.  If  the  word  "pried''  can,  by 
innuendo^  be  made  to  mean  "  popilli 
"  prieft"         —  —  306,  notis, 

4.  The  queftion,  whetlier  aperfon  was 
apriefl  at  the  time  of  his  admifiion 
to  a  benefice,  ihall  be  tried  by  the 
h'lJJiop^  and  not  by  the  country  —     53 

PRINCIPAL  ami  INTEREST. 

\.  In  debt  on  a  bond  conditioned  to 
pay  £,  500,  with  lawful  ir.terefl  for 
the  fame,  a  declaration  for  the  prin- 
cipal fum,  without  taking  any  no- 
tice of  the  interell,  is  good       r     32 

PRIVILEGE. 

1.  In  what  cafes  privilege  of  parlia- 
ment muft  be  allowed  —r     85 

2.  An  attorney  cannot  plead  privilege 
after  imparlance  —  145 

3.  The  commiffioners  of  the  trea- 
sury have  the  privilege  of  being 
fued  only  in  the  Exchequer   299 

4.  A  barrifter  has  the  privilege  to  by 
his  venue  in  Wddlrfex^  although  he 
has  retired  from  practice      -     242 

5.  A  barrifter  has  the  privilege  of  lay- 
ing any  tranfitory  a£tion  in  Mid- 
dltfex  —  —  177 

PROBATE. 

\.  A  mandamus  lies  to  compel  the 
grant  of  a  probate  of  a  wiU     ••     48 

PROCURATION. 

5.  A  prohibition  lies  to  the  ecclcfiaf- 
tical  court  on  a  libel  for  fo  much 
9  year  granted  for /r9c«r<7//V»  -    97 


PROHIBITION, 

1 .  If  a  tradcfman  fumifti  a  (hip  with 
fiiils  and  «tiier  neceftaries,  and  aftei* 
the  owners  have  publicly  fold  both 
ftiip  and  tackle,  he  libels  in  the  ad- 
miralty court  againft  the  fhip,  the 
mafter,  the  old  owner,  and  the  new 
owner,  the  court  will  grant  a  prohi- 
bition as  to  the  ftiip,  the  mafter,  and 
the  new  owners        —        '""338 

2.  A  prohibition  does  not  lie  to  the  ^ 
court  of    admiralty  to  ftop  a  fuit 
there  by  all  the  mariners  of  a  (hip 
jointly  againft  the  mafter;  but  if  the 
mafter  and  feamen  of  a  ihip  join  in 

a  libel  in  the  admiralty  court  againft 
the  owners  for  wages,  a  prohibition 
lies  —  —    86 

3.  A  fiiggeftion  cannot  be  amended 
after  a  prohibition  granted      -    97 

4.  The  fpiritual  court  ftiall  not  be 
prohibited  from  proceeding  on  a  li- 
bel for  a  penfon  charged  on  an  im- 
propriator       —  -^    ^  y 

5.  A  prohibition  lies  after  fentence  and 
appeal,  if  it  appear  upon  the  face  of 
the  libel  that  the  court  has  no  ju- 
rifdidion        —  *"  '45 

6.  A  venue  muft  be  laid  in  a  declara* 
tion  in  prohibition  —  146 

7.  A  prohibition  lies  to  the  court  of 
arches  on  a  libel  for  a  legacy  of 
books  given  to  the  jibrary  at  Liwi' 
bethy  on  a  fuggeftion  that  the  plain- 
tiff were  citedout  of  the  dioceu,  and 
that  the  archbiftiop  of  Canterbury  is 
judge  of  the  court  -^146 

8.  A  prohibition  does  not  lie  on  a  fug- 
geftion of  being  cited  out*of  the  cS- 
ocefs,  after  plea  pleaded       —  1  jj 

9.  A  prohibition  lies  if  the  fpiritual 
court  refufe  a  plea  to  the  jurifdic- 
tion,  or  proceed  on  a  libel  for  a  le- 
gacy to  be  paid  out  of  lands    -     50 

10.  On  a  trial  in  prohibition,  if  lands 
be  found  to  be  not  barren^  and  a  con- 
fultation  be  awarded  in  a  fuit  for  the 
tythes  of  fuch  land,  and  the  fpiri- 
tual court  proceed  contrary  to  the 
verdift  at  law,  a  prohibition  fhall  go, 
though  after  fentence  —  i^^ 

)\\.  The  fuggeftion  on  which  a  pro- 
faibitioii, 


INDEX. 


hlbkion  is  granted,  if  ajirmattvf^ 
raUiC  be  proved  wiiliin  lix  calendar 
months  —  —    92 

12.  The  court  of  King's  Bench  will 
not,  after  fentence,  grant  a  prohibi- 
tion to  the  admiralty  on  t»Se  ap- 
plication  oi  the  plahttiffhtloWy^o  Itay 
his  0am/uity  although  the  libel  is 
founded  on  the  coimru^ion  of  ki- 
ters  patent        —  —  406 

13.  A  prohibition  will  not  lie  on  a 
fuit  to  the  fpiritual  court  for  dilapi- 
datioMj  fu£fered  before  a  general  par- 


don 


—  421 


14.  Prohibition  lies  to  the  fpiritual 
court  on  a  libel  for  facing  "  You 
•*  are  a  rc»;ue,  and  have  had  fel- 
^  lows  to  meat  falfe  —  454 

15.  Prohibition  on  a  modtu  for  tythes 

461 

16.  The  fpiritual  court  (hall  not  be 
prohibited  from  enforcing  the  pay- 
ment cf  a  pjirifh  rste  made  by  the 
majority  of  the  parifliioners  in  vef- 
try,  although  for  the  rebuilding  of 
the  nave  of  the  church         —  141 

1 7.  A  prohibition  to  the  fpiritual  court 
on  a  libel  for  calling  a  woman  a 
jade  *—  -—  487 


PROMISE. 

J.  The  claiife  in  the  (latute  29  Car.  2. 
c.  3.  "that  no  aclion  Ihall  be  brought 
"  upon  an  agreement  in  confidtra- 
•*  tion  of  marriage,  unlefs  it  be  in 
*'  writing,"  does  not  extend  to  pro- 
mifcs  made  before^  though  not  to  be 
pcrfonned  until  after  the  making  of 
the  (latute         *-  —     17 

2.  In  what  cafe  a  promife  or  agree- 
ment made  by  a  third  perfon  to  a 
bailiff,  in  confideration  of  his  dif- 
c  harging  a  prifoner  in  cuftody  on 
tnrfne  pTQcefiy  is  good  ••—     95 

3.  If  a  man  retain  an  attorney  for  an- 
other, and  promife  to  pay  hin),  an 
indthitatui  ajfumpfit  lies  again  ft  the 
j)erfon  retaining  on  this  exprefi  pro- 

.  w'tfi  —  —    42 1 


QUANTUM  MERUIT. 

1.  A  carrier  may  have  a  tpumtum  me^ 
ruit  for  the  hire  of  goods  delirenad 
to  him  to  carry,  if  there  was  no  fpe- 
cial  agreement  made  —     82 

2.  The  court  will  not,  after  ijjfucjomed^ 
allow  an  amendment  in  a  declara- 
tion on  a  ^iMus/s/Kr  jcr^nr//        —  183 

QUARE   IMPEDIT. 

I .  A  qume  impedit  by  the  king,  againft 
the  incumbent y  to  prefent,  by  realbn  of 
(imony  in  tlie  incumbent,  need  not 
make  M^/^nm  a  defendant     -  167 

QUE    ESTATE, 

1.  On  pleading  a  prefcription  in  tpie 
eflafe^  the  pleader  rauft  ftate  a  feifin 
in  fee  —  —   i^6 

2.  For  a  qne  eft  ate  cannot  be  of  a  term 
of  years  —  — -  485 

3.  In  an  action  on  the  cafe  ftw  (lop- 
ping a  gutter,  a  declaration  in  a  que 
efiate  to  the  houfe  to  which  the  flop- 
page  was  a  nuifance,  without  alledg- 
ing  a  feifin  in  fee^  \s  bad        —     81 


QUOD    CUM. 

1 .  A  declaration  qwd  cum^  &c.  in  an 
aclion  of  debt  on  a  penal  ftatute, 
is  bad;  for  in  penal  ftatutes  every 
thinor  necelTary  to  fupport  the  aflion 
muft  be  pofitively  averred    — •    37 

2.  A  declaration  in  an  a£lion  of  trcf- 
pafs  w  ct  armii^  with  a  quod  cum^  is 
bad  —  -^  —  180 

3.  But  qnerc  if  this  is  not  cured  by 
verdia         —  •-•  180,  notis. 

4.  And  this  objection  has  been  over- 
ruled  in  debt  on  a  penal  (latute  247 

5.  In  an  a^ion  quod  cum  the  defend- 
ant took  and  detained  goods,  it  was 
held  bad         —         ..  206 

6.  But  an  aflion  on  the  cafe  upon  the 

cuftoi^ 


INDEX. 


cuftom  of  merchants   againft    the 

drawer  of  a  bill  of  exchange^  with 

'  a  quiJ  cuniy  is  good  —   1 80 

7.  And  it  feems  agreed  that  in  cafe^ 
or  in  Jeky  this  is  no  objection     447 

QUO   WARRANTO. 

1.  The  proceedings  in  the  cafe  o^  quo 
wairanto  agaijiil  the  city  of  Lon- 
don —  —  264  to  a8o 

2.  Quo  loarranto  againft  feveral  alder- 
men of  the  city  of  JVorcefler      287 

3.  0»oTO/»7/iff/o  againft  feveral  bakers 
of  the  county  of  Chefter,  that  came 
in  and  fold  bread  at  Glamerftonty  nigh 
to  the  city         —  —201 

4.  A  challenge  in  quo  warrdnto^  becaufe 
the  juror  had  not  40I.  a  year      287 

5.  The  king  is  concluded  upon  a  ver- 
dict in  the  mere  right  in  a  qm  war- 
raniOy  but  not  in  an  information      47 

6.  Judgment  of  feizure  quoufque  fliall 
he  given  on  the  non-appearance  of 
a  corporation  in  an  information  quo 
Tvananto 


RECORDS. 

Src  Presedents, 
LuUSlitunts, 
Pleading, 

RECUSANCY. 

1.  If  a  recufant  conform  before  judg- 
ment on  a  qui  tarn  a^ion,  he  is 
difchargcd  from  the  penalty       1 79 

2.  On  a  fuggeftion  of  conformity  after 
a  verdi(5ffor  the  plaintiff,  on  23  Eliz. 
c.  I.  the  court  will  allow  the  de- 
fenduit  time  to  enter  the  plea    238 

3.  A  defendant,  after  judgment  for  re- 
cufancy  on  a  qui  tarn  aaion,  cannot 
have  an  audita  querela  on  a  fuggef- 
tion  of  conformity      —         —  240 

4.  A  recufant^  after  judgment  on  a  ^ 
fam  adtion,  on  %%  £liz.  c.  i.  cannot 


have  an  audita  querela  to  prevent 
execution  on  a  certificate  of  con- 
formity -r-  -i-  240 

5.  An  a<5lion,  on  23  Eliz.  c.  i.  againft 
a  wife^  (hall  not  be  flayed  on  the 
^;^^Wi  conforming  — *  331 

6.  The  court  will  allow  time  to  a 
recufant  to  conform  —  ^jx 

7.  Precedent  of  a  certificate  of  con- 
formity «—  ..  3^2r 

8.  A  precedent  of  an  indidment  for 
recufancy  —  -^  305 

9.  The  quarter  fefEons  has  no  au- 
thority, by  3  5  Eliz.  c.  2.  to  proceed 
againfl  quakers  for  not  going  to 
church  —  ...  401 

See  ludiSlment, 

RELATION. 

1 .  A  leafe  made  by  affignees  of  com* 
miifioners  of  bankrupt,  of  the  bank- 
rupt's land,  fhall  have  relation  to 
the  time  at  which  the  bargain  and 
fale  was  inrolled  '  •.1^5 

2.  If  a  trader  be  arrefted  on  feveral 
actions,  and  give  bail  to  them  all,  his 
not  paying  the  debts  in  fix  months 
after  the  arrefl,  and  bail  given,  fhall 
not  make  him  a  banluiipt,  until 
after  fix  months,  for  the  fix  months 
mentioned  in  21  Jac.  i.  c.  19.  fhall 
relate  to  the  time  of  the  arrefl     5 1  % 

See  alfo  Duncomb  v.  Walter       253 

RELEASE. 

1.  A releafe  fliall  be  conflnied  accord- 
ing to  X\\c  particular  purpofe  fox  which 
it  was  made  —  ...    ^.^ 

2.  A  covenant  to  pay  money  at  a  fu- 
ture day  is  not  difcharged  by  **  a 
"  release  of  all  debts,  dues,  aflions, 
*^  caufes  of  a^on,  obligations,  and 
**  writings  obligatory,"  if  fuch  re- 
leafe  be  made  before  the  day  of 
payment  —  —    90 

3.  If  lands  be  fettled  to  the  ufe  of  A» 
and  B.  for  their  lives,  remainder  to 
the  ufe  of  the  firfl  fon  of  B.  in  tail 
xnale^renuundertothebeirof  A;  a 

aSLfiASK 


INDEX. 


KBLEASE  made  by  B.of  "all  her 
**  right  and  cftate  to  A.  and  his 
♦*  heirs,"  does  not  deflroy  the  con- 
tingent remainder  to  the  firft  fon 
of  B.  although  the  releafe  be  made  ^ 
before  fuch  fon  is  born        —    9:1 

REMAINDER. 

f .  If  a  teftator  dcvife  "  all  liis  land 
•*  to  A.  and  B.  his  two  daughters, 
^  and  their  heirs,  equally  to  be  di- 
•*  vidcd  betwixt  them,  and  if  they 
•*  die  without  iflue,  then  to  his  ne- 
•*  phew  C.  and  the  heirs  male  of  hi^ 
**  body,"  the  daughters  have  feve 
ral  cftates  tail  by  moieties  ;  but  on 
the  death  of  one  of  them  without  if- 
fuc,  her  moiety  ihall  not  go  imme- 
diately  to  the  nephew,  but  fliall  re- 
main with  the  furviving  daughter  ^^ 
way  of  crofs  re?BainJir  —  1 3f)  ' 

a.  Thfc  old  dodrine,  that  there  cannc  c !  g 
be  a  crofs  remainder  between  mor*. 
than  two  pcrfons,  is  exploded 

139,  ncfij. 

3.  Whenever  crofs  rcmaiudcrs  are  to, 
be  raifed  between  nvo  perfons,  and 
no  more,*  the  prefumption  is  in  h 
▼our  of  croft  rcmnindrrs^  but  where 
they  are  raifed  between  more  than 
two,  the  prefumption  is  again  ft  then . 

J  40,  noti.  . 

4.  If  tenant  in  tail  ilifcr>utifiur\\\c  cftat(, 
by  making  a  grant  for  life,  net  wai^ 
ranted  by  the  ftatute  32  Hen.  fl. 
c.  28.  and  die  without  ilFuc,  a  svr  ■ 
RENDER  made  by  the /cfian/ for  ii/, 
to  the  remahtdir  mart  in  tail,  will  no: 
purge  the  difcfintimtmice^  and  tl)€n  - 
fore  Jie  cinnot  bar  his  ill'uc  in  tali 
by  fuffermg  a  common  recovery 
with  (ingle  voucher;  for  not  beinj 
remitted  to  his  eftate  in  tail  by  ac- 
ceptance of  the  furrender,  he  is  net 
in  polfeilion ;  but  a  leafe  for  year? 
made  by  fuch  remainder  man  in 
tail,  to  commence  after  the  grant 
for  life,  fhall  be  good  againft  him 
by  eftoppel  —  —  24^ 

5.  On  a  devife  "  to  hi*  wife  for  life, 
**  if  (he  do  not  itarry,  and  if  flie 
"  do  marry,  then  to  Ins  fon  and  the    4. 
**  heirs  of  his. body,"  with  remain^ 


der  over,  the  remainder  is  not  con- 
tingent, but  vcAcd  in  the  fon  to  take 
effefl  in  poflefhon  upon  the  death  ^ 
or  mairiage  of  his  mother  153 

Under  a  devife  to  a  wife  for  life, 
provided  ll'.c  remain  a  widow,  but 
in  cafe  (lie  marries  a  fccond  hulband, 
then  to  J.S.  when  he  fliall  attain  his 
age  of  twenty-three  years,"  the  wife 
has  an  abfolute  eftate  until'^  J.  S.  is 
twenty-three,  although  (he  n-iarries 
before  —  •"  ^53  wf'*^- 

If  A.  be  copyholder  for  life, 
with  remainder  to  B.  for  life,  "  to 
"  commence  from  and  after  the 
"  death  of  A.  or  other  fooner  de- 
"  termination  of  his  eftate,"  and 
A.  is  attainted  of  high  treafon,  the 
copyhold  is  forfeited  to  the  lord,  and 
he  m  remainder  may  enter  without 
any  prefentmcnt,  although  the  of- 
fender be  pardoned  —  1 50 

In  what  Cafe  a  releafe  will  not 
deftroy  a  contingent  remainder    9a 

REMITTER. 

See  Rtmaindtr, 

RENT. 

See  Hardie  v.  Pawlino[        —  zit 

.  A.  grants  a  leafc  for  years  to  B.  and 

C.  yho  covenant,  for  them felves  and 
their  affigns,  to  j\ny  the  rent  to  A. 
and  his  affigns,  according  to  the  re  - 
fervation.  B.  with  tlie  confent  of 
A.  afligns  the  remainder  of  his  in- 
tfreft  in  the  tenn  to  C.  A.  receives 
the  whole  rent  fi'om  C.  and  after- 
wards afligns   his  rcveriion    to   D. 

D.  as  affignce  cf  the  rcvaftcn  niav 
maintain  covenant  againft  B.  for  rent 
accrued  after  the  aflignmcnt  of  his 
intereft'in  the  term  to  C  ;  for  no  ac^ 
of  the  lefTee  can  difcharge  him  or 
his  alTigns  from  thtfpecial  c<nxndnt^ 

Q«r.  Whether  an  action  will  lie  for 
renty  or  vfe  and  occupation^  againft  an 
alien  artificer  —        _  j^j 

A  conufance  for  rent  muft  ftate  a 
good  title,  but  if  it  alledgc  a  deed  in- 

dented 


INDEX. 


tlentccl  without  flatin?;  the  confide- 
ratioii,  7«.  whether  it  U  not  hel[>ed 
after  verdift  on  the  ifiTue  of  "  no  imt 
''inarrear"'  —  —     ao 

5.  If  tlie  grantor  of  a  rent  charge  cove- 
nant  "''ror  him,  his  heirs  and  execu- 
tors,/(?  poy,  &:c  "  an  adion  of  cove- 
nant lies  againft  the  executor  for 
rent  accruing  after  tlie  death  of  the 
grantor,  although  the  grantee  entered 
purfuant  to  a  claufe  in  the  deed,  for 
rent  arrear  previous  to  the  death  of 
the  grantor.         —  —  333 

6.  Debt  for  rent,  or  copyhold  and  free- 
hold land  and  evi.flion  pleaded  399 

7.  Trefpafs  brought  againft  the  grantie 
of  a  rent  charge,  and  pleading  there- 
on —  —  439 

8.  In  replevin,  an  avowry  under  a  dif- 
trefs  for  rent,  alledging  a  pofleflion 
\inder  term  of  years,  is  fufticicnt  484 

REPUBLICATION. 

1 .  "  My  will,  in  the  hands  of  J.  S.  ftiall 
Ibndjis  a  good  republication  for  the 
will  —  —    49 

2.  A  parol  declaration  will  not  fo  fiar 
republidi  a  will  as  to  give  a  legacy 
to  a  perfon  not  named  in  it  —    64 

RESCOUS. 

1.  In  an  indidlment  for  a  refcous  com- 
mitted bv  a  wife  there  muft  be  an  ad- 
d'fhtt  to'  the  defendant's  name,  pur- 
luant  to  the  ftatute  -^     84 

Sfg  Addition. 

RESTITUTION. 

r .  In  wl lat  cafe  rcftitution  (hall  or  fliall 
not  be  granted  on  an  indiftment  of 
forcible  entry  —        -^419 

REVERSION. 

I.  In  what  cafe  a  fine  levied  by  a  tc^ 
nant  in  tail  will  not  bar  the  ifluc  in 
tail,  where  the  eftate  was  of  the  gift 
of,  and  the  revcrfion  continues  in, 
the  crown  —  104 


2.  In  what  cafe  an  afllgnecof  a  rever- 
fion  may  maintain  an  adtiou  of  cove- 
nant for  rent  arrear  —  134 

3.  In  what  county  fuch  a6tion  mdft 
be  brought        —  —  200 

4..  In  debt  for  rent  by  the  bargainee 
of  a  reverfion,  the  'omitting*  to 
ftate  attornment  in  the  declaration 
was  aided  by  the  verdi£t      —  234 

REVO(?ATION. 

1.  The  birth  of  a  child  is  a  virtual  in- 
vocation of  a  will  of  perfonal  pro- 
perty —  —  24ft 

2.  In  what  cafes  marriage  and  the  birth 
of  a  child  will  revoke  a  will  of  feal 
property        —  —  24^,/ro//A 

RIOT.  • 

1 .  On  an  indictment  for  a  riot  and.  an 
ajfaulty  the  defendants  may  be  found 
guilty  of  theaJJauU^  and  acquitted  cf 
the  riot  •—  —     95 

2.  An  information*  lies  for  r'wtwfly 
entering  the  houfe  of  a  tenant  at 
itiilty  or  even  at  fufferance^  2&  iox  z, 
forfeiture  "oi  the  term  committed  by 
the  landlord        —  —  150 

3.  An  information  granted  againft 
pcrfons  for  making  a  tumult  and 
riot  in  Guildhall        —         "T  ^^J 

4.  A  defendant,  in  execution  for  a  fine 
on  a  conviction  tor  a  riot«  admitted 
to  bail  on  a  recognizance  to  profe- 
cute  his  writ  of  error  with  effefl^  or 
to  pay  his  finq  .  "^    94 

.5.  An  information  againft  the  recor- 
der of  Brijld  and  others,  for  no- 
toufly  aflTembling  and  choofing  ao 
alderman,  without  tJie  prefencc  of 
the  mayor,  contrary  to  the  charter 

237 

6.  Indi6tn>ent  for  riotoufly  and  for- 
cibly entering  on  the  poOeiiion.Qf  a 
tenant  for  years  —  4^9 

SATISFACTION. 

I.  What  (haH  be  deemed  jGitisfiiCtion 
on  a  bill  of  exchange . .  ^.     -r  442 

SAUNDERS. 


I    N    D    R  X. 


SAUNDERS. 

S.  Sir  Ednumd  Saunders  is  made  Chitf ' 
Tuftice  of  the  court  of  Kifigs 
Bench  —  —  2^2 

9*  Sir  EJmond  Sawid^s  dHdbled  by 
ficknefs  from  attendiug  |hi&  coum 

Jir  Edmmd  Saundan^  dies  at  his  hoiife 


at  ParfmCi  Grem^ 


"  —  3c8 


SCANDALUM  MAGNATUM, 

X.  The  court  will  not  change  the  venue 
in  an  aflion  o^  fcandalum  magna^ 
Akm,  upon  the  ufu^)  afiid^^ic        96 

••  Au  adtion  of  fcnndalmm  mngnatum 
tes  for  faying  of  the  king's  brother, 
and  prefumptive  heir  to  the  crown, 
'^  He  has  burned  the  city^  and  is  now 
**  C9me  to  cut  cur  thr^ts**         •*-  246 

.3.  In  what  manner  the  declaration 
muft  recite  the  ftatute  —  435 

4*  Qu.  Whether  a  declaration  of /can. 
mag,  fer  ing  forth  the  paniphlet  thus, 
*'  in  lohich  certain  pnmpJdct  dii\rsfalje 
**  andfcantialous  lies  are  contained," 
be  fufficient  —  —  506 

SCIRE   FACIAS. 

X.  To  a /r/Vi'^/'rf.-m.r  againfi  terrctcnants 
to  have  execution  of  lands,  a  plea 
in  abatement  that  there  was  another 
terretenantof  par:  of  the  lands,  is  not 
peremptory        —  —    43 

ft.  Scire  facias  on  a  judc];ment  reverfed 
on  a  fuggeflion  of  payment  on  the 
firft  judgment         —  '         —  210 

3.  In  2ifcire  fiidas  againft  one  of  two 
perfons,  as  bail  of  one  defendant 
in  a  joint  aftion  againft  two,  an 
averment  that  he  had  not  paid  is 
futiicient ;  for  his  recognizance  was 
to  be  bail  for  fuch  one  perfon,  and 
if  the  other  had  paid  it,  the  bail 
ought  to  have  pleaded  fuch  payment 

147 

^,  h/cire facias  lies  ftpinft  the  exe- 
cutor of  bail  as  well  as  againft  the 
bail  tliemfclves        —         —310 


I 


$.  If  jiid«x\ent  in  debt  on  bond  be 
^•^obtdhed  againft  an  adniiniftrator, 

;  add  2l  fcire/mcias  be  brought  againft 
l^is  adminiftrator  de  bonis  n^  on  a 
fuggeftion  of  a  deva/i.viit  by  tlic  iu- 
teiSte  adminiftrator,  the  ddendant 
may  plead  pltTte  otiminijhretvit  bv  jwiy- 

'  raent  of  the  fimple  contract  debt:*  of 
his  inleftate,  for  the  'xafiing  is  the 
charge,  and  that  is  of  no  higiier  na- 
ture —  —     48  J 

6.  Execution  by  elegit  may  be  taken 
out  on  an  old  judgment  wkhour 
fcire  facias         —  —  23  J 

7.  If  a  refUvin  be  removed  by  certio^ 
rari^  and  the  parties  neglc^'  to  pro- 
ceed i:t  the  fuperior  court,  z.  J'crt 

facias  lies  againft  the  pledges  -  485 

8.  Where  a  profert  of  letters  of  admi- 
niftration  arc  not  neceflar)^  xn  fcire 

facias  —  —  459 

9.  K  fcire  facias  ought  to  go  to  all  the 
terretenants  before  a  commoniseco  very 
is  rcverfed  ;  but  the  granting  of  this 
writ  is  merely  difaet'umary  and  not 
oi  right  ^  —  505 

10.  K  fcire  facias  by  2Ji  adminift%at:w 
againft  an  executor  ^on  a  judgment  re- 
covered by  the  intefiate  againft  the 
teftatur  in  Middlesex,  is  good,  al- 
though it  alledge  that  the  adminif- 
tration  wus  granted  in  the  dioctfe 
of  York  —  —  438 

S  C  R  O  G  G  S. 

1 .  Sir  IVill  am  Scrofgs  is  r<*movcd  from 
the  office  of  Chief  Juftice  of  the 
court  of  King's  Bench,  and  is  fuc* 
ceeded  by  Sir  Frauis  PcmbcrtoH 

S  E  AX. 

I.  If  four  perfons  be  bound  j<»ndy 
and  fcverally  in  a  bond,  and  each 
of  them  deliver  the  fame  as  his  act 
and  deed,  and  the  feal  of  one  of 
them  be  debruiled  before  sjfue 
joined  \  the  other  obligors  cannot 
be  fued  on  this  inftrument,  although 
their  feals  remain  \.  for  the  bond  is 
void  as  to  all        *»  ».    ag 

a.  But 


T,  9   D    E   X. 

ft.  But  whether  the  foU  Was  debruifed 
before  or  after  liTue  joined  is  a  &£i 
for  the  confideratioB  of  the  Jury 

3.  Qu.  whether  an  a^ioA  can  be 
maintainedonanoteundery^ir/  161 

SERJEANTS. 

X.  The  call  and  oath  of  ferjeants  at 
law  —  —  103 


SESSIONS. 

I.  How  the  feffions  may  proceed  to 
cpmpel  a  mafter  to  take  and  main- 
tain a  pari(h  apprentice        —  193 

a.  The  fecurity  taken  by  the  juflices 
from  the  putative  father  of  a  baf* 
tard  child,  muft  be  to  perform  the 
order  of  maintenance,  mr  to  appear 
at  the  next  feffions  —  ft58 

3.  The  feffions  cannot  make  an  ori- 
ginal order  of  removal        —  504 

4.  An  indi&ment  lies  at  feffions  on 
I  Eliz.  c.  a.  and  the  13  and  14 
Car.  ft.  c.  4.  for  ufing  other  than 
the  common  prayers  —  450 

J.  A  bill  of  exception  will  not  lie  at 
feffions  —  —  288 

6.  The  quarter  /e^atu  has  no  autho- 
rity, by  35  EUz.  c.  2.  to  proceed 
aeainfl  quakirs  for  not  going  to 
church  —  —  401 

7.  The  feffions  could  not,  before 
3  Car.  X.  c.  4.  f.  1$.  make  an  order 
of  maintenance      —         —  13ft 

8.  The  feffions  may  difcharge  an  ap- 
prentice from  ms  indentures  on  ac- 
count of  the  ill  treatment  of  his 
mafter,  and  order  a  portion  of  the 
fee  to  be  returned  —  290 

9.  Precedent  of  an  order  of  feiSon 
for  the  fettlement  of  a  pauper     291 

so.  The  feffions  cannot  try  an  indict- 
ment for  a  confpiracy  under  the 
commiffion  of  the  peace      —  456 


Vol.  IL 


SHERIFFS. 

I  <  Dibt  on  a  fheriflF^s  bond,  conditioned 

%>  anfwer  the  plaintiffs  in  a  plea  of 

^ig^^  generally,  is  good,  although 

the  ^fit  is  to  anfwer  in  a  plea  of 

tq^f{bfi,  with  an  ac  etiam  in  debt  51 

ft.  Fort^bair  fum^Ae  fheriff  fliall  take 


bail     ^ 


mtis. 


183 


In  what  cafe  a  promife  qr  agree- 
ment made  bv  a  third  perfon  to  the 
fheriff  or  his  Dailiff,  in  confidei^tion 
of  his  difcharging  a  prifbner  in  cuf- 
tody  on  mefne  frtcefs^  is  good      9^ 

4.  The  fheriff  may  levy  wmuy  nndo* 
a  writ  of  Uydri  facias  de  htms  ef 
catallis  —  —  x66 

5.  How  the  fheriff  fhall  be  liable^  if 
his  clerk  be  robbed  of  money  taken 
in  execution        —  —  x  7* 

6.  The  election  of  judge  of  the  fhe- 
riffs  court  of  Lwdon  is  in  the  commom 
cwnciiy  and  not  in  the  An/  major  or . 

Jhifs  —  —  X73 

7.  A  fheriff  indided  for  refuting  Ao 
execute  a  warrant  of  juflices  -  xSft 

8.  An  adion  lies  againd  an  under-fit' 
riff  for  money  levied  under  a  fieri 
facias  —  ^  ftSx 

9.  .In  what  cafe  the  vcnrre  fhall  be 
dircded  to  a  co-fieriff  —  287,  288 

10.  In  what  cafe  the  array  may  be 
challenged  oh  account  of  the  inte- 
reft  which  the  fheriff  has  in  the 
caufeta be  tried       —        —  338 

XI.  The  fheriffs  of  London  cannot  fue 
as  one  fheriff,  but  otherwife  in  Mld^ 
dUfcx  —  —  433 

SIGN   MANUAL. 

X.  A  warrant  of  commitment  under 
Xhtjign  mamtaif  is  bad  —  484 

SLANDER. 

X.  TndiAmcnt  for  flaiidering  a  grsnd 
j^-        ..  —  207  to  2x0 

2.  In  what  form  a  declaration  in  flander 
O  o  muft 


INDEX. 


muil  introduce  the  words  fpoken 
.       436 
3.  In  what  cafe  the  words, "  coiMnon 
**  whore,"  are  a£^ionable     —  483 

SeefTorJs, 

SPECIALTY. 

I.  Q,ifre^  whether  an  action  can  be 
maintained  on  a  note  under ^<i/,  by 
which  the  defendant  promifts  to  pay- 
to  the  hearer  £,  100^  by  averring 
that  it  was  deUvered  to  the  plaintiff 
by  thi  hearer         —  .—  161 

STATUTE. 

1.  Anexphrcd  fbtute  (hall  beVevived* 
if  clearly  identified,  although  the 
commencement  of  it  be  mifrecited 
in  the  reviving  ftatute  -^  302 

a.  A  private  ftatute  cannot  be  given 
in  evidence  on  the  general  ifllie,  but 
inuft  be  fpecially  pleaded     —  318 

3.  An  indi^ltnent  will  lie  on  a  pro- 
hibitory claufe  in  a  fiatute    —  451 

4.  If  a  flatute  impofe  a  duty  on  all 
hearths,  except  in  cottages  let  under 
a  certain  rent,  quarcj  whether  the 
landlords  of  fuch  cottages  are  liable 

459 
SUBORNATION. 

See  IndiSlnufU, 
Perjury, 
Fergery. 

SUGGESTION. 

I.  The  fuggeftion  on  which  a  prohi- 
bition is  granted,  \i affirmative^  mufl 
be  proved  within^  nrnths^  as  the 
fbtute  2  &  3  Edw.  6.  c.  13.  f.  14. 
requires        —  _    ^2 

a.  The  fix  months  for  proving  a  fug- 
geflion  (hall  be  computed  according 
to  the  calendar  —    92,  notis. 

J.  A  fuggeiHon  cannot  be  amended 
after  prohibition  granted       «—    98 

4.  But  a  fuggeftion  is  amendable   303  i 


5.  If  a  fuggeftion  be  founded  on  a 
CHARTER,  a  frfferi  of  fuch  charter 
is  not  neceflary        —  —  303 

6.  The  (ix  months,  .within  which  a 
fuggeftion  muft  be  proved,  fliall  be 
reckoned  from  the  iffuing  of  the 
prohibition        «*—  —  308 

SUMMONS. 

I.  In  real  anions  there  ou^t  to  be 
real  fununoners,  and  two  of  them, 
and  if  (here  be  not  fuch,  though  the 
iheriff  gave  notice  to  the  party,  the 
court  will  fet  afide  the  judgment 
on  motion  —  •«  28ft 

SUPERSEDEAS, 

I.  A  writ  of  error  is  z^frnptrfedims^  al- 
though only  hml^  and  not  rectgm- 
ttance^  be  put  in         •»         *-~  3^4 

SURRENDER. 

1.  The  furrender  in  court  of  a  cop\'- 
hold  by  hufband  and  wife  to  a  te- 
nant in  poffeffion  by  a  wrongful 
title,  (he  being  examined  by  the 
fteward,  binds  the  wife,  ahlbough 
there  is  no  cuflom  to  fupportit    83 

2.  A  furrender  of  a  copyhold  to  a  Jr/- 
/ei/or  of  the  manor  does  not  extin- 
guifh  the  copyhold  — *  1^3 

3.  In  what  cafe  a  furrender  made  by 
a  tenant  for  life  to  a  remainder  man 
in  tail  will  not  purge  a  difcontinu- 
ancc        —  — .  «43 

SURVIVORSHIP. 

I.  If  two  joint  tciumts  of  a  term  enter 
into  an  agreement,  that  no  advantage 
fliall  be  taken  of  furvivorfliipj,  but 
that  whoever  dies  firf^,  his  execuhMi, 
adminifh^tors,  or  affigns  fhall  en- 
joy the  interefl  of  the  party  dying, 
axui  one  of  them  devifes  his  moiety 
to  A.  and  B.  his  two  children,  they 
paying/'  2$  a  year  out  of  the  pro- 
nts,  each  ;^.  12.  10/.  a  piece,  puere^ 
whettierthechildren  fh.cnildiuMci  this 
moiety  in  jointenancy  — -  4  j» 

TAIL. 


INDEX. 


TAIL. 

X.  If  a  father  give  an  eftate  in  tail  to 
his  daughter,  provided  (he  marry 
with  die  confeut  of  the  trudees,  the 
eftate  tail  is  not  determined  by  her 
marrv'ine  without  fuch  confenr,  al- 
though Ine  had  notice  of  the  con- 
dition on  which  the  eftate  was  elven 

ft.  If  a  teftator  devife  "  aU  his  lands  to 
'*  A.  and  B.  his  two  daughters,  and 
**  their  heirs,  equally  to  be  divided 
"  betwixt  them,  and  if  they  die  with- 
"  out  iflue,  then  to  his  nephew  C. 
•*  and  the  heirs  male  of  his  body," 
the  daughters  have  feveral  elhtcs  in 
tail  by  moieties        —         —136 

3.  On  a  derifc  '*  to  A.  for  life,  with 
**  remainder  to  her.  fons  fucceffively, 
**  and  tiie  heirs  male  of  their  bodies," 
with  a  MKMORANOUM  indorfed  on 
the  will,  *'  that  the  faid  A.  ftiall  not 
*'  alien  the  faid  land  from  the  heirs 
**  male  of  her  bodv,  but  that  upon 
•*  default  of  fuch  iliue  it  fliall  remain 
*'  to  B.  in  fee/'  A.  (hall  have  an 
efiate  fsr  life  only,  and  not  an 
ejiatc  tail  by  implication,  for  the 
memirnulum  explains  the  intention 
of  the  teftator  '""40$ 

4-  If  a  man,  with  intent  to  prefervehis 
eftate  in  his  name  and  blood,  cove- 
nant to  ftand  feiied  to  the  ufe  of 
Iiimfelf  for  life,  and  after  his  deceafe 
to  the  ufe  of  Edward  his  iirft  fon, 
fw  li/fj  "  and  the  heirs  male  of  fuch 
**  finl  fon,  and  in  default  of  fuch 
**  iflue  to  the  ufe  of  the  fecond  fon 
^  of  Bdward^  and  the  heirs  nude  of 
•'  fuch  econd  fon,  &c."  and  fo  fe- 
verallv  and  efpe^ively  to  all  and 
finguiar  the  hein  male  of  the  body 
of  Edvmrdf  yet  Edward  takes  only 
•n  eftate /or  V*^  —    7 

TENDER. 

s.  In  debt  on  bond,  conditioned  to  pay 
£,  joo  ta  the  adminiftiator  of  the 
obiim,  within  two  months  after  hit 
death ;  a  ?lba  that  he  was  remdj^  to 

..  ./^  ^^  ^^  ^^  ^^  adminifiratoir 


was  appointed,  without  faying  < 
pies^  is  bad         —  •«  i^ 

2.  If  an  alderman  omitted  to  take  the 
oath,  and  fubfcribe  the  declaration 
at  the  time  of  his  taking  the  oath 
of  otHce,  his  election  to  luch  office 
became  abfolutely  void,  although 
the  oath  or  declaration  were  not 
tendered  to  him        -—         •»    67 

See  Encerefret. 

TENEMENTUM. 

I.  A  prefcription  pleaded  in  a  meflbage 
or  tenement  is  good  «-»  96 

THAMES. 

1.  The  lord  mayor  of  London  is  bjr 
prefcription  confenrator  of  the  ritv 
Thames        —  —  4J 

TITHES. 

t<  By  3  and  3  Edw.  6.  c.  i^.t  J.  aiU 

barren  heath  or  wafte  ^ound,  not 
titheable,  ftiall,  after  it  has  been 
feven  years  improved,  and  converted 
into  arable  ground,  or  meadow,  pay 
tithe  —  —    9» 

2.  The  fuggcftion  for  a  prohibitioh 
aga'nft  a  fuit  in  the  fpihtual  court 
for  tithes  of  barren  land  muft,  by 
2  and  3  Edw.  6.  c.  13.  f.  14.  be 
proved  within  fix  montiis  after  the 
prohibition  granted ;  for  this  is  an 
affirmative  fuggeftion  —    9s 

3.  And  thi^fe  fix  monthsihall  be  com- 
puted according  to  the  calendar^  and 
begin  to  run  Sottx  the  trfie  of  the 
prohit>ition  ^-  92,  mth. 

4.  Seealfo  Straker  v.  Bayne?  —  308 

J.  If  on  a  fu|;eeftion,  that  the  land 
for  which  tithes  are  demanded  was 
barren,  and  recently  improved,  a  de- 
claration in  prohibition  be  ordered^ 
and,  after  a  verdi6t  ftnding  that  the 
lands  were  not  barren,  m  cmfidtaiim 
be  awarded,  and  fcntence  accordingly 
in  -t'le  court  below«  the  court  of 
arches  cannot  proceed  to  repeal 
fuch  fentenceoo  an  allegation  that 
Oo  s  the 
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the  laJids  were  barren^  and  therefore  j 
not  liable  to  pay  tithes  —  19  J  | 

i.  Apples  or  other  fruit  in  an  orchard 
(hall  not  pay  tithes  if  there  be  a 
m^us  to  pay  a  groat  for  every  hogf- 
hcad  of  cyti<r^  or  two  (hillings  a 
year  in  lieu  thereof  —  461 

71  Milk  is  exempted  from  tithes  by  a 
cuftom  that  the  parfon  (hall,  for  fo 
many  weeks,  have  the  folc  milking 
and  milk  of  all  the  milch  cows  in 
theparifli  —  —  461 

t.  A  layman  is  not  capable  of  taking 
tithes  in  prendcr        —        —  440 

9.  In  debt  for  not  fetting  out  tithes, 
the  fetting  them  out,  and  taking 
them  away  himfelf,  is  not  goocl^ 
within  the  ftatutc  %  and  3^  Edw.  6. 
c.  13  —  —  184 

||0.  An  affumpfit  lies  on  a  promife  to 
pav  fo  much  in  conHderation  of 
tithes  —  —  307 

iX.  And  now,  by  5  Gto.  3.  c.  17. 
leafes  of  tithes  are  good    307,  mtis, 

X2.  No  layman  can  be  entitled  to 
tithes  in  render^  but  only  by  way  of 
retamer  —  —  '439 

13.  But  a  layman  may  take  a  wfdus 
iu  lieu  of  tithes  —  440 

TITUS    OATKS. 

il.  Tttm  Onttt  tried  at  the  bar  of  the 
court  of  King's  Bench,  and  con- 
vi(fled  of  perjury  on  two  feveral 
jndiftmciits  —  —  420 

TOFT. 

f .  If  a  writ  of  trefpafs  be  for  enter- 
ing into  a  houfe  and  twi  dofes^  and 
the  declaration  flate  a  trefpafs  in  a 
houfe,  and  in  one  clofe  and  011^  /e//, 
the  variance  is  fatal ;  for  m  hft  only 
fignifies  the  ground  on  which  a 
building  was  l^fore  erected,  and  fo 
excludes  the  idea  of  a  clofe  93 

T  O  L  L. 

I .  A  toll  in  Pettxance  Market^  bebng* 
ing  to  THE  c&owK  in  right  of  the 


dntchy  of  CmmaHj  is  not  difcharged 
by  a  grant  from  the  Qrown,  exempt- 
ing the  inhabitants  of  Pemtanet 
^^  from  all  and  all  manner  of  toll, 
^  pontage,  fbdlage,  &c.  all  which 
•*  King  jJm  had  granted  to  them  to 
**  be  difcharged  trom ;"  for  Kng 
JAh  never  md  the  toll  bdongbg 
to  the  crown«  in  right  of  the 
dutchy ;  but  if  the  grant  had  been 
general,  without  rdfenring  to' the 
tolb  which  the  lungs  olEmglaad 
formerly  had  in  this  market,  it  would 
have  been  a  good  grant  of  exemp* 
tion         ^     —  —    34 

TREASON. 

1.  On  a  trial  for  high  treafon  at  the 
Old  Bailey,  it  is  no  caufe  of  chal- 
lenge againft  a  juror,  that  he  had  not 
a  freemd  of  forty  (hillings  a  year 

2.  In  what  cafe  a  peer  impeached  of 
high  treafon  before  the  Houfe  of 
Lords,  by  the  Houfe  of  ConinK>ns, 
may  be "  bailed  by  the  court  of 
King's  Bench        —  —336 

TRAVERSE. 

I.  A  coroner's  inquifition  mar  be  re- 
moved into  the  court  of  King's 
Bench,  and  there  traverfed  199 

a.  The  prefentment  of  a  court  lect 
is  traverfable         —  ""  *99 

Set  Pleading. 
IndiBment. 
ABiw, 


TREASURY. 

I.  The  commiiConers  of  the  trea- 
fury  have  the  privilege  of  being 
fued  only  in  the  Exchequer       2199 

TRESPASS. 

I.  Trefpafs  tpuire  cUtufum  fregit^  and 
digging  up  (late,  laid  with  a  cwsfr- 
mando^  is  good:    for  the   trefpafs 

IhiOl 
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fhall    be  referred    to    that  charge 
which  may  be  continued     «-  196 

s.  Trefpafs  for  breaking  and  entering 
the  plaintifiPs  clofe,  and  treading 
down  his  grais,  with  a  conttMuando 
from  29th  September  to  the  ad  of 
February  following,  b  good    -  462 

5.  A  count  in  trefJMds,  that  "  the  de- 
**  fendant  cUmJumfregit^  et  herham 
**  fuam  et  fratum^  viz.  decern  acras 
*•  prati^  01  the  value  of,  &c.  in  the 
**  clofe  aforefaid,  then  and  there 
**  growing,"  is  bad  —  465 

4.  To  trefpafs  of  aflault,  battery,  and 
falfe  imprifonment  forthirteen  years, 
if  the  defendant  plead  the  (bitute  of 
limitations  generally,  a  replica- 
tion that  me  writ  was  fued  out  in 
fuch  a  day,  and  that  it  was  within 
fix  years  from  that  time,  and  ^general 
verdiA  thereon,  is  good         —  495 

$.  <^M,  In  trefpafs,  if  no  property  be 
laid  in  the  pfaintiff  as  to  part  of  the 
^oods  taken,  whether  he  can  have 
judgment  on  a  general  demurrer  for 
the  part  that  is  well  laid       —  103 

6.  In  trefpafs  for  taking  and  carrying 
awav  goods,  the  value  of  the  gooos 
muft  be  fbted        —  -»  147 

7.  Trefpafs  and  fsilfe  impnibmnent 
will  not  lie  againfl  the  eaoler  of  z 
liberty  for  delivering  a  priloner  com- 
mitted to  his  cuftody  under  a  war- 
rant from  the  bailiff,  although  the 
arrefl  was  made  out  of  the  tKiilifPs 
jurifdi^ion      -—        -~  149.  20$ 

5 .  Trefpafs  will  not  lie  againfl  a  pound- 
keeper  for  merely  receiving  cattle, 
though  the  taking  was /or/io«/,^if  in 
fo  doing  he  keep  within  the  ftriA 
line  of  his  duty  —  149,  notis* 

9.  A  juftification  in  trefpafs  by  virtue 
of  procefs  out  oizpiepermder  courts 
mud  (hew  the  caufc  of  aft  ion,  and 
that  it  arofe  within  the  juiifdidtion 

181 

10.  Trefpafs  vi  et  armii  alledged  by 
a  quod  cunty  is  bad,  and  not  helped 
by  a  juflification      —        —  i8i 

11.  Trefpafs  for  injuring  lus  **  mef- 
**  f^jage  9r  tenement,"  is  good     195 


12.  In  trefpafs  for  falfe  imprifonment 
for  the  non-payment  of  a  fine,  if 
the  defendant  juflify  he  mufl  an-, 
fwer  the  fine        —  —  20J     ^ 

15.  A  recovery  in  an  aftion  oitref' 
pafs  cannot  be  pleaded  in  bar  to  an 
aftion  of  trwer,,  though  for  th2  fame 
taking,  except  the  property  was  de- 
termined in  the  action  of  trefpafs 

211 

14.  In  trefpafs  for  deflroying  flands  in 

a  fair,  though  annexed  to  the  free-    : 
hold,  the  pkintiffs  fhall  have  full 
cofls,  though  the  damages  are  under 
forty  fhillings  —         —  258 

15.  Trefpafs  for  taking  and  carryifijr    * 
away  certain  beafls  of  the  plainti^ 
VIZ.  we  horje^  Sec.  and  alfo  one  hat^  is 
not  good,  unlefs  *'  the  pr9perty  ef  tki 

"  plaintiff'*  be  repeatai  in  the  de- 
claration after  each  article       -  59$ 

16.  Quod  cum  b  bad  in  trefpafs    -  447 

1 7.  Trefpafs  for  hreahng  the  plaintiff's 
houfe,  and  beating  his  fervant,  is  good 

478 

TREVOR. 

1.  Sir  ydn  Trevor  made  Mafler  of  tht 
Rolls  —  —  434 

TRIAL. 

X.  The  court  will  grant  a  new  trial  on 
an  indictment  for  perjury,  after  a  ver- 
di6l  for  the  king,  if  it  appear  that  it 
was  not  wilful  and  corrupt  —  165 

2.  The  court  will  grant  a  new  ttial^ 
if  the  verdidl  was  obtained  by  fur- 
prife  —    *  —  15s 

3.  In  what  manner  the  ifTue  of  "  mar^ 
riagCy  or  no  matriage^"  fhall  be  void 

300 

4.  The  quefHon  whether  a  perfon  was 
a  pricjt  at  the  time  of  his  admiffion 
to  a  benefice,  fhall  be  tried  by  the 
b\pup^  and  not  by  the  country  — .     j| 


Oo  J 


TROVER. 
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TROVER. 

I.  If  a  horfe  be  ddirered  to  an  inn? 
keep^,  his  refuting  to  redeliver  him 
to  the  owner  is  not  a  converfion,  nor 
evidence  of  a  converfion,  iinlefs  it 
appear,  that  the  bailee  had  no  lien  up- 
on him,  or  that  the  owner  tendered 
the  full  amount  of  his  keepmg  162 

&•  Same  point        —  "^179 

].  In  trover,  the  death  of  one  of  the 
p)aintiffis,  before  verdi6t,  may  be 
aligned  for  error  9n  the  judgment 

178 

4  In  what  cafe  a  judgment  in  trefpafi 
may  be  pleaded  in  bar  to  an  action 
oi  tranter  —  —  211 

5.  The  fentence  of  a  foreign  court  of 
admiralty,  decreemg  a  (hip  to  be  Anu- 
fulprtTLt^  is  conclufive,  and  therefore, 
though  eroncous,  the  owner  cannot 
recover  the  fhip  back  in  an  aftion 
of  trover  —  —  232 

6.  Trover  for  a  uit  rf  knai^  is  fuf- 
ficiently  certain  —  315 

7.  If  an  adminiflrator  bring  an  action 
of  trover  for  a  converfion  in  his  own 
time,  and  is  nonfuited,  he  (hall  pay 
cofts  —  —  343 

8.  Trover  for  •*  feven  pieces  of  cloth," 
without  faying  how  many  yards,  is 
bad ;  for  a  piece  does  not  contain 
any  known  and  certain  number  of 
yards  —  —  433 

TWISDEN. 

J.  Sir  Thmas  Twi/den^  Judge  qf  the 
King's  Bench,  is  dilcharged,  not  from 
his  office,  but  fropi  hisattendaticc  on 
the  duties  of  it,  oy  reafon  of  his  age 
and  infirmity,  and  is  allowed  a  pen- 
fion  from  the  crpwn       —  30  notis. 

VARIANCE. 

I.  If  awnt  of  trefpafs  be  for  entering 
mtottooc/fejy  and  thtJec/aration  ftate 
a  trefpafs  m  one  clc/e  and  cue  teft^  the 
▼ariance  is  fatal         —  "~  93 

S.  A  variance  between  tm  indi^mtnt 


and  2.  JIame  flatiog  the 
caufing  to  come  **  twelve  home/l  and 
**  lawful  men,  &c."  mftead  of  *•  twehe 
^free  and  lawful  men,"  is  iromatcnal 

144 

3.  If,  in  an  a^on  of  account,  an  ifliie 
be  joined  on  pleme  computavit^  and  the 
jurata  and  Jiftringas  be  "  <d5p  placif 
deiiiij**  it  is  a  feul  variance         595 

4.  "  Scire  fojjit;'  inftead  of  ^fUerit^'' 
is  an  immaterial  variance  xSo 

5.  If  a  juror  be  called  **  BenjmmC^  in 
the  dijhingas^  and  ^  Ferrymmm^^  in 

pannel^  the  variance  is  fauJ  % 

6.  A  variance  between  the  origtaai  writ 
and  the  deciaratitin^  in  ftatinz  the  va- 
lue of  tiie  property,  is  ^d^  by  the 
ftatute  of  jeofeiils  —  I04 

VENDITIONI  EXPONAS. 

c.  The  vendee  of  a  term  under  a  two 
/Utioni  expe/MSf  mviSt  bpng  an  ejeA- 
mentto  obtain  the  podeibon,  for  it 
cannot  be  delivered  to  him  by  the 
fticriff"  —  —    8« 

2.  If,  on  ^venditiam  txpmas^  the  iheriff 
values  the  goods  too  high,  he  (hall 
take  them  himfclf ;  but  he  may  rc- 
tunu  tisSLt  the  goods  remain  in  hi* 
hands  fro  defeSu  tmpimm  87 

VENDOR. 

I .  If  a  fa^lor  fell  the  goods  of  his  prin- 
cipal,  and  receive  a  draft  from  the 
vendee  on  his  banker,  for  the  value 
of  them,  and  accept  from  the  banker 
notes  of  hand  in  difcharge  of  fuch 
draft,  the  principal  cannot  recover 
the  value  of  the  goods  from  the  ven- 
dee, although  the  banker  fail  before 
the  notes  become  due  —  294 

VENIRE. 

I.  A  venire  facias  in  an  atf^Ion  brought 
in  an  inferior  court,  direfted  to  the 
feijeant  at  mace,  is  good,  although  it 
do  not  ftyle  him  "officer  of  the 
court,"  if  t|ie  £une  man  and  fame 

Oftcer 
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officer  be  faid  to  be  fo  in  the  preced- 
ing part  of  the  reconi  —  i8o 

S*  A  vfmrey  though  it  dates  the  jury  to 
be  Am^  men  of  20/.  a  year,  inflead 
ot/ree  men  of  4/.  a  year,  according 
to  27  Eliz.  c.  6.  is  good  144 

y  Tf  ^fuperfedeas  be  granted  to  an  /w- 
dita  querela^  upon  the  procefs  of  ve- 
nire facias  before  bail  found,  it  is  ir- 
regular —  "^  *39 

-4.  Ahcrvenite  returned,  and  jury  fum- 
moned,  if  the  parties  agree,  and  do 
not  countermand  the  fummons,  tiie 
jurymen  wiio  appear  fliali  have  their 
ufu&l  charges  —         —  348 

4;.  If  one  of  the  fheriffs  of  Londm 
bring  an  a^ion  againil  the  cham- 
berlain, the  hB,  piay  be  furmifed  on 
the  roil,  and  the  procefs  of  venire/a*' 
cfAr  directed  to,  and  returned  by  the 
co-(heriff  —  —  286 

6.  If  afhcriff  die,  and  his  fuccelTor  be 
challengeable,  a  fuggeftton  may  be 
entered,  andthevfufr^direded  to  the 
coroner  —  —  288 

J.  If  afheriff,  bein^  co-defendant,  re- 
turn the  vemrej  it  is  caufe  of  chal- 
lenge, though  he  did  not  plead  until 
after  the  award  of  the  writ  288 

8.  A  venire  facias  out  of  an  inferior 
court  muft  be  returnable  at  a  day 
certain  —  —  466 

VENUE. 

f ,  A  venue  may  be  laid  in  a  ftreji^  al- 
though it  extend  to  feveral  vills,  as 
**  intne  foreft  of  Dean^  in  the  county 
**afortlaid'*        —  "-  '47 

ft.  If  a  declaration  in  afjumpfit  in  an 
inferior  court  fiate  the  promife  to 
have  been  made  at  the  town,  and  in 
the  county  of  Smtthampten^  a  venne 
laid  in  the  town  of  ^thatnptmiy  with- 
out  ftating  it  to  be  in  the  county,  is 
^pod  —  —  i8o 

«.  In  dower,  on  the  ilTue  of  infancy, 
the  ^€9ue  mufl  be  laid  where  the  land 
lies  —  —  163 

(^  A  ^pme  muft  be  laid  in  a  declara- 
tion injprohibitio^  '  —  245 


5.  The  changing  a  venue  is  ex  grmla 
curiigy  and  not  esi  dcbito  juflieia    I'jj 

6.  A  barriiler  has  the  privilege  to  lay 
his  venste  in  Middlefex  in  all  tranfi- 
toryadions  -«-  m^  jjj 

7.  Same  point  —  —  24s 

8.  The  coiirt  will  change  the  venue  in 
an  a^on  of  confpiracy,  i^  it  appear 
that  the  plaintiiPs  intereft  with  the 
fheriffs  of  the  coun^  in  which  it  is 
laid  b  fo  powerful  tnat  an  impartial 
trial  is  not  likely  to  be  had         198 

9.  If  a  flatute  require  a  thmg  to  be 
done  in  England,  the  venue  may  be 
laid  in  any  cmmijf  in  the  kingdom 

H7 

10.  A  vemte  \%  never  laid  in  a  pan(h» 
except  in  London        —        •—  247 

11.  The  court  will  not  change  the 
vennef  in  an  a^ion  offcandahm  mag^ 
«a/irAK^  on  the  common  affidavit  305 

12.  The  venue  in  an  a<S^ion  for  a  fM 
return  may  be  either  in.  thp  counff 

,  where  the  King's  Bench  fits,  or  in  the 
county  from  whence  the  return  was 
made  —  —  314' 

VERDICT- 

1.  The  court  will  grant  a  new  trial  if 
a  verdid  be  obtained  by  furprize 

Hi' 

2.  Qu.  Whether  a  verdift  g^ven  for 
100/.  damages  and  td,  cofls,  and 
judgment  to  recover  his  damages 
aforefaid  to  100/.  and  \oL  de  incre^ 
mentOy  be  good  —         — .     ^5 

3.  On  an  iffiie  that  the  freemen  and 
inhabitants  of  ancient  mefToaget 
have,  by  cuftom,  a  right  of  com- 
mon for  fo  many  beafts,  a  verdift 
finding  a  right  of  common  modo 
et  forma^  and  alfo  that  the  free- 
men had  a  right  of  common  for  an 
additional  number,  is  good ;  for  the 
latter  finding  ihali  be  rejeAed  as  fur- 
plufage  —  —    78 

4.  On  a  verdict  for  tool,  damages,  and 
6d.  cofls,  a  judgment  entared,  auod 
recuperet  damna  fua  ad  centum  USraSf 
et fro  incftmentOf  xo/.  without  tak- 
ing 
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log  notice  of  the  td.  cofls,  b  bad 

89 

t.  Inanadiononthccafc,  ifavcrdift 
be  for 400/.  judgment  for, 300/.  is 
£Ood»  although  no  eat  fan  JU  be  en- 
tered —  —  93 


6.  A  rerdia  finding  an  a/umffi 
a  firma  as  alled^  without  laying 
pr»  is  erroneous  —    93 


7.  On  an  indiament  for  a  riot  and  an 
mffamity  a  verdia  finding  the  defend- 
ut  guilty  of  the  afault,  and  acquit- 
nng  of  ther/W,  is  good  93 

8.  In  debt  for  rent  on  a  Icafe  of  fljjf- 
W/and/r^^AoW  lands,  if  the  defend- 
ant  plead  tviaim  from  all  the  knds 
ia  bar,  and  the  pWndff  reply  that 
another  i»fon  was  fcifcd  of  the  firee- 
hold,  and  traverfe  the  feifin  aOedged 
in  the  plea,  a  geiier^  verdia  for  the 
plaindff  is  good  —  399 

VI   ET   ARMIS. 

1.  The  infertion  of  the  words  •*  w  et 
■  •*  armis"  in  an  indi&ment  of/wywy, 
k  aired  by  37  Hen.  8.  c.  8.         5 

UNCORE   PRES. 

I.  In  debt  •n  a  bond  conditioned  to 
'  pay  500/.  to  the  adminiftrator  of  the 
obligee,  within  two  months  after  his 
deaWf  A  PLEA  that  he  was  ready  to 
pay  ity  but  that  no  adminiftrator  was 
appointed,  without  faying  encurt  frti^ 
is  bad  —  —  144 

UNDER-SHERIFF. 

I.  An  aAion  l>es  againft  an  under- 

(heriflF  for  money  levied  on  a  fi^ri 

faaqs  —  —  281 

t.  And  it  is  not  neceflary  that  the  writ 
Ihould  be  returned  —    79 

USES. 

I.  If  lands  be  fettled  to  the  vfe  of  A. 
and  B.  for  their  lives,  remainder  to 
the  ufe  of  the  firft  fon  of  B.  in  tail 
inalei  remainder  to  the  heirs  of  A. 


A  aiLiASi  made  by  B.  of  aO  his 

right  and  eftate  to  A.  and  his  heirs, 
does  not  deftroy  the  oontineent  re- 
mainder to  the  firft  fon  of  B.  al- 
though the  releafc  be  made  before 
fuch  fon  b  bom  —    91 

a.  If  tenant  in  tail  difamivtue  the  eftate 
by  making  a  mnt  for  life  not  war- 
ranted by  the  ftatute  32  Hen.  8.  c. 
28.  and  die  without  iftue,  a  sua- 
&ENDBR  made  by  the  tenant  for  life 
to  the  remainder  roan  in  tail,  will  not 
purge  the  difcmthuumci^  and  therefore 
tie  cannot  bar  his  iftue  in  tail  bv  fuf- 
fering  a  conunon  recovery  witn  fin* 
gle  voucher  —  —  243 

3.  If  a  man,  widi  intent  topreferve  his 
eftate  in  his  name  and  bkood,  cove* 
ntnt  toftandfeifedtotheufeof  him* 
felf  for  life,  and  after  lus  deceafe  to 
the  ufe  of  Edward  his  firft  fon  for 
life,  and  the  heirs  male  of  fuch  firft 
fen,  and  in  defeult  of  fuch  iflue  to 
the  ufe  ofthe  fecondfon  of  Edward^ 
and  the  heirs  male  of  fuch  fecond 
fon,  and  fo  feverally  and  refpedively 
to  all  and  fingufaurthe  heirs  male  of 
the  hdn  male  ofthe  body  of  Edward^ 
Edwardtakts  only  an  eftate  for  life 

7 

4.  No  ufes  ftiall  be  executed  by  27 
Hen.  8.  c.  10.  which  are  limited 
contrary  to  the  common  hw         15 

5.  A  demij^  and  grant  adjudged  to 
amount  to  a  bargain  and  fale  within 
the  ftatute  of  ules  -*     14 

USURY. 

I.  To  debt  on  bond,  a  plia  that  it 
was  corruptly  amed  to  pay  more 
than  leg^  intcreft,  is  bad,  unlefs  it 
fpecially  ftate  the  cmruf>t  agrrtmfnt^ 
and  the  amount  of  the  ufmicus  interejt 

WAGES. 

1.  The  mafter  of  a  ftiip  may,  by  cus- 
tom, dcduft  for  damages'  from  the 
fcamen's  wages        —  —  J67 

2.  Freight  b  the  mother  of  u*ages  285 

|.  }f  a  ftiip  be  loft,  wages  ftiall  be  paid 

in 
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in  proportion  to  the  money  advanc- 
ed for  freight      —  —  283 

WALCOT, 

I .  ITaicot  made  a  judge  of  the  court  of 
King's  Bench  —        —311 

WARRANT. 

I.  If  the  principal  give  a  warrant  of 
attorney  to  appear  lor  kimfi^and  his 
haily  judgment  may  be  figned  againft 
the  bail  for  want  of  appearance  161 

WARRANTY. 

1 .  In  an  action  on  the  cafe,  a  declara- 
ration  dating  **  that  the  plaintiff 
*'  bought  fuch  wines  of  the  defend- 
**  ant,  and  that  the  defendant,  in  con- 
*^  fideration  thereof,  that  and  there 
*'  warranted  them  to  be  merchant- 
"  able,"  Is  good  after  verdift,  for  it 
ihall  be  intended  that  the  vuaranty 
and  the  contra^  were  made  at  the 
fame  time  —  —  284 

2.  See  alfo  Benmglage,  v.  Ralphfon 

250 

WASTE.  I 

I.  A  declaration  in  ana^on  ofwafte, 
that  the  defendant  ploughed  up  the 
land  which  was  pafnire,  ^^etficfacit 
vajhm^^  is  bad  for  uncertainty,  even 
after  verdia      n     —         —      8 


WATERCOURSE. 

X .  An  hformatiw  lies  for  cutting  down 
the  banks  of  a  public  river,  and 
thereby  diverting  the  courfe  of  the 
water,  although  that  part  of  it  is  by 
aA  of  parliament  veSfted  in  private 
perfons,  and  an  oBim  given  them  for 
damages  done  to  it  —    30 

t.  A  declaration  in  an  a£iion  on  the 
cafe,  for  diverting  a  watercourfe  run- 
ning to  the  plaintiffs  mill,  with  only 
a  detet  et  fikt  currere^  is  good,  with- 
out  dating  that  it  was  an  anciem  miUj 


for  being  againd  a  wrmig  doer^  pof- 
fei&on  b  futficient  —.243 

3.  A  prefcription  to  have  a  water* 
courfe  to  an  ancient  mill  is  not  de« 
(hroyed   by  pulling  down  the  old  • 
building,  and  ereding  a  new  mill  oa 
the  fame  fb^am        -^        *—  250 

WAY. 

X.  To  trefpafs;  a  plea  that  there  was 
a  luzkway  from  fuch  a  place  to  fuch 
a  p&ce;  that  the  plaintiff  flopped  the 
fame,  fo  that  the  defendant  could  not 
pafs,  and  therefore  that  he  went  over 
the  plaintiff's  clofe,  is  good        28 

2.  An  indictment  againd  a  borou'^h, 
for  not  repairing  a  way  to  a  church, 
mud  date  how  fuch  borough  is 
bound  to  repair        —        —  2or 

WIFE. 

X .  If  a  wife  pawn  her  clothes,  her  huf- 

band  is  not  liable  for  money  lent  to 

'   her  to  redeem  them  —  28  j 

2.  A  wife  may  libel  in  the  fpiritiial 
court  for  calling  her  hufband  cuck* 
cA/  —  —  29J 

Hujband  and  Wife. 

WILL. 

1 .  A  writ  of  mandamus  lies  to  prove  x 
will  in  the  common  form,  and  to 
have  a  probate  under  feal  48 

2.  The  birth  of  a  child  is  a  virtual  re- 
vocation of  a  will  of  perfonal  property 

242 

3.  A  will,  devifing  real  cdate,  may  be 
virtually  revoked,  by  the  fame  alte- 
ration ill  the  circumdancesof  thefcf- 
tator's  family  as  will  revoke  a  willdif- 
poiingofpenonalproperty  242,W//V. 

■> 

4.  But  it  feems  to  be  fettled,  that  the 
alteration  prefumed  from  a  fubfe- 
quent  marriage^  and  the  birth  of  a 
childf  are  the  only  circumdances  fuf* 
ficient  for  this  purpofe       242,  notis, 

5*  For  marriage  alone,  nor  even  mar* 
riagi  and  tl^  birth  of  children^  who 
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die  in  the  life-time  of  the  teflator, 
are  not  fofficient  242  ^  miis, 

6.  It  has  however  been  determined, 
that  z  fihfetiuent  mania^e^  and  the 
birth  ot  ?ipcfihimous  child^  the  wife 
cf  the  teftator  htxtiggroffememt  encsimt 
at  the  tirre  of  his  death,  is  an  im.- 
plied  revocation  of  a  will  242,  miit, 

7.  And  marriage  alone  is  a  revocation 
of  the  will  o^  a  feme  fiU  242,  mtis. 

8.  A  will  made  by  a  freeman  of  Lm^- 
dm  may  be  proved  and  inroUed  in 

THE  HUSTINGS  of  that  City  249 

9.  A.  having  a  fin  and  a  grtmdfim  both 
of  the  name  of  Rshert^  devifes  land  to 

'  lus  fon  Robert  and  his  heirs;  RMrt 
the  fon  dies  in  the  life-time  of  the 
tefiator;  the  teflator  aftenvards  re- 
publifhed  his  will,  and  anlmo  tefiamdi 
declared,  that  Ribert  his  franJ/m 
ihould  have  the  land  which  was 
given  to  Robert  his  fin :  this  parol 
declaration  will  not  renew  the  will 
ib  as  to  enable  the  grandfin  to  take 
the  lands  dev  ifed  to  the  fin.  64 

JO.  The  ordinary  is  the  proper  judge 
of  the  age  at  which  a  perfon  may 
make  a  will  —  —  204 

X  I.  A  will  publiflied  in  the  prefence  of  ^ 
three  witnefles,  but  fublcribed  by 
them  in  an  adjoining  room,  and  out 
of  the  fight  of  the  tetbcor,  is  void  by 
29  Car.  2.   c.   3.  —  289 

12.  Whether  the  will  was  attefled  in 
the  prefence  of  the  teftator,  is  a  quef- 
lion  of  fa6t  for  the  opinion  ol  the 
jury  •*-  —  289 

WILLIAMS. 

I.  Proceedings  on  an  information 
againft  WiUiams^  fpeaker  of  the 
Houfe  of  Commons,  for  publifhing 
'*  DangerJuUPs  'Narrative'^  471 


WITNESSES. 

I.  In  what  cafes  freemen  of  a  city  may 
be  witnefles  on  a  trial,  touching  a 
cuftom  of  the  city  for  toll  of  goods 

..    imported  into  it  «-  48,  147 


a.  On  an  indi^ment  for  not  repairing 
a  bridge,  which  the  defendant  is 
bound  to  refsur  ratkm  temera^  the 
inhibitants  of  the  county  may  be 
witnefles  —  —     47 

3.  The  teftlmony  of  a  witnefs  on  one 
trial  may,  after  his  dcath,  be  given 
in  evidence  on  another  trial  48 

4.  If  a  witnefs  be  to  tcfHfy  what  ano« 
ther,  fince  dead,  faid  at  a  former  trial, 
upon  his  oath,  the  record  of  that  trial 
muft  be  produced,  or  eife  fuch  evi- 
dence is  not  to  be  admitted  i6| 

5.  A  copy  of  depofitlons  returned 
into  Chancery,  taken  under  a  coir- 
miilion  to  exauiine  witneflts,  are 
not  admiihble  evidence  on  an  in«^ 
di^tment  for  perjury  againft  the  de- 
ponent, although  fwom  to  be  a  true 
copy,  unlefs  it  be  firft  proved  that 
the  deponent  was  fwom,  and  tliat  he 
made  tne  original  depofitious      486 

Su  EvUence* 

WORDS. 

I.  To  fay  of  a  darcing  mtjirefiy  that 
**  fhe  is  an  kermu:hrodite"  is  not  ac- 
tionable, unlefs  followed  by  fj^eciiil 
damage  —  —     i2 

2.  The  words  "  ^^Jure''  and  "  old 
toiore^*'  are  of  fpiritual  cognizance 

3.  To  fay  "  Thou  art  a  legrater,  and 
did  rebate  by  felling  at  12/.  when 
you  bought  at  10/."  is  not  adion- 
able  —  ..     ^^ 

4.  An  a6^ion  for  faying,  "You  are  for- 
fworn  inyour  anliver,*'is  good,  with- 
out ailedging  that  die  caufe  was 
within  the  jurifdi6Hon  of  the  court 
in  which  the  anfwer  was  33 

$.  Slander  laid  to  be  fpoken  of  one 
A.  B.  immendU  the  plaintiff,  is  not 
fufiicient,  without averrine  that  A.  B. 
was  the  perfon  fpoken  of  59 

6.  To  fa^  ^  He  kiUed  a  man  aboard 
of  a  fhip,  and  if  he  had  not  bought 
it  off  for  a  piece  of  moaiy  he  had 
fuffefed  for  it,"  is  aaionable,  for  it 
ihall  be  taken  that  the  i^h^  im- 
puted 
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Jmrecl  to  him  was  a  felomous  iiUin^^ 
as  othcrwife  he  could  not  lutFcr  for  it 

78 

7.  To  fay  to  axi  fciV,  that;  he  has  non^ 

of  tlie  bhodtA  his  anceftors,  is  not  ac* 

tionable,  for  it  docs  not  import  ha/r 

\  tardy  —  -"  9S 

t.  It  is  aaionablc  to  fey  of  ajufticeof 
the  peace  and  deputy  lieutenant  of  t 
county  "  He  is  tf  f^^plft  and  a  pen* 
fionce'  —  —  140 

9.  To  lay  of  one  wiiQ  is  a  juftice,  a 
deputy  lieutenant,  and  a  candidate 
for  a  feat  in  parliament^  *•  He  is  a 
Jacohitej  and  for  bringing  in  tlie 
prince  of  Wales  and  popery,  to  the 
deftruftion  of  the  nation,"  is  aAion- 
able  —  —  140,  notis. 

10.  To  fay  of  a  trader  "  He  is  a  bank- 
rupt^'' is  actionable,  although  no  fpe- 
cial  damage  accrue  —  ^J3 

1 1 .  To  fay  "  The  laft  grand  jurv  thsft 
prefeiited  me  are  damned  perjured 
rogues,"   is   an    indiftable  offence 

209 

12.  In  an  ind:ftment  for  failing  "  The 
grand  jury  who  prefented  me  are 
perjured,"  it  is  not  neceflary  to  aver 
that  the  prefentment  was  found  upon 
probable  evidence  —  2x0 

13.  1 1  is  aftionable  to  call  a  perfon  who 
is  a  juftice  of  the  peace,  and  deputv 
lieuienant  for  the  county,  *'  apapiji" 

^51 

14.  It  is  not  a^ionable  to  fay  "  Thou 
art  a  pocky  rafcal,"  for  it  cannot 
by  innuendo  be  made  to  mean  that  he 
was  infedted  with  the  French  difeafe 

385 

15.  If  a  perfon  call  a  married  man 
**  cuckddy'*  his  wife  may  libel  the 
flanderer  in  tlie  fpiritual  court    294 

16.  To  fay  of  a  trader  "  He  is  not  worth 
mgroat^''  is  a^ionable  ^»  29^ 

17.  To  fay  of  a  juftice  of  the  peace, 
deputy  Ueutenant  of  a  county,  and 
candidate  for  a  feat  in  parliament, 
**  a  prieft  gave  him  the  eucharift^  and, 
being  lick,  he  received  extreme 
jw^/M)"  is  actionable  — *  306 


18.  In  an  aCHon  for  words  laid  to  have 
been  fpokeu  on  the  28th  of  January 
lafi^  a  declaration  entitled  of  HiUyy 
term  generally,  without  any  fpeeial 
memorandum,  is  good  307 

19.  Entire  damages  may  be  given  on 
feveral  fets  of  words  laid  to  have 
been  fpoken  on  the  fame  day,  biit 
not  if  the  words  are  laid  to  have 
been  fpoken  on  different  days    306 

20.  To  fay  of  a  wife  "  I  have  Uun 
with  her,  and  pockified  her,"  is  ac- 
tionable —  —  31a 

2 1  •  A  declaration  in  (lander,  laying  the 
words  in  Latin^  is  good,  although  it 
be  not  averred  that  the  auditors 
underftood  the  Latin  language  43  { 

22.  A  declaration  in  flander,  ftad'h^ 
that  the  defendant  fpoke  **  thefe  fialle 
and  fcandalous  words,  to  the  effeH 
following,"  is  bad  for  uncertainty 

•436 

23.  An  action  will  not  lie  for  ilander- 
ous  expreffions  in  an  affidavit  made 
in  a  caufe  in  Chancery  446 

24.  A  libel  will  not  lie  in  the  fpiritual 
court  for  faying  "  You  are  a  rogue, 
and  have  liired  fellows  to  fwear  faife," 
for  it  is  punifhable  by  5  Eliz.  c.  9. 

4S4 

25.  The  words  "  She  is  S.  HanMs 
common  whore,"  are  not  in  them- 
felves  actionable,  and  therefore  muft 
be  laid  per  qmd^  &c.  but  it  is  not 
fufficient  to  lav  the  fpecial  damage 
by  a  general  allegation,  viz.  **by 
which  w»ords  feveral  that  courted  her 
in  marriage  did  forbear,  &c,"     482 

26.  A  prohibition  granted  to  the  fpi- 
ritual court  on  a  libel  for  calling  a 
woman  ajade^  becaufe  there  was  no 
averment  that  the  word  ^ade  was  un- 
derftood to  mean  u-^rir  487 

WRIGHT. 

1.  Sir  Robert  Wiight  made  a  judge  of 
the  court  of  Common  Pleay        4  34 


WRJ-ft^" 
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WRIT. 

1.  On  exccutine  a  xorit  tf  enqiury  for 
goods  fold  and  delivered,  the  plaintiff 
muft  prove  the  quantity  and  wdm 

86 

».  Outward  doors  may  be  broken  open 

to  execute  a  u'fit  ox  capias  utlagatum^ 

and  inner  doors  to  execute  a  fieri 

facias  —  —     87 

3.  In  what  caf»  the  court  will  grant  a 
new  vjrit  of  enquiry  —  201 

4.  In  what  cafes  a  prifoner  may  go 
abroad    by    virtue  of  a  day  writ 

298,  299 

5.  The  kind's  writs  do  not  run  to  Ber- 
wick^ for  It  is  not  within  any  county 
in  England  —  —  365 

6.  A  writ  of  error  dire^ed  to  "  the 
(teward  and  bailiff/'  of  an  inferior 


court,  and  redted  to  bn  ewrsm  fmUs^ 
will  notsemove  a  recdrd  ftttiiig  the 
court  to  hare  been  bdEL  ^  em-am 
fr.S.fenefckaU^  .     —  416 

WRITING. 

I .  An  indidment  for  fofging  m  writit^^ 
containing  *'  a  certain  writing  oba* 
gatory,'*  is  bad,  for  it  does  not  al- 
kdge  a  forging  of  the  obUg^don 

WTIPJE. 
•*■ 

I.  Mr.  Ju/tice  Wylde  removed  from 
the  court  of  King's  Bench  33 

WYTHENS. 

X.  Shr  Francis  Wythens  made  a  judge  in 
the  ^ce  of  Sir  WiUiam  DMen  285 


ERRATA    e$    ADDENDA. 

•age     1,  in  margin,  t^ter  i  Hawk.  P.  C.  ch.  69.  f.  10.  rea/i  ^  Burr.  2499. 

28,  in  rr.argin,  inftead  oi  "  foundrous  read  flopped  up." 

60,  notes,  after  "  i  Shower"  read  •*  page  309." 

60,  notes,  after  "  4 Term.  Rep.  521,"  read  "  fee alfo  4  Hawk.  P.  C,  7  edit.  ch.  z ;/' 

81,  in  margin,  line  10,  dele  "  for." 

81,  n  in  margin,  line  7,  Inftead  o{  "  is"  read  "  be." 

92,  cafe  84,  line  i,  inftead  of  **  Eoxv'*  lead  *'  /T/Ziu," 
134,  note  CW  ///^r  "Cro.  Car."  read  "  pr.ge  188.'' 
152,  note  0)  read  "  Trotter  v.  Blake,  a  Mod.  122." 
it-,  cafe  158,  /7//f>-  "  31  Eliz."  r^/i^  **  c.  6." 
2cr,  laft  line,  /Ay?c-^./  of  "  Burr"  read  "  3  Burr.  2897.** 
238,  note  (c)   read  "  12  Co.  120." 
2^2,  cafe  253  in:.rr;in,  read  "  the  court  c»." 
271;,  nctc  ("t-;  read  "  5  Co.  62.'' 
27^,  note  (I)  read  "  8  Co.  31." 
333,  note  (j:^)  rcrj  "  Peniunt^  Cnfe,  3  Co.  64." 
41^,  n:r.r;;in,  hCcid  ri  *"  rcymin''  ;f<7/y  "  rciricvc." 
50;.^  tr.lc  455,  inr.r;;in,  diU  *'  Antt,  iiifc  .56-i." 
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